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PREFACE. 


I have long thought that a book on the Jurisdiction of Civil 
Courts in India may be of considerable help to practitioners. 

There is, as far as I am aware, no book in which the 
jurisdiction — original, appellate, and revisional — of the several 
Courts, and the cases in which such jurisdiction can be 
exercised, are to be found. 

I have endeavoured to make the list as complote as 
possible, and in addition to the jurisdiction given to the High 
Courts, the Courts in the several Provinces, and* the general 
jurisdiction of Civil Courts, I have dealt with the Acts which 
give special powers to the Courts, and also with special 
tribunals. 

E. J. TREVELYAN. 

1923. 
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CONSTITUTION AND JUBISDICTION 
OF CIVIL COUBTS IN BRITISH INDIAN 


PART I. 

Preliminary, 

CHAPTER I. 

Constitution and Jurisdiction of Civil Courts. 

The expression “Constitution” in this book includes the '-ConstitiiUoa.” 
number of judges required for the several Courts of Civil 
Justice, their designations, their qualifications, and a statement 
of the authorities having power to appoint, suspend, or dismiss 
them. 

The expression “ jurisdiction,” which is of varied significa- 
cation, is in this book treated as meaning the extent of the 
authority which has been entrusted to the several Courts in 
British India to administer justice, either as Courts of original 
jurisdiction or as Courts of appeal. It does not include the 
machinery and procedure available for that purpose. 

“ Jurisdiction ” may be defined to be the power of a Court to hear and 
determine a cause, to adjudicate or exercise any judicial power in relation 
to it . 1 It means the authority or power to act in a matter, and not 
authority or power to do an act in a particular manner or form.* 

Such jurisdiction is subject to limitations having regard to 
the subject-matter, nature, and value of the suit or other 
proceeding, the place where the cause of action arose, the 

1 SukMal t. Tairaehand (1905), 88 Oslo., 188, at pp. 146, 147. 

Calc., 68, at p. 71 ; 9 0 . W. N.,1046, * Teyen y. Bam Lai (1890), 12 AIL, 

at p. 1048 ; Hriday Nath Boy v. Bam 115, at p. 188. 

Chandra JBarna Sarma (1980), 48 
T. C.J.1. 


Meaning of 
“jurisdiction.” 



Authority of 
Courts derived 
from Parlia- 
ment. 


High Courts; 


Subordinate 

Courts. 


Delegation of 
Judicial Act, 


Jurisdiction 
only over 
persons 

brought before 
Court 

Powers of 
Indian Legisla- 
ture*. 


ACTS 07 LEGISLATURE. [CHAP. I.' 

place of residence of the defendant and the place where he 
resides or carries on business . 1 

In British India there is no Court of Justice, as there is no 
legislative or executive authority, which does not directly, or 
indirectly, owe its establishment and powers to Acts of 
Parliament. 

The High Courts owe their constitution and jurisdiction to 
such Acts, and to Letters-Patent issued by the Crown in 
pursuance of authority given thereby. [They also in some 
cases exercise authority given to them by Acts of Parliament 
and by enactments of the Indian and Provincial legislatures. 

The other Courts of Justice in British India owe their 
establishment and jurisdiction to enactments of the Indian 
Legislature made in pursuance of powers given by Parliament. 

Except by authority which has been committed to it by the 
Legislature a Court is not competent to try a case or to 
perform any other judicial act . 2 

A Court cannot, unless expressly authorised so tcf do, 
delegate to an officer, to a commissioner, or to any other person 
authority to perform a judicial act . 3 

The jurisdiction of a Court depends not merely upon the 
nature or subject-matter of the suit, but also in the case , of 
most subordinate Courts upon the pecuniary value of the suit 
and in the case of all Courts upon the territorial limits of 
their jurisdiction . 4 

Courts of Justice have only power to deal \yith persons brought before 
them by regular prooess of law. 6 

Except that it cannot abolish a High Court without the 
approval of the Secretary of State for India in Council , 6 the 
Indian Legislature can abolish existing Courts or amend their 
constitution and jurisdiction, and can create new Courts . 7 


1 As to the meaning of the ex- 
pression “ jurisdiction ” in s. 116 of 
the Civil Procedure Code (Act V of 
1906), see post, pp. 860, 361. 

1 Jannat Hussain (Sheikh) v. 
Oulam Kutubuddin Ahmad (Sheikh) 
(1920), 6 Pat. L. J., 688 ; [1920 Pat.], 
274, at p. 276. 

8 Sawan Mai v. Raunaq Mai - 
Chuni Lai (1922), 8 Lahore, 209. See 
post, p. 67. 

4 Jannat Hussain ( Sheikh ) v, 
Oulam Kutubuddin Ahmad ( Sheikh ) 


(1920), Pat. L. J., 688; -[1920 Pat.]i 
274, at 275. 

6 Ramnidhy Koondoo v. Ojood - 
hyaram (Rajah) (1878), 11 B. L. R., 
App. 37. See Collector ofHooghly v. 
Tarak Nath Mukhopadhya (1871), 
7 B. L. R., 449; 16 w! R. 0. R., 68. 

• 6, 6 Geo. Y. c. 61, s. 65 (8). 

7 Parmeshwar Ahvr v. Emperor 
(1918), 8 Pat. L. J„ 687; [1918 Pat.], 
97; Sheonandan Prasad Singh v. 
King-Emperor, 8 Pat. L. J.> 681 ; 
[1919 Pat.], 1. See Queen v. Burah 



regulations. 


CHAP. Z.] 

The Indian Legislature cannot, unless expressly so authorised by Act 
of Parliament, make any law repealing or affecting any Act of Parliament 
passed after the year 1860, and extending to British India. 1 

A distinct unequivocal enactment is required for the purpose of add' 
ing to, or taking away, the jurisdiction of a Court. 9 

A local legislature of a Province has similar powers , 3 but 
it cannot without the previous sanction of the Governor- 
General repeal or alter as to that Province any law made by 
any authority in British India other than such local legislature, 

•and cannot make any law affecting any Act of Parliament . 4 
It has authority to make laws regulating rights and obligations 
in its Province, but they cannot affect the jurisdiction of a 
High Court in dealing with those rights and obligations. 6 . 

An Indian Legislature cannot take away a remedy against tho 
Secretary of State, which a party would have had, if the Government of 
India Act, 1858," had not been passed. 7 

The Governor-General can make Regulations for the 
establishment of Courts of Justice in certain places . 8 

No authority other than the above can establish, or give 
jurisdiction to, or take jurisdiction from, any Court of Justice 
in British India . 9 

Certain Begulations were enaoted by the Governments of Bengal, 

Bombay and Madras previously to the 8, 4 Wm. IV. c. 86. 

The Governor-General in Council may by notification, Alteration of 
declare, appoint, or alter the boundaries of any of the °* 

Provinces into which British India is for the time being 
divided, and distribute the territories of British India among 


(1878), 6 I. A., 178; 4 Calc., 172; 
Letters-Patent, post, pp. 69, 70, 76, 
83, 88, 94 ; 6, 6 Geo. Y. c. 61, s. 65 ; 
9, 10 Geo. Y. c. 101, Soh. II, part 2. 

* 6, 6 Geo. Y. c. 61, s. 65. 

* Abdullabhai v. Executive Com- 
mittee , Aden (1916), 40 Bom., 446, at 
p. 459 ; 18 Bom. L. R., 296, at p. 307 ; 
Sashi Bhusan Hazra v. Eshabar Ali 
( Sheikh ) (1915), 19 O. W. N„ 686. 

* Of. Premshankar Baghunathji v. 
Government of Bombay (1871), 8 Bom. 
H. 0. A. 0., 195. 

4 9, 10 Geo. V. c. 101, s. 10 (4). 
CL Mahadevi Govind v. Sonu (1872), 
9 Bom. H. O., 249, at p. 251. 

* Of. Collector of Thana v. Bhaskar 
Mahadev Sheth (1964), 8 Bom., 264; 


Premshankar Baghunathji y. Govern- 
ment of Bombay (1871), 8 Bom. H. 0. 
A. 0., 195. 

6 21, 22 Viet. o. 106. 

7 5, 6 Geo. V. c. 61, s. 82 (2). 
Secretary of State v. Moment (1912), 
40 1. A., 48 ; 40 Calc., 891 ; 17 0. W. N., 
169 ; 15 Bom. L. R., 27, as explained 
in Secretary of State v. Jawahir Lai 
(1915), 37 All., 388, and Damodar v. 
Secretary of State (1921), 45 Bom., 
1161; 28 Bom. L. R., 492. 

8 See 5, 6 Geo. V. c. 61, s. 71 ; 33, 
34 Yict. o. 8, s. 1. 

9 See Abdullabhai v. Executive 
Committee , Aden (1916), 40 Bom., 
446 ; 18 Bom. L. R., 296. 



APPOINTMENT op judges. 


[chap. I. 


Effect of 
notificAtioiu 


Appointment 


Power to 
appoint acting 
Judges, 


Their powers 
and duties. 


Supreme 

Courts. 


the several' Provinces thereof in such manner as may seem 
expedient, subject to these qualifications, namely — 

(1) An entire district may not be transferred from one 

Province to another -without the previous sanction 
of the Crown ; and 

(2) Any notjification under this section may be disallowed 

by the Secretary of State in Council. 1 

The effect of such notification is to determine the loo&l jurisdiction of 
Courts of Justioe in the territory so transferred . 8 It does not affect the, 
law for the time being in such territory . 3 

.The power to appoint judges of the several Courts is to be 
found in the respective enactments creating those Courts. 
This power rests with the Crown in the case of the . High 
Courts and with the Governor-General in Council or the 
Local Government, as the case may be, in the case of most 
other Courts. 

In every case in which the Governor-General of India in 
Council or the Local Government, as the case may be, has 
power under any Act or [Regulation to appoint a Judge of any 
Court in British India, such power includes the power to 
appoint any person capable of being appointed a permanent 
Judge of the same Court for such time as the Governor- 
General or the Local Government, as the case may be, shall 
direct. 

Every person so appointed to act temporarily has the 
powers and performs the duties which he would have had 
and been liable to perform in case he had been duly appointed 
as permanent Judge of the same Court. 4 

As to the appointment of acting Judges of High Courts, 
see post, p. 22. 

In each Province in British India there is a supreme 
Court, which is the highest Civil and Criminal Court of appeal 
and revision in that Province. 

In the Provinces of Bengal, Madras, Bombay, 8 that part of 
the United Provinces which used to be called the North-west 
Provinces, 6 Bihar and Orissa, 7 the Punjab, 8 and Burma 0 the 


3 6, 6 Geo. V. o. 61, B. 60; 88, 39 
V lot* o, 17 f b, 4. 

• Kesho Prasad Singh (Maharaja) 
y. Nirmal Kumar ( 1930), 6 Pat. L. J., 
451. 

* 5, 6 Geo. V. o. 61, ». 61. 


4 Act XVI of 1867, s. 1. 

• Post, chap. iii. 

• Post, ohap. iv, 

7 Post, ohap. v. 

8 Post , ohap. yi. 

• Post, ohap. vii. 



COURTS IN PROVINCES. 


CHAP^tJ 
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supreme Court is designated a High Court, and has been 
constituted by Letters-Patent. ■ 

In Ajmere 1 the Chief Commissioner is the highest Court 
of Civil appeal, but certain references have to be made to the 
High Court of Allahabad, 2 and in certain cases there is an 
appeal to that Court. 3 

In British Baluchistan, 4 the Central Provinces, 3 * Coorg,® 
jOudh, 7 the North-West Frontier Provinces, 8 and Sind (except 
Karachi) 9 the Court of the Judicial Commissioner is the 
highest Court of appeal and revision. , 

In the several Provinces there are subordinate Courts of Sabonttmte 
varying jurisdiction, and there are certain CourtB constituted Conrt *‘ 
for special purposes such aB those constituted under the Land 
Acquisition Act, 10 under the Indian Forest Act, 11 and under the 
Calcutta 18 and Bombay 13 Improvement Acts. 

There are also Small Cause Courts throughout the 'whole 
of British India. 14 


There are various enactments giving special jurisdiction to speci»i 
certain Courts, such as the Indian Divorce Act, 15 the Insolvency inr,Bdic * ion ' * 
Acts, 16 the Copyright Act, 17 and the Probate and Administration 
Act. 18 

There are also powerB given to the Bevenue authorities to Rent Suit*, 
determine certain suits between landlord and tenant. 10 
- Members of the Indian Civil Service are alone eligible for Referred 
the following (amongst other) appointments : Members of the 0fflce *' 
Board of Bevenue in the presidencies of Bengal and Madras, 
the United Provinces of Agra and Oudh, and the Province of 
Bihar and Orissa. In the Provinces which were known in 
1861 as Begulation provinces they are alone eligible for the 
offices of District Judges, additional District Judges, Commis- 
sioners of Bevenue, Collectors of Bevenue or chief Bevenue 
Officers of districts. 80 

A Court of original jurisdiction or of appeal 21 must decide a Court to dicide 


1 Post, chap. ix. 

• Beg. I of 1877, bb. 21, 28. 

• Ibid . b. 17. 

4 Beg. XX of 1896, ss. 7 (1), 8, post, 
b 167. 

• 0. P. Act I of 1917, s. 3, post , 
p. 188. 

• Beg. I of 1901, B. 7 (1). 

» Act Xm of 1879, ss. 10, 18. 

1 Beg. VH of 1901,8.42. 

• Bom; Act I of 1906. 

10 Act I of 1894. 


“ Act VII of 1878. 

” Ben. Act V of 1911. 

14 Bom. Act IV of 1898. 

14 Post , chaps, xxiv, xxv, zxvi. 

« Act IV of 1869. 

“ Acta HI of 1909 and V of 1920. 
” Act m of 1914. 
i* Act V of 1881b 
li Post, chap. lvii. 

40 5, 6 Geo. V. c. ,61, ached. 8. 

44 See Maha Prasad v. Bamani 
Mohan Singh (1914), 41 1. A., 197, at 



question of 
jurisdiction. 
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Second appeal. 


Effect of want 
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QUESTION OF JURISDICTION. [CHAP. I. 


question of jurisdiction, although it be not specifically raised , 1 
provided it be possible for it to do so on the materials placed 
before it. 


In Maha Prasad v. Bzmani Mohan Singh (1014), 41 I. A., 197 ; 42 
Calc., 116 ; 18 C. W. N., 994 ; 16 Bom. L. R., 824, the Judicial Committee 
entertained a question of jurisdiction which was not specifically raised in 
the appeal. 

Exeept that an objection as to the place of suing must be, 
taken at the earliest opportunity , 2 and that an objection under 
the Suits Valuation Act 3 must be taken in the Court of First 
Instance at or before the hearing or in an appeal in the 
memorandum of appeal or the Court is satisfied that the error 
affected the merits , 4 an objection to jurisdiction can be taken 
at any stage of the proceedings , 6 if such objection goes to the 
root of the validity of the proceedings. 

It can be raised for the first time on appeal provided that 
it can be decided on the record as it stands and involves no 
inquiry into any question of fact . 6 

Where a question of jurisdiction is one of fact, it cannot be 
questioned in second appeal . 7 

An erroneous order by a Court having jurisdiction can be set 
aside only on review, appeal, or revision , 8 but a judgment 
given, or an order made, without jurisdiction is of no effect . 9 
No proceeding to have it set aside is necessary . 10 


pp. 204, 205 ; 42 Oalo., 116, at p. 186 ; 
18 0. W. N., 994, at p. 1008 ; 16 Bom. 
L. R., 824, at p. 884. 

1 Asa Barn Kalu Bam v. Bam 
Kanahyia Bam ( Bakhshi ) (1919), 1 
Lahore, 203. 

* Aot V of 1908, a. 21. See Ooma - 
tham Alamelu v. Komandur Krish - 
namacharlu (1903), 27 Mad., 118. 

* Aot VII of 1887, s. 11. 

4 Post , p. 15. 

4 See Meenakshi Naidoo v. Subra- 
maniya Sastri (1887), 14 1. A., 160 ; 11 
Mad., 26 ; Krishnan Chetti v. Muthu 
Palandi (1898), 22 Mad., 172 ; Kuma- 
rasami Beddipry . Subbaraya Beddiar 
(1899), oU 814; Bachappa 

Subraab. i^4. t Venkatrao (1918), 
46 1. /, 24 Si\ 507 ; 21 Bom. 
L.R.,489. Se^^ver, Naro Han 
v. Anpumabai (187^IkBom., 160. 

* Daulatia v. Mar Qobind (1920), 
48 All., 18. 

* See Baj Narain v. Bowshun Mull 


(1874), 22 W. B. O. B. f 124. 

* Chutterput Singh v. ■ Sadasook 
Kotary (1917), 21 C. W. N., 1052. 

9 Jadu Nath Manna v. Prankrishna 
Das (1917), 45 Calo., 769 ; Bajlakshrm 
Dasee v. Katyayani Dasee (1910), 38 
Calc., 639 ; Qolab Sao v. Chowdhury 
Madho Lai (1905), 9 O. W. N., 956; 
Naunhoo Singh v. Tofan Singh (1870), 
14 W. R. C. R., 228 ; Baghu Singh v. 
Usuf Ali (1918), 4 Pat. L. J., 202 ; 
Krishna Kishore De v. Amamath 
Khettry (1920), 47 Calc., 770; 24 
C. W. N., 688. This applies equally 
to cases when the objection to juris- 
diction arises in respeot of the valua- 
tion of the suit : see Mohvni Mohan 
MUser v. Gour Chandra Bai f 5 Pat. 
L. J., 397 ; [1921 Pat.], 105. 

10 Qolab Sao v. Chowdhury Madho 
Lai (1905), 9 C. W. N., 956; Jungli 
Lall v. Laddhu Bam Marwari (1919), 
4 Pat. L. J., 240. 



CHAP. I,] WAIVER, ARBITRATION. 

“Where a Court judicially considers aud adjudicates the question of 
its jurisdiction over the case, tho decision is conclusive till it is set aside 
in an appropriate proceeding. But where there has been no such adjudi- 
cation, the decree remains a decree without jurisdiction.” 1 

A decision obtained on a fraudulent misrepresentation 2 or Fraud, 
suppression of a fact , 3 upon which the jurisdiction is based, is 
liable to be set aside. 

# Except in the case of an express provision of law * the Consent or 
parties cannot by arrangement, consent, waiver , 6 or omission waiver * 
to plead the absence of jurisdiction 6 give to a Court, whether 
in the exercise of original or appellate jurisdiction , 7 a juris- 
diction over the subject matter which it does not otherwise 
possess, or take away from it a jurisdiction which it possesses. 

“ When the judge has no inherent jurisdiction over the Arbitration by 
subject-matter of a suit, the parties cannot by their mutual Judge * 
consent, convert it into a proper judicial process , 8 although 
they may constitute the judge their arbiter, and be bound by 


1 Krishna Kishore Dc v. Amarnath 
Khettry (1920), 47 Calo., 770, at p. 
781 ; 24 C. W. N., 633. 

2 See Sarat Chandra Mukcrji v. 
Mahomed Hosscin (1904), 8 C. W. N., 
468. 

3 Rashmoni Dassi v. Qa-noda Sun - 
dan Dassi (1914), 19 C. W. N., 84, 
at p. 88. See Harcndra Lai Roy 
Chowdhuri v. Hari Dasi Debi (1914), 
41 I. A., 110; 41 Calc., 972; 18 
C. W. N., 817 ; 16 Bom. L. R, 400. 

4 For illustrations of jurisdiction 
given by contract, see clause 13 of 
the Charter of the late Supreme 
Court at Calcutta, 1774, and Act XV 
of 1882,s.20. 

3 Meenakshi Naidoo v. Subrama- 
niya Sastri (1887), 14 I. A., 160; 11 
Mad., 26; Ledgard v. Bull (1886), 
13 I. A., 184; 9 All., 191; Maha 
Prasad v. Romani Mohan Singh 
(1914), 41 I. A., 197, at p. 215 ; 42 
Oalc., 116, at p. 149; 18 C. W. N., 
994, at p. 1010 ; 16 Bom. L. R, 824, 
at p. 844 ; Rajlakshmi Dasee v. 
Katyayani Dasee (1910), 38 Calc., 639 ; 
Ramrao v. Babaji (1895), 20 Bom., 
680 ; Aklemannessa Bibi v. Mahomed 
Hatem (1904), 31 Calc., 849 ; 8 C. 
W. N., 70b ; Davlatsinhji (Maharana 


Shri) v. Khachar Hamir Mon (1909), 
84 Bom., 171; 11 Bom. L. B., 1330; 
Shama Kanta Ghattcrji v. Kusum- 
kumari (1916), 44 Calc., 10; Kuma- 
rasami lieddiar v. Subbar ay a Iicddiar 
(1899), 23 Mad. , 314 ; Aukhil Chundcr 
Sen Roy v. Mohiny Mohun Dass 
(1879), 5 Calc., 489 ; 4 C. L. B., 491; 
Golab Sao v. Chowdhury Madho Lai 
(1905), 9 C. W. N., 956; Babaji v. 
Lakshmibai (1884), 9 Bom., 266 ; 
Crawley v. Luchmce Ram (1866), 1 
Agra, 129; Government of Bombay 
v. Ranmalsingji Amarsingji (1872), 
9 Bom. H. C., 242 ; Lallmoncy Dossee 
( Sreemutty ) v. Jodoo Nath Shaw 
(1862), 1 Ind. Jur. N. S., 319. 

4 Ramprosad Pramanik v. Sricha- 
ran Mandal (1917), 21 C. W. N., 1109 ; 
Ladli Begam (Bibi) v. Raje Rabia 
(Bibi) (1888), 18 Bom., 650 ; Naunhoo 
Singh v. Tofan Singh (1870), 14 
W. B. C. B., 228. 

7 Hurdwary Mull v. Ahmed Musaji 
Selaji (1908), 13 C. W. N., 68 ; Act 
IX of 1872, s. 28. See Mulji Tejsing 
v. Ransi Devraj (1909), 34 Bom., 18 ; 
11 Bom. L. B., 273. 

3 Ladli Begam (Bibi) v. Raje Rabia 
(Bibi) (1888), 18 Bom., 650. 
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his decision on the merits when these are submitted to 
him.” 1 

The rule that parties cannot by consent give jurisdiction - 
applies only when the law confers no jurisdiction. It doeB 
not prevent* the parties waiving inquiry by the Court as to 
facts necessary for the determination of the question of 
jurisdiction, where that question depends on facts to be 
ascertained. 8 

** When, in a cause which the Judge is competent to try, 
imguUriti **‘ the parties without objection join. issue, and go to trial upon 
the merits, the defendant cannot subsequently dispute his 
jurisdiction upon grounds that there were irregularities in the 
procedure, which, if objected to at the time, would have led to 
the dismissal of the suit.” 8 

Where it can be waived an irregularity does not amount to a nullity. 
Where it oannot be waived the aotion of the Court is a nullity. 4 

In civil cases irregularities of procedure, which do not;have the effect 
of giving jurisdiction, can be waived by the parties, e.g . — 

(a) trying a case on evidence which had been recorded by another 

judge ; 6 

(b) trying a case on a dose holiday ; 6 

(c) making an erroneous order of remand ; 7 

(d) allowing evidence to be taken in a' way not sanctioned by law ; * 

(e) an irregularity in the delivery of the judgment. 0 

Waiver of per- Unless the plaintiff sets up the complete jurisdiction of the 
minion to Rue. £j oar ^io has been held to be possible to waive the necessity 
for leave to institute a suit under clause 12 11 of the Letters- 


Waiviag 

ST 


Waiver of 


* Ledgard v. Bull (1886), IS I. A., 
184, at p. 146 ; 9 All., 191, at p. 203 ; 
followed in Meenakshi Naidoo v. 
Subramaniya Saftri (1887), 14 I. A., 
160; 11 Mad., 26. 

* Baretto v. Rodrigues (1910), 86 
Bom., 24 ; 12 Bom. L. R., 712. 

* Ledgard v. Bull (1886), 18 1. A., 
134, at p. 146 ; 9 All., 191, at p. 203 ; 
followed in Meenakshi Naidoo v. 
Subramaniya Sastri (1887), 14 I. A., 
160 ; 11 Mad., 26, and Sankumani v. 
Ikoran (1889), 13 Mad., 211; Vishnu 
Sakharam v. Krishnarao Malhar 
(1886), 11 Bom., 163; Qvrdeo Singh 
v. Chandrikah Singh (1907), 86 Calc., 

* Sarjugsharan Lai v. Dakhit 
Mahato (1918), 17 0. W. K., 496. 

> Mahomed ( Syud ) v. Oomdah Kha- 


rtum (1870), 13 W. R. C. R., 184. 

• Ram Das Chakarbati v. Official > 
Liquidator , Cotton Ginning Co. (1887), 

9 All., 366. 

7 Baikuntha Nath Dey v. Salimulla 
Bdhadar (Nawab) (1907), 12 O. W. N., 
690. 

8 Ramaya v. Devappa (1905), 80 
Bom., 109 ; 7 Bom. L. R., 692. 

8 Fort Oloster Jute Manufacturing ; 
Co. v. Chandra Kumar Das (1919),' 
46 dale., 978 ; 24 C. W. N., 791. 

, 10 Shamakanta Chatterji d Co. v,, 
Kusum Kumari (1916), 44 Calc., 10, 
in which case the plaint alleged, 
erroneously, that the whole cause of 
aotion arose within the local Batiks' 
of the Ordinary Original Civil Jurt& 
dioiaon of the High Court. 

11 Post, pp. 88, 39. 



CHAIV ■."<.] SUBMISSION, NATIONALITY. 

Patent of the High Courts of Bengal, Madras, and Bombay, or 
under clause 10 of the Letters-Patent of the High Court at 
Rangoon, or other necessary sanction, by taking steps in the 
suit, such as filing a written statement. 1 

It is submitted that if the question be raised in the written statements 
the filing of the statement does’ not amount to a waiver. 

Where there is an inherent absence of jurisdiction no subsequent 
-subsequent action or conduct will validate the institution of a event * 
proceeding instituted without jurisdiction. 2 

When the Judge has inherent jurisdiction 3 over the Submission to 
subject-matter of the proceeding a defendant can, apparently, i oriadiction. 
in case he has voluntarily submitted to the jurisdiction by 
contesting the case, be estopped from denying the jurisdiction. 4 

.An objection to the jurisdiction would show that there was no 
voluntary submission. 6 The omission to apply for a transfer of a suit 
does not amount to a waiver. 0 

A privilege of exemption from suit can be waiyed. 7 Such waiver in a Waiver of 
previous suit does not prevent the assertion of such privilege in a subse- privilege, 
quent suit. 8 

Generally speaking, the jurisdiction of the Courts is Nationality of 
independent of the nationality of the parties of the suit. 9 parties. 

Alien enemies residing in British India with the permission Aliens, 
of the Governor-General in Council, and alien friends, may sue 
in the Courts of British India as if they were subjects of His 
Majesty. 10 

1 King v. Secretary of State (1908), Secretary of State (1914), 18 0. W. N., 

85 dale., 394 ; 12 C. W. N., 705. See 1840. 

also Saraswati Dassee (Srimati) v. 1 See Chandulal v. Awad (1896), 

Biraj Mohmi Dassee (Srimati) (1918), 21 Bom., 351. 

17 0. W. N., 512 ; Abdul Kadir v. • Beer Chunder Manikkya v. Bay 
Doolanbibi (1913), 37 Bom., 563; 15 coomar Nobodeep Chunder Deb Bur- 
Bom. L. R., 672. mono (1883), 9 Gale., 585 ; 12 0. L. R. ’ 

2 Tata Iron and Steel Company v. 465. 

Baghimath Mahto , [1918 Pat.], 65, at • Olner v. Lavezzo (1884), 10 Calc., 

p. 68, 878 ; Bambhat v. Shankar Baswant 

• See Secretary of State v. Vydia (1901), 25 Bom., 528; 8 Bom. L. R., 

Pillai (1898), 17 Mad., 193. 82 ; Moazim Hossein ( Syed ) v. Bobm - 

4 See Harchemd Panaji v. Qulab- son (1901), 5 0. W. N., 741. See 
c hand Kanji (1914), 16 Bom. L. R., Annamalai Chetty v. Murugasa Chetty 
620 ; ex parte Manohar Bhivrav (1865), (1903), 80 I. A., 220; 26 Mad., 544; 

2 Bom. H. C., 2nd ed., 874 ; Kandoth 7 0. W. N., 754 ; 5 Bom. L. R., 494 ; 

Mwnrni v. Neelancherayil (1875), 8 TadepalU Subba Bao v. Mir Qulam 
Mad. H. 0., 14. Allikhan (Natvab Syed) (1905), 29 

4 Narayana Moothad v. Cochin Mad., 69. 

Sirkar (1915), 89 Mad., 661. 10 Act V of 1908, s. 83 (1). 

1 Baton Chand Dharam Chand v. 
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JURISDICTION, 


[CHAD. I. 


No alien enemy residing in British India, without such 
permission, or residing in a foreign country, shall sue in any 
of such Courts . 1 


Explanation . — Every person residing in a foreign country, the 
Government of which is at war with the United Kingdom of Great 
Britain and Ireland, and carrying on business in that country without a 
license in that behalf under the hand of one of Bin Majesty's Secretaries 
of State or of a Secretary to the Government of India, shall, for this 
purpose, be deemed to be an alien enemy residing in a foreign country. 2 • 

A Court has jurisdiction to make a decree against a foreigner 
not resident within British India provided that the subject- 
matter of the suit be within its territorial and pecuniary juris- 
diction , 3 but if the foreigner is not domiciled in British India 
a foreign Court will not recognise such decree . 4 


Jurisdiction, being properly territorial, attaches with certain restric- 
tions, upon every person permanently or temporarily resident within the 
territory, while they are within it. It does not follow a foreigner after 
his withdrawal thence, and when he is living in another State. Juris- 
diction exists always as to land within the territory, and it may be 
exercised over movables within the territory. In questions of status or 
succession governed by domicile, it may exist as to persons domiciled, or 
who, when living, were domiciled within the territory. But no territorial 
legislation can give jurisdiction, which any Foreign Court ought to 
recognise, against foreigners who owe no allegiance or obedience to the 
State which so legislates/* 

As to suits by and against foreign and native rulerB, see Civil Pro- 
cedure Code, 0 ss. 84-86, post, pp. 827, 328. 


Ascertainment 
of jurisdiction. 


The jurisdiction of a Court to entertain a suit or petition 
must be ascertained from the allegations in such plaint or 
petition , 7 but it may turn out on the evidence or on the law 
that the particular Court has no jurisdiction to try the suit. 


1 Act V of 1908, s. 88 (2). 

2 Ibid . s. 83 (8). Ali Jan (Haji) v. 
Abdul Jalil Khan (1920), 1 Lahore, 
276. 

• Bambhat v. Shankar Baswant 
(1901), 25 Bom., 528; 3 Bom. L. R., 
82; Hargopal Premsukdas v. Abdul 
Khan (1872), 9 Bom. H. C., 429 ; Bam 
Bavji Jambhekar v. Pralhaddas Sub - 
ham (1895), 20 Bom., 188; Girdhar 
Damodhar v. Kassigar Hiragar (1898), 
17 Bom., 662. See, however, Kes- 
sowjee Damodar Jairarn v. Khimji 
Jairam (1888), 12 Bom., 507. 

4 See Gurdyal Singh ( Sirdar ) v. 


Bajah of Faridkote (1894), 21 I. A., 
171; 22 Calc., 222; Kassim Mamoojee 
v. Isuf Mahomed Sulliman (1902), 29 
Calc., 509 ; 6 C. W. N., 829. 

5 Gurdyal Singh {Sirdar) v. Bajah 
of Faridkote (1894), 21 1. A., 171, at 
p. 185 ; 22 Calc., 222, at p. 288. 

• Act V of 1908. 

7 Bajiva Narayan Sahay v. Kir at 
Narayan Singh (1917), 8 Pat. L. J., 
423; [1918 Pat.], 55; Mohammad 
Abdul Ghafoor ( Sheikh ) v. Mahtab 
Chowdhury (1917), 2 Pat. L. J., 894 ; 
Madho Das v. Bamji Patak (1894), 
16 AU., 286. Of. Lakshmandas v. 
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CHAP, ij 


If the jurisdiction depends upon a disputed question of 
fact, the plaintiff may have to satisfy the Court as to the 
existence of the fact in dispute. 1 

The nature of the defence or the action of the defendant does 
not alter the jurisdiction of the Court 2 but it is competent to 
the defendant or respondent, as the case may be, to show that 
in fact or in law the jurisdiction claimed by the plaintiff or 
• appellant does not exist. 

The jurisdiction of Courts, other than High Courts, de- Valuation of 
pends in many cases upon the value of a suit or an appeal. 3 auifc or appea1. 

The valuation of suits and appeals is dealt with by the 
Suits Valuation Act, 1887. 4 


In such local areas as the Governor-General directs, the Local Govern- Bales for 
ment, subject to the control of the Governor-General in Council, may determining 
make rules for determining the value of land for the purpose of jurisdic- 
tion in suits for the possession of land, to enforce a right of preemption 
or for specific performance of an award. 5 


The following provisions of the Act apply to the whole of 
British India, 6 including British Baluchistan 7 and Upper 
Burma (except the Shan States). 8 

Where in suits other than suits for land, 9 suits to enforce Court-fee 
a right of preemption, 10 against a mortgagee to recover thejurS^f^onai 
property mortgaged, 11 and for specific performance of anjS3“^ 
award, 12 Court fees are payable ad valorem under the Court 
Fees Act, 1870, 13 the value as determinable 14 for the computa- 


Lane (1904), 32 Bom., 356; 6 Bom. 
L. R., 731. Seejposf, p. 12, 

1 See Act I of 1872, s. 101. 

2 See Issur Singh v. Bergmann 
(1903), 80 Calc., 627 ; Aliba v. Nairn 
(1886), 9 Mad., 218 ; Chappan v. Iianc 
(1912), 37 Mad., 420 ; Bajiva Narayan 
Sahay v. Kir at Narayan Singh (1917), 
8 Pat. L. J., 423; [1918 Pat.], 55; 
Chandu v. Kombi (1885), 9 Mad. 
208. 

• E.g. see Acts XII of 1887, s. 21, 
post , pp. 112, 127 ; XIV of 1869, s. 16, 
post , p. 142; Act XI of 1922, s. 9, 
post, p. 173 ; C. P. Act I of 1917, 
sb. 17, 20, post, pp. 191, 192 ; Act III 
of 1878, bs. 12, 13. 

4 VII of 1887. 

8 Acts VII of 1887, ss. 3 (1), 4 ; VII 
of 1870, s. 7; XXXVIII of 1920, 
Sch. I. 

• Act VII of 1887, ss. 7, 11 (5). 


7 Reg. II of 1913, s. 3. 

8 Act XIII of 1898, s. 4. 

* Act VII of 1870, s. 7, para. vi. 
Suits for partition of land ( Dagdu v. 
Totaram (1909), 83 Bom., 658; 11 
Bom. L. R., 1074), or for redemption 
(Kedar Singh v. Matabadal Singh 
(1908), 31 All. 44), are suits for land 
within the meaning of the above 
section. A Buit by a person in pos- 
session for a declaration of right to 
land is not such suit for land (Hari 
Sanker Butt v. KaUkumar Patra 
(1905), 32 Calc., 784; 9 C. W. N., 
690 ; Vachlmni v. Vachhani (1908), 
33 Bom., 307 ; 11 Bom. L. R., 30. 
Cf. post , pp. 40-48). 

10 Act VII of 1870, s. 7, para vi. 

11 Ibid. para. ix. 

12 Ibid. para, x (olause d). 

is Act VII of 1870. 

14 I.e. by the Court; Dayaram v. 
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tion of Court fees and the 
the same . 1 


[OHAP. tp 

value for purposes of jurisdiction is 


Thus, except in the above Cases, a plaintiff cannot value his suit fdr 
the purpose of Court fees and for the purpose of jurisdiction at different 
amounts. 2 


The effect of this provision is that except where the 
plaintiff has overvalued or undervalued the suit for improper 
motives 3 or in a wrong or arbitrary way , 4 the Court will 
ordinarily accept the valuation for the purpose of jurisdiction 
set forth in the plaint 5 in suits other than those above speci- 
fically referred to, provided it agrees with the value declared; 
or determined 6 as payable for the purpose of Court fees . 7 

If the valuation be disputed, the Court must determine the 
correct valuation . 8 


Although a plaintiff has considerable control over the fixing of the 
jurisdictional value of a suit, the law does not contemplate that he 
should assign an arbitrary value to the subject-matter of the suit, 9 and 
thereby choose oapriciously the form of trial and appeal. 10 


Gordhandas (1906), 81 Bom., 73 ; 8 
Bom. L. R. # 885. 

1 Act VII of 1887, s. 8. 

• Harihar Prasad Singh v. Shyam 
Lai Singh (1918), 40 Calc., 615; 
Shashi Bhusan Bose v. Manindra 
Chandra Nandy (1916), 44 Calc., 890. 

• Jan Mahomed Mandal v. Mashar 
BiW(1907), 84 Calc., 852 ; 11 C. W. N., 
458 ; Za&r Husain Khan v. Khurshed 
Jan (1906), 28 All., 545; Nilmoney 
Singh v. Jagahadhu Boy (1896), 28 
Calc., 586.: 

4 Dukhi Singh v. Harihar Shah 
(1920), 5 Pat. L. J., 540; £1921 Pat.], 
89. 

5 Chappanv. Baru (1912), 87 Mad., 
420; see Mahabir Singh v. Behari 
Lai (1891), 18 All., 320; Sunderbai 
v. Collector of Belgaum (1918), 46 
I. A., 15; 48 Bom., 876; 28 O. W.N., 

■ 758 ; 21 Bom. L. B., 1148; Madho 
Das v. Bamji Patak (1894), 16 All. 
286. 

• See Act VII of 1870, s. 12. 

9 See Hari Sanker Dutt V. Kali 
Kumar Patra (1905), 82 Gale., 784 ; 
9 C. W. N., 690, distinguishing Kirty 
Churn Hitter v. Aunath Nath Deb 
(1882), 8 Calc., 757, and Boidya Nath 
Adydy. Makhan Lai Adya (1890), 17 


Calc., 680 ; Vachhani v. Vachhani 
(1908), 83 Bom., 307 ; 11 Bom. Ii. R„ 
80, distinguishing Dayaram v. Gord- 
handas (1906), 81 Bom., 73; 8 Bom. 
L. R., 885; Sardarsingji v. Ganpa- 
tsingji (1892), 17 Bom., 56; Varunda 
Lakshmi ( Bai ) v. Manegavri ( Bai ) 
(1893), 18 Bom., 207 ; Sheo Deni Bam 
v. Tulshi Bam (1893) 15 All., 378 ; 
Vein Goundan v. Kumaravelu Goun- 
dou (1896), 20 Mad., 289; Shashi 
Bhusan Bose v. Manindra Chandra 
Nandy (1916), 44 Calc., 890; Sun- 
derbai v. Collector of Belgaum (1918), 
46 1. A., 15 ; 43 Bom., 876 ; 28 C. W. N., 
753 ; 21 Bom. L. R., 1148, approving 
of Dayaram v. Gordhandas (1906), 31 
Bom., 78; 8 Bom. L. R., 885; Bai - 
knshna v. Jankibai (1919), 22 Bom. 
L. R., 289. 

• Mohini Mohan Misser v. Gour • 
chandra Bai (1920), 5 Pat. Iu J., 
897; [1921 Pat.], 105. 

9 Boidya Nath Adya v. Makhan 
Lai Adya (1890), 17 Calc., 680; 
Krishna Das Lola v. Hari Cham 
Banerjee (1911>, 16 C. W. N., 828. 

10 Rajkrishna Dey v. Bipin Behari 
Dep (1912), 40 Calc., 245, at p. 249 ; 
Mahabir Singh v. Beharildl (1891), 
18 AIL, 820 ; Appa Boo v. Sbbhamdri 





SUITS VALUATION. 


13 


► is a difference of opinion as to whether in a partition suit the Pwtitfon suit, 
•VvaWfcfcf the suit ” means the value of the whole property which would 
become subject to partition or only the value of the share claime d by 
the plaintiff. The former view has been accepted in Bengal. 1 

The latter view has been accepted in Bombay, 8 Madras, 8 an d 
Patna. 4 f 

Where the claim is only for the separation of the plaintiff's share 
from the rest of the property there is authority that the value of the 
plaintiff's share is the “ value of the suit." 6 

The value of a suit for possession and mesne profits must be deter- Possession of 
# mined by the value of the land and of the profits.® lftnd * 

The value of a suit for a mere declaration as to property must be Declaration, 
determined by the value of the property. 7 

As to a suit to determine the question whether property should have 
been attached and sold in execution of a decree, see Dwarka Das v. 

Kameshar Prasad (1894), 17 All., 69 ; Moula Khan v. Gorikhan (1890), 

14 Bom., 627. 

As to a suit for accounts, see Khuahalchand Mulchand v. Nagindas Accounts, 
Motzchand (1888), 12 Bom., 675. 

A suit for redemption must be valued by the amount of the principal Redomption. 
suta due. 8 As to a suit for pre-emption, see Chiragh Din v. Scrajdin 
(1922), 8 Lahore, 886. 

An error in the valuation does not exclude the jurisdiction Error in 
of the Judge to entertain an appeal . 9 valuation. 

As to the refusal of a Court to entertain an appeal on the ground 
that sufficient Court-fee had not been paid in the lower Court, see Basik 
Behari Prasad Chowdhry v. Hirde Narain Chowdhry (1922), 1 Pat., 

471. 

In some cases it is impossible for the Court to fix the valuation 


Bao (1899), 24 Mad., 158. See, how- 
ever, Hamidunissa Bibi v. Qopal 
Chandra Malakar (1897), 24 Calc., 
661; 1 0. W. N., 656. 

1 Boidya Nath Adya v. Makhan 
Lai Adya (1890), 17 Calc., 680, fol- 
lowing Kvrtychum Mitter v. Aunath 
Nath Deb (1882), 8 Calc. , 757. 

8 Motibai v. Haridas (1896), 22 
Bom., 815. 

9 Vein Goundan v. Kumaravelu 
Gmndan (1896), 20 Mad., 289, 

4 Dukhi Singh v. Harihar Shah 
(1920), 5 Pat. L. J., 540; [1921 Pat.], 
89. 

* Wajih-ud-din v.Waliullah(1902), 
24 All. 881; Chakrapani Asari v. 
Narasmga Bau (1895), 19 Mad., 56. 

® Mohmi Mohan Das v. Satis Chan- 
dra Boy (1890), 17 Calc., 704. As to 


the case where the value of the land 
plus mesne profits exoeeds the juris- 
diction of the Court, see Bhupendra 
Kumar Chakravarty v. Puma Chan- 
dra Bose (1910), 43 Calc., 650; 15 
C. W. N., 506. 

7 Shiv Bam v. Khurshed Ahmed 
(1919), 1 Lahore L. J., 87 ; Mohini 
Mohan Misser v. Oourchandra Bai 
(1920), 5 Pat. L. J., 897 ; [1921 Pat.], 
105; Ganapati v. Chatu (1889), 12 
Mad., 228. 

8 Jallaldeen Marakayar v. Vijaya - 
swami (1915), 89 Mad., 447 ; Zamorin 
of Calicut v. Narayana (1882), 5 Mad., 
284. 

8 See Jallaldeen Marakayar v. 
Vijayaswami (1915), 89 Mad., 447, fol- 
lowing Vasudesra v. Madhava (1893), 
16 Mad., 826, 
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[chap. I. 


satisfactorily, e.g. in the ease of a suit to set aside an adoption, 1 a suit 
for restitution of conjugal rights, 2 or a suit for accounts. 3 

A defendant appealing from a preliminary decree 'for 
accounts is not bound to accept the plaintiff’s valuation in 
the plaint. 4 * 

Detcrmin.ti.il When the subject-matter of suits of any class other than 
ontaiin (otti by suits for land, suits to enforce a right of preemption, and 
High Com*, goitg f or gpeoific performance of an award is such that, in the 
opinion of the High Court it does not admit of being satis- 
factorily valued, the High Court may, with the previous 
sanction of the Local Government, direct that suits of that 
class shall for the purposes of the Court-fees Act, 1870, 6 and 
of the Suits Valuation Act, 1887,® and any other enactment 
for the time being in force, be treated as if their subject-matter 
were of such value as the High Court thinks fit to specify in 
this behalf. 7 

Decree for _ The jurisdiction of the Court is not ousted by the Court 
.nmj iceeding ^hat a decree for a sum exceeding the limits of its 

jnriidiction. pecuniary jurisdiction should be given to the plaintiff, 8 but 
the Court cannot even in that case give a decree for a sum 
exceeding the amount of its jurisdiction. 9 

Mesne Mesne profits 10 or interest accrued 11 due after the institution of the 

profits, guit stand upon a different footing, but a Court having no jurisdiction to 

try a petition! suit cannot make a decree for mesne profits, 12 or any decree 
which is merely of a subsidiary character. 


Objection on 
appeal or 
revision. 


Section 11 of the Suits Valuation Act 13 provides as follows 
“ (1) Notwithstanding anything in section 99 of the Code 


1 Prahlad Chandra Das v. Dwarha 
Nath Chose (1910), 37 Calo., 860; 14 
0. W. N., 929. See Sheo Deni Bam 
v. TulshiBam (1893), 16 All., 878. 

a Jan Mahomed Mandat v. Mashar 
Bibi (1907), 34 Calo., 862 ; 11 C. W. N., 
468 ; Zair Husain Khan v. Khurshed 
Jem (1906), 28 All., 646. Gf. Mowla 
Newaz v. Sajidunnissa Bibi (1891), 
18 Oalo., 378. 

• Oolap Singh v. Indra Coomar 
Hazra (1909), 13 0. W. N., 498. 

4 Kanhaiya Lai v. Seth Bam Sarup 

(1922), 44 All., 642. 

4 Aot VII of 1870. 

• Aot VII of 1887. 

• Ibid, a.9. 

' • Madho Das v. Bamji Patak 


(1894), 16 All., 286. 

• Bhupendra Kumar Chakravarty 
v. Puma Chandra Bose (1910), 43 
Calo., 650; 15 C. W. N., 606; Oolap 
Singh v. Indra Coomar Hazra (1909), 
18 0. W. N., 493. 

10 Panchuram Tekadar v. Kinoo 
Haidar (1912), 40 Calo., 66 ; Bameswar 
Mahton v. Dilu Mahton (1894), 21 
Calc., 550. See Bhupendra Kumar 
Chakrabarty v. Puma Chandra Bose 
(1910), 15 0. W. N., 506. 

11 Shamrav Pandqji v. Niloji 
Bamaji (1885), 10 Bom., 200. 

12 Nagarrma v. Subba (1887), 11 
Mad., 197. 

» Act VII of 1887. 
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CHAWS.] 

of Civil Procedure, 1 an objection that by reason of the over- 
valuation or under-valuation of a suit or appeal, a Court of 
first instance or lower appellate Court, which had not juris- 
diction with respect to the suit or appeal, exercised jurisdiction 
with respect thereto cannot be entertained by an Appellate 
Court unless — 

(a) the objection was taken in the Court of first instance 
at or before the hearing at which issues were first 
framed and recorded, or in the lower appellate Court 
in the memorandum of appeal to that Court, or 

(ft) the appellate Court is satisfied, for reasons to be 
recorded by it in writing, that the suit or appeal 
was over-valued or under-valued, and that the over- 
valuation or under-valuation thereof has prejudi- 
cially affected the disposal of the suit or appeal on 
its merits. 2 

“ (2) If the objection was taken in the manner mentioned 
in clause (a) of subsection (1), but the appellate Court is not 
satisfied as to both the matters mentioned in clause (6) of 
that subsection and has before it the materials necessary for 
the determination of the other grounds of appeal to itself, 
it shall dispose of the appeal as if there had been no defect 
of jurisdiction in the Court of first instance or lower appellate 
Court. 

“(8) If the objection was taken in that manner and the 
appellate Court is satisfied as to both those matters and has 
not those materials before it, it shall proceed to deal with the 
appeal under the rules applicable to the Court with respect 
to the hearing of appeals; but if it remands the suit or 
appeal, or frames and refers issues for trial, or requires 
additional evidence to be taken, it shall direct its order to 
a Court competent to entertain the suit or appeal. 

(4) The provisions of this section with respect to an 


* Now Act V of 1908. 

* Bachappa Subrao Jadhav v. 
Shidappa Venkatrao Jadhav (1918), 
461. A., 24 ; 48 Bom., 607; 24 O. W. N., 
88 ; 21 Bom. Ii. R., 489 ; Raghunath 
C harem Singh v. Shamo Koeri (1908), 
31 Qalo., 844 ; Hamidunnissa Bibi v. 
Gopal Chandra Malakar (1897], 24 
Calc., 661 ; 1 O. W. N., 666 ; Dinesh 
Chunder Boy Chowdhury y, Scvrna- 


moyi Debi (1896), 1 C. W. N., 186 ; 
Satya Kirikar Sahana v. Shiba Prosad 
Singh (1919), 4 Pat. L. J., 447 ; 
[1920 Pat.], 17; Aklemannessa Bibi 
v. Mahomed Hatem (1904), 81 Gale., 
849 ; 8 C. W. N., 706 ; Zair Husain 
Khanv. Khur&hed Jan (1906), 28 AIL, 
546; Krishnasami v. Kanakasabai 
(1890), 14 Mad., 188 ; Raman v. Secre- 
tary of State (1900), 24 Mad., 427- 



apply*to a Court exercising 
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sectidii 115 of the Code of Civil Procedure 1 
ment for the time being in force.” 

jgg*-* Where the plaintiff fixes a certain sum as the amount of his claim 
l0n * only approximately or tentatively, and prays that the amount of his 
claim be asolrtained in the suit, the amount found by the Court to be 
due to him must be regarded as the value of the original suit for the 
purpose of determining the forum of the appeal , 2 provided the plaint has 
been amended so as to include a prayer for the increased amount . 8 ° 

When the plaintiff has accepted an offer to make good the deficiency 
in Court fees, the value of the suit must be taken as being in accord anc e 
with the fee actually paid. 4 

In a suit for accounts where the Munsif passed a decree for more 
than Rs. 5000, 6 although the suit was valued within the pecuniary juris* 
diction of the Munsif, it was held that the appeal lay to the District 
Court. 0 .■ 

Incidental A prayer for what is really only incidental relief does not affeot the 

re,,er# jurisdiction of the Appellate Court. 7 

CWttoe Th ® Judioial Committee “will not interfere with any 
question of valuation unless it can be shown that some item 
has improperly been made the subject of valuation or excluded 
therefrom, or that there is some fundamental principle affect- 
ing the valuation which renders it unsou nd .” 8 

A point as to valuation cannot be taken for the first time 
before the Judicial Committee . 9 

Exta-twritor- The jurisdiction of Courts of Justice in British India is 
jmritdio* confined ordinarily to the limits of British India, but by 
“treaty, capitulation, agreement, grant, usage, sufferance and 


they earn be 
revisions! 




* Now Act Vo! 1908. 

* IbraTwmji Issaji v. Bejanji Jam - 
sedji (1895), 20 Bom., 265; IjjatuUa 
Bhuyan v. Chandra Mohan Banerjee 
(1907), 84 dale., 954; 11 C. W. N., 
1188, followed in Tara Kanta Bos 
Chowdhvryy. Kali Prosad Das Ohorai 
(1919), 28 0. W. N„ 942 ; Qulab Khan 
v/ Abdul Wahab Khan (1904), 81 Calc., 
865 ; 8 0. W. N. t 288. See, however, 
Khmhdlchand Mulchand v. Nagindas 
Motichand (1888), 12 Bom., 675. Of. 
Kannaya ChetU v. Venkata Narasayya 
(1916), 40 Mad., 1 ; Shet Kavasji v. 
ip mshaji (1897), 22 Bom., 968. 

f See KaUkamal Maitrav. Pastor 


Rahaman (1910), 15 0. W. N., 454. 

4 Raman Lalji Maharaj (Gaswami 
Sri) v. Bohra Deeraj (1910), 82 All. 
222 . 

• See Act III of 1878, bs. 12, 18, 
post, p. 207. 

• Kannaya Chettiv. VenhaiaNara- 

sayya (1916), 40 Mad., 1, differing 
from Ijjat/ulla Bhuyyan v. Chandra 
Mphan Banerjee (1907), 84 Calc., 
954* ' 

7 Nitya Hand v. Bishan Lai (1911), 

‘ 88 All., 684. ' 

8 Charan Das v. Amir Khan (1920V 
, 25 0. W. N., 289, at p. 296. 

• Ibid. 
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other-lawful means," 1 the Grown or the Governor-General in 
Goonmf can obtain jurisdiction in native States adjoining 
British India. 2 

This jurisdiction is confined to cases against British subjects. 

By section 9 of the Foreign Jurisdiction Act, 1890, s the 
King in Council may confer on any Court in any British feri£Scoort«. 
possession, or held under the authority of His Majesty, any 
jurisdiction, civil or criminal, original or appellate, which may 
lawfully by Order in Council be assigned to or conferred on 
any British Court in any foreign country. 

i Recitals to 68, 64 Viet. o. 87. India" (8rd edn.), pp. 388-893. 

* See Ilbert’s “ Government oi • * 68, 64 Viet. o. 87. 


i. ajx 


* 



PART II. 

High Courts. 

CHAPTER II. 

Statutes relating to Indian High Courts. 

Courtsexisting When the first Indian High Courts Act, 1 viz. that of 1861, 
was passed the existing Courts of Justice in British India 
consisted of — 

(a) The Supreme Courts at Calcutta, Madras, and Bombay, 
whose jurisdiction was in the main limited to those three 
towns respectively. 

“ The jurisdiction of the Supreme Courts of Judicature in 
India may be stated shortly to have extended over the follow- 
ing classes : — 

1. British subjects 2 throughout India, in all matters civil 

and criminal. 

2. The inhabitants of Calcutta, Madras, and Bombay, 

within fixed limits, whether natives or others, in all 
matters civil and criminal. 

8. Native subjects, servants of the East India Company, 
or of any British subject, for acts committed as such; 
with limitations in certain civil matters. 

4. Native subjects in civil matters, for transactions by 

which they have bound themselves by bond to be 
amenable to the Supreme Courts. 

5. All persons whatsoever for crimes maritime.” 3 

(b) The Courts of Sadr Dewanny Adawlut for the Pre- 
sidencies of Lower Bengal, Madras, Bombay, and the North- 


* 24, 26 Viet. c. 104. Nataraja Iyer (1912), 86 Mad., 72, at 

t namely, what ace now called p. 79. 

“ European British subjects.” In re * Morley’s Digest, I. xxi 

18 
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West Provinces. Such Courts dealt with appeals in civil 
cases from the provincial Courts ; 

(c) The Courts of Sadr Nizamut Adawlut for the Presi- 
dencies of Bengal and the North-Western Provinces, and the 
Court of Sadr Foujdaree Adawlut for the Presidencies of 
Bombay and Madras. These Courts dealt with appeals in 
criminal cases from the provincial Courts ; 

(d) Provincial Civil and Criminal Courts ; 

(c) Courts of Small Causes in the Presidency towns 1 and 
in the provinces. 2 

(/) Courts of magistrates in the Presidency towns. 3 

The Indian High Courts Act, 1861, 4 gave to the Crown High Courts 
authority to establish High Courts at Calcutta, Madras, and Acti ’ 18,5 
Bombay, 3 and at one other place. 0 It provided for the con- 
stitution of such High Courts, 7 for the tenure of office, 8 pre- 
cedence, 9 and salaries 10 of the Judges, and for the vacancy of 
the office of Judge. 11 It abolished the Supreme Courts and 
the Sadr Courts, 12 and it made provisions for the jurisdiction 
and powers of the High Courts, 13 and for the superintendence 
of the subordinate Courts. 14 

The High Courts Act, 1865, 15 gave power to the Governor- High Courts 
General in Council to alter the local limits of the jurisdiction c ’ ’ J ’ 

of the High Courts, subject to disallowance of the order by the 
Crown. 

The High Courts Act, 1911, 10 increased the maximum High Courts 
number of Judges of the High Courts to twenty, 17 , gave His 
Majesty power to establish additional High Courts, 18 and gave 
the Governor-General in Council power to appoint additional 
Judges for periods of two years. 19 

The above High Courts Acts were repealed by the Govern- 
ment of India Act, 1915. 20 


l Originally established by Act IX 
of 1850. 

* Originally established by Act 
XUI of I860. 

* Originally established by Act 
XIII. of 1856. 

* 24, 25 Viet. o. 104. 

* 8 . 1 . 

• 8. 16. Under this provision a 
High Court was established for the 
North-Western Provinces. It is now 
called the High Court at Allahabad. 

» 8 . 2 . 


• S. 4. 

» 8. 5. 

10 8 . 0 . 

11 S. 7. 
la S. 8. 

« Ss. 9-14. 
i* 8. 15. 

« 28, 29 Viet. o. 15. 
« 1, 2 Geo. V. e. 18. 
w Ibid. s. 1. 

« Ibid. s. 2. 

» Ibid. s. 8. 

>® 5, 6 Geo. V. c. 61. 
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Government of The following are the provisions of the Government of 
India Act, 1915, 1 applicable to Indian High Courts. 

Constitution of “Section 101. — (1) The High Courts referred to in this 
jgh uite. ar0 jkg jjjgjj Courts of Judicature for the time being 
established in British India 3 by Letters-Patent. 

“ (2) Each High Court shall consist of a Chief Justice and 
as many other Judges as His Majesty may think fit to 
appoint : 3 Provided as follows : — 

(i) the Governor-General in Council may appoint persons 
to act as additional Judges of any High Court, for 
such period, not exceeding two years, as may be 
required ; and the Judges so appointed shall, whilst 
so acting, have all the powers of a Judge of the 
High Court appointed by His Majesty under this 
Act ; 

(ii) the m aximum number of Judges of a High Court, 
including the Chief Justice and additional Judges, 
shall be twenty. 4 

“(3) A Judge of a High Court must be — 

(a) a barrister of England or Ireland, or a member of the 

Faculty of Advocates in Scotland, of not less than 
five years’ standing ; or 

(b) a member of the Indian Civil Service of hot less than 

ten years’ standing, and having for at least three 
years served as, or exercised the powers of, a 
District Judge ; or 

(c) a person having held judicial office, not inferior to that 

of a subordinate Judge or a Judge of a Small 
Cause Court, for a period of not less than five 
years; or 

(d) a person having been a pleader of a High Court for a 

period of not less than ten years. 6 

“ (4) Provided that not less than one-third of the Judges 
of a High Court, including the Chief Justice but excluding 

1 5, 6 Geo. V. c. 61. Cf. General Clauses Act, 1897 (Act X 

» By s. 18, cl. 4, of 52, 58 Viot. c. 03 of 1897), s. 8 (7). 

(Interpretation), “ British India ” * The omission to fill up a vacancy 

means ail territories and places does not affect the powers of the 
within His Majesty’s dominions remaining Judges: Lai Singh v. 
whicharefor the time beinggovemed Ghansham Singh (1887), 9 All., 626. 
by His Majesty through the Governor- 4 Cf. the Indian High Courts Act, 

General of India, or through any 1911 (l, 2 Geo. V. o. 18), e. 1. 
Governor or other officer subordinate' * Cf. the Indian High Courts, Act; 
to the Governor-General of India. 1801 (24, 25 Viot. c. 104), s. 2. 




additional Judges, must be such barristers or advocates as 
aforesaid, and that not less than one-third must be members of 
the Indian Civil Service. 1 


“ (5) The High Court for the North-Western Provinces may 
be styled the High Court of Judicature at Allahabad, and the 
High Court at Fort William in Bengal is in this Act referred 
to as the High Court at Calcutta. 

“Section 102.— (1) Every Judge of a High Court shall tw« of 
. hold his office during His Majesty’s pleasure. 8 2 ? h$cot!S! 

“ (2) Any such Judge may resign his office, in the case 
of the High Court at Calcutta, to the Governor- General in 
Council, and in other cases to the Local Government. 

“ Section 108. — (1) The Chief Justice of a High Court shall Precedent* .i 
have rank and precedence before the other Judges of the name H^<j«aru. 
Court. 

“ All the other Judges of a High Court shall have rank and 
^precedence according to the seniority of their appointments, 
unless otherwise provided in their Patents. 3 

“ Section 104. — (1) The Secretary of State in Council may s«UrieB,etc.,of 
fix the salaries, allowances, furloughs, retiring pensions, and H^'conrta. 
(where necessary) expenses for equipment and voyage of the 
Chief Justices and other Judges of the several High Courts, 
and may alter them, but any such alteration shall not affect 
the salary of any Judge appointed before the date thereof. 

“ (2) The remuneration fixed for a Judge under this section 
shall commence on his taking upon himself the execution of 
his office, and shall be the whole profit or advantage which he 
shall enjoy from his office during his continuance therein. 

“ (8) If a Judge of a High Court dies during his voyage to 
India, or within six months after his arrival there, for the 
purpose of taking upon himself the execution of his office, the 
Secretary of State shall pay to his legal representatives, out 
of the revenues of India, such a sum of money as will, with 
the amount received by or due to him at the time of his 
death on account of salary, make up the amount of one year’s 
salary. ' 

“ (4) If a Judge of a High Court dies while in possession of 
his office and after the expiration of six months from his 
arrival in India for the purpose of taking upon himself the 
execution of bla office, the Secretary of State shall pay to his 

1 Of. the Indian High Courts Act, • Ibid. s. 4. 

1861. (24, 26 Viet. c. 104), s. 2. * Ibid. s. 6. 
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legal personal representatives, oat of the revenues of India, 
over and above the sum due to him at the time of his death, a 
sum equal to six months’ salary.” 1 


As at present fixed, the annual salaries of Judges are as follows 
Chief Justice of Bengal Bs. 6,000 per month. 

Chief Justices of Madras, Bombay \ t>„ k nnn _ m ii, 

and North-Western Provinces / ” »s. 5,000 per month. 

Other Judges Bs. 4,000 per month. 


Provision for “ Section 105. — (1) On the occurrence of a vacancy in the 
ofltelTo? Chirf office of Chief Justice of a High Court, and during any 
judge! ° r 0ther a bsence of such a Chief Justice, the Governor-General in 
Council in the case of the High Court at Calcutta, and the 
Local Government in other cases, shall appoint one of the 
other Judges of the same High Court to perform the duties 
of Chief Justice of the Court, until some person has been 
appointed by His Majesty to the office of Chief Justice of the 
Court, and lias entered on the discharge of the duties of that 
office, or until the Chief Justice has returned from his 
absence, as the case requires. 

“ (2) On the occurrence of a vacancy in the office of any 
other Judge of a High Court, and during any absence of any 
such Judge, or on the appointment of any such Judge to act as 
Chief Justice, the Governor-General in Council in the case of 
the High Court at Calcutta, and the Local Government in other 
cases, may appoint a person with such qualifications as are 
required in persons to be appointed to the High Court, to act 
as a Judge of the Court ; and the person so appointed may 
sit and perform the duties of a Judge of the Court, until some 
person has been appointed by His Majesty to the office of 
Judge of the Court, and has entered on the discharge of the 
duties of the office, or until the absent Judge has returned 
from his absence, 'or until the Governor-General in Council 
or the Local Government, as the case may be, sees cause to 
cancel the appointment of the acting Judge. 2 
jurisdiction of “Section 106. — (1) The several High Courts are Courts 

Higi Courts. 

of record and have such jurisdiction, original and appellate, 
including Admiralty jurisdiction in respect of offences com- 


1 The Governor-General in Legis- to their representatives : 5, 6 Geo. V. 
lative Council may repeal or alter c. 61, s. 131 (3), and Sch. V. 
this provision as to the commence- 2 Balwant Singh {Bao) v. Kishori 
ment and exclusiveness of official (Rani) (1898), 25 I. A., 54 ; 20 All., 

remuneration of judges and payment 267 ; 2 C, W. N., 273. 
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nutted on the high seas, 1 and all such powers and authority 
over or in relation to the administration of justice, including 
power to appoint clerks, and other ministerial officers of the 
Court, and power to make rules for regulating the practice of 
the Court, as are vested in them by Letters-Patent, and subject 
to the provisions of any such Letters-Patent, all such jurisdic- 
tion, powers and authority as are vested in those Courts 
respectively at the commencement of this Act.” 

• This section may be repealed or altered by the Governor-General in 
Legislative Council. 2 * 

By a similar provision in section 9 of the Indian High Courts Act, 

1861, the authority then vested in the Supreme Courts was vested in tho 
High Courts. 

The Supreme Courts by virtue of the provisions in their charters, rinogaiiv* 
giving them such jurisdiction and authority as the Justices of the King’s wr * u * 

Bench had by common law in England, 11 issued prerogative writs, being 
processes issued upon extraordinary occasions on proper cause shown. 

The High Courts of Bengal, Madras, and Bombay succeeded to the 
powers of the Supreme Courts at Calcutta, Madras, and Bombay re- 
spectively, but as appears below they cannot now be said to be able to 
issue such writs in all the cases, which, when the Supreme Courts 
existed, could only be dealt with by such writs. 

The prerogative writs were as follows : — 

(a) Writs of procedendo , the object of which was to compel inferior Write of 
Courts to proceed to give judgment. The ample powers of superintend- procedendo . 
ence, 4 * * revision, r> and transfer 0 now possessed by the High Courts would 

seem to suffice for all the cases to which those writs were applicable. 

( b ) Writs of mandamus . These writs were abolished by section 50 Mandamus , 
of Act I of 1877. 

Section 45 of the Specific Relief Act, 1877, 7 provides the following 
substitute for writs of mandamus . 

“Any of the High Courts of Judicature at Fort William, Madras, Enforcement of 
Bombay, and Rangoon 8 may make an order requiring any specific act to P ubllc duties, 
be done or forborne, within the local limits of its ordinary original civil 
jurisdiction, by any person holding a public office, whether of a perma- 
nent or a temporary na ture, or by any corporation 9 or inferior Court of 
Judicature : 


1 This Act repealed 33 Geo. III. 
c. 52, s. 156. 

8 5, 6 Geo. V. c. 61, s. 131 (3), 
Sch. V. 

8 Charter of Calcutta Supreme 
Court, clause 4; charter of Madras 
Supreme Court, clause 8 ; charter of 
Bombay Supreme Court, clause 10. 

4 Post , p. 27. 

6 Post 9 chap. xxix. 

• Post , p. 27. 


» Act I of 1877. 

8 Bur. Act XI of 1922, Sch. I. 

9 For instance a municipal cor- 
poration or a statutory committee 
(Bholaram Chowdhry v. Corporation 
of Calcutta (1909), 36 Calc., 671 ; 13 
C. W. N., 740), or a statutory officer 
thereof (In the matter of Eomesh 
Chunder Sen (1912), 89 Calc., 598; 
16 C. W. N., 472). 



Exemptions 
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power. 
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Provided— 

(a) that an application for such order be made by some person whose 

property, franchise or personal right would be injured by tho 
forbearing or doing (as the case may be) of the said specific 
act; 

( b ) that such doing or forbearing is, under any law for the time being 

in force, clearly inoumbent 1 on such person or Court in his or 
its public character, or on such corporation in its corporate 
character ; 2 * 

(c) that in the opinion of the High Court such doing or forbearing is 

consonant to right and justice ; ’ 

(d) that the applicant has no other specific and adequate legal 

remedy ; 8 and 

(e) that the remedy given by the order applied for will be complete. 
Nothing in this section shall be deemed to authorise any High 

Court — 

(/) to make any order binding on the Secretary of State for India in 
Council, on the Governor-General in Council, on the Governor 
of Madras in Council, on the Governor of Bombay in Council, 
or on the Governor of Bengal ; 

(g) to make any order on any other servant of the Crown, as such, 

merely to enforce the satisfaction of a claim upon the Crown ; 
or 

(h) to make any order which is otherwise expressly excluded by any 

law for the time being in force. 

The principles applicable to a writ of mandamus should generally be 
followed in the case of an application for an order under this section. 4 * 

(c) Writs of prohibition, the object of which was to prohibit inferior 
Courts proceeding without jurisdiction. Writs of prohibition have been 
unheard of in modem times. The powers of appeal and revision seem 
now to afford an adequate remedy. 

(d) Writs of quo warranto, which dealt with usurpation of office, 
franchise or liberty. They are obsolete in England 6 * and are unheard of 
and seem to be unnecessary in India. 0 


1 See In the matter of the Excess 
Profits Duty Act (1920), 45 Bom., 
881. 

* The Court cannot interfere when 
there is a discretion which has been 
not unreasonably exercised: Ismail 

Eaji v. Municipal Commissioner of 

Bombay ( 1908), 28 Bom., 258 ; 5 Bom. 
L. R., 1001. For instances of the 

omission to perform statutory duties 

at municipal elections, see In the 
matter of SarafaUy Mamooji (1010), 
84 Bom., 659 ; 12 Bom. L. R., 787 ; In 
the matter of Bomesh Chunder Sen 
(1912), 89 Oalo., 598; 16 C. W. N., 

472 ; In re Surendra Chandra Chose 

(1918), 45 Oalo., 950; Mam Lai Nahar 


( Rat Bahadur) v. Mowdad Bahaman 
(1918), 22 0. W. N., 951. 

* Kesho Prasad Singh v. Board of 
Revenue (1911), 88 Oalo., 558; 15 
0. W. N., 508; Ex parte Oilhert 
(1892), 16 Bom., 398 ; In the matter 
of Mutty Lall Chose (1892), 19 Oalo.» 
192. 

4 In the matter of Provas Chandra 
Boy (1913), 40 Oalo. 588. 

4 Stevens' Blaokstone (16th edn,), 
vol. iii, p. 705. 

4 See, however, In the matter of 
CorkhiZZ (1895), 22 Oalo., 717. Saus, J., 
described that case as an application 
for a writ of quo warranto, but the 
oases to which he refers were dealt 
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(I) Writs of habeas corpus. The objeot of these writs was to effect ffabeat 
the release of persons improperly detained in public or private custody. Corpus* 

Section 491 of the Criminal Procedure Code 1 deals with all cases 
which can occur in the towns of Calcutta) Madras, and Bombay, and 
section 456 of the same Code deals with the detention of European 
British subjects. Certain provisions are made for the oustody of minors 
by the Guardians and Wards Act, 1890. 2 

The power of the High Courts to issue a writ of habeas corpus beyond 
the Presidency towns was abolished by section 82 of Aot X of 1872, the 
repeal of which Act has not revived the power which was taken away 
► by it. 3 

As to the power to issue such writs before the passing of that Act, 
see In the matter of Ameer Khan (1870), 6 Ben. L. R., 892 ; s.c. on 
appeal (1870), ibid. 459. 

The question as to whether such writs now run has been raised in two 
recent cases, but not decided. 4 

As to the issue of a writ of habeas corpus to bring up prisoners to 
give evidence in India in indictments and information before the Court 
of King’s Bench, see 1 Wm. IV. c. 22, s. 6. 

(/) Writs of certiorari , the object of which is to move into the Certiorari 
superior Courts civil and criminal oases pending before inferior Courts. 

The object of writs of certiorari is almost entirely supplied by the 
powers of appeal, revision and transfer both in civil and oriminal cases 
which are given to the High Courts. In matters concerning the Revenue 
the High Courts cannot interfere. 5 

, The High Courts at Calcutta, Bombay, and Madras have the same 
power to issue writs of certiorari as was possessed by the Supreme 
Courts of which they are respectively successors, but as a writ of 
certiorari will not issue where there is another sufficient remedy, such 
writ cannot issue in a case to which section 115 of the Civil Procedure 
Code, 6 section 236 of the Code of Criminal Procedure, 7 or section 107 of 
of the Government of India Act, 1915, 8 is applicable.® 

A High Court can only issue a writ of certiorari or exercise revisional 
jurisdiction in respect of civil and criminal Courts, including Courts 
specially instituted, which are subject to its superintendence. 

It has no power to interfere with the acts of an executive officer in 
the performance -of administrative duties confided to him by the law. 

Whether an act is judicial or not depends on the nature of the powers 
conferred by the legislature, the character of the act sought to be 


with under s. 45 of the Specifio 
Relief Act, 1877. 

1 Act V of 1898. 

8 Act VIII of 1890. 

8 See Act X of 1897, s. 6 (a). 

4 Parmeshwar Ahir v. the Crown > 
8 Pat. L. J., 537: [1918 Pat.], 97; 
Tops v. Emperor (1918), 46 Calc., 
81,52. 

5 Post, pp. 26, 27. 


4 Post , chap. xxiz. 

» Aot V of 1898. 

* Post , p. 27. 

9 Besant v. Advocate- General of 
Madras (1919), 46 1. A., 176; 48 Mad., 
146; 23 C. W. N., 986; s 21 Bom. 
L. R. 867; s.c. in Court below, 
In re Besmt (1916), 89 Mad., 1164 ; 
In re Nataraja Iyer (1912), 86 Mad., 
72. 
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quashed, and the nature and extent of the discretion vested with the 
authority and other similar considerations. 1 

The question as to the power of the High Court to issue writs of 
certiorari came before a Division Bench of the Madras High Court in 
In re Nataraja Iyer (1912), 86 Mad., 72, in which case it was held that 
a High Court had power, at any rate within the limits of its ordinary 
original civil jurisdiction, to issue a writ of certiorari on a Divisional 
officer hearing appeals under the Income Tax Act (II. of 1886). 

The learned Judges differed as to whether the writ would run outside 
such limits. 

The question was considered by the Judicial Committee in Besant v. * 
Advocate-General of Madras. 2 In that case their Lordships say — 3 

“ It would seem that at any rate the three High Courts of Calcutta, 
Madras, and Bombay possessed the power of issuing this writ (see Be 
the Justices of the Supreme Court of Judicature at Bombay (1829), 

1 Knapp, pp. 1, 49, 61, 65 ; and Nundo Lai Bose v. The Corporation for 
the Tmvn of Calcutta , 11 Calc., 275). Whether any of the other Courts 
which are by definition High Courts for the purposes of this Act have 
the power to issue writs of certiorari is another question. 

“ Supposing that this power once existed, has it been taken away by 
the two codes of procedure? No doubt these codes provide for most 
cases a much more convenient remedy. But their Lordships are not 
disposed to think that the provisions of section 435 of the Criminal 
Procedure Code and section 115 of the Civil Procedure Code of 1908 are 
exhaustive. Their Lordships can imagine cases, though rare ones, which 
may not fall under either of these sections. For such cases their Lord- 
ships do not think that the powers of the High Courts which have 
inherited the ordinary or extraordinary jurisdiction of the Supreme 
Court, to issue writs of certiorari , can be said to have been taken away.” 

A writ of certiorari was recognised by section 38 of the Bengal Salt 
Act, 1864, 4 which barred its application to proceedings under that Act. 

(g) Writs in Error, which are, it is submitted, obsolete, full power 
being otherwise given for dealing with any error committed by the 
subordinate Courts. 

“ Section 106 . — ( 2 ) The High Courts have not and may not 
exercise any original jurisdiction in any matter concerning the 
revenue, or concerning any act ordered or done in the 
collection thereof according to the usage and practice of 
the country or the law for the time being in force.” 

This last provision is a reproduction of 21 Geo. III. c. 70, s. 8. See 
In the matter of Audliur Chandra Shaw (1878), 11 B. L. R., 260 ; 


1 In re Besant (1916), 89 Mod., 146; 28 0. W. N., 986; 21 Bom. 
1164 ; s.c. on appeal, Besant v. L. R., 867. 

Advocate-General of Madras (1919), * 46 1. A., at p. 190; 43 Mad., 146, 

46 I. A., 176; 43 Mad., 146; 23 at p. 169; 23 0. W. N., at p. 994 ; 21 
C. W. N., 986; 21 Bom. L. R., 867. Bom. L. R., at p. 878. 

* (1919), 46 I. A., 176 j 43 Mad., * Ben. Act VII of 1864, 
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Collector of Sea Customs v. Chithambaram (1876), 1 Mad., 89 ; Madras 
City Land Revenue Act, 1851 (XII. of 1851), bs. 16, 17. 

“ Section 107 . Each of the High Courts haB superintendence Power* of 
over all Courts for the time being subject to its appellate juris- 3&J2E* 
diction, 1 and may do any of the following things, that is to r5S * t# 
say,— 

(a) call for returns ; 

(b) direct the transfer 2 of any suit or appeal from any 

• such Court to any other Court of equal or superior 

jurisdiction ; 3 

00 niake and issue general rules and prescribe forms for 
regulating the practice and proceedings of such 
Courts ; 

(cl) prescribe forms in which books, entries, and accounts 
shall be kept by the officers of such Courts ; and 

00 settle tables of fees to be allowed to the sheriff, 
attorneys, and all clerks and officers of Courts : 

Provided that such rules, forms, and tables shall not be 
inconsistent with the provisions of any Act for the time being 
in force, and shall require the previous approval, in the case 
of the High Court at Calcutta, of the Governor-General in 
Council, and in other cases of the Local Government.” 4 

An order made by a Collector under section 11 of the Land Acquisition Land 
Act, 1894, is not subject to revision by the High Court, 6 but an order acquisition, 
made by him under section 18 of the Act is subject to revision. 0 

Although the power of superintendence given to the High Courts by 
this section is in the main given for administrative purposes, it is not 
merely administrative, or ministerial, but is also judicial, 7 and a High 


1 See Sheonandan Prasad Singh v. 
King Emperor (1918), 3 Pat. L. J., 
581 ; [1919 Pat.], 1. 

3 This has nothing to do with the 
power of removal to be found in the 
Letters-Patont (post, p. 61); Muni- 
cipal Officer , Aden v. Ismail Hajee 
Allana (1905), 33 I. A., 38 ; 30 Bom., 
246; 10 C. W. N., 185; 8 Bom. 
L. K,, 4. 

8 See Maharajah of Jeypore v. 
Papa/yamma (1900), 23 Mad., 329. 

4 This section is similar to s. 15 of 
the Indian High Courts Act, 1861 
(24, 25 Viot. c. 104). 

5 See Ezra v. Secretary of State 
(1905), 32 I. A., 93; 32 Calc., 605; 


9 C. W. N., 454; 7 Bom. L. R., 422; 
British India Steam Navigation Co. 
v. Secretary of State (1910), 38 Calc., 
230; 15 C. W. N., 87; Krishna Das 
v. Collector of Pabna (1912), 16 C. L. J., 
165 ; Saraswati Pattack v. Land 
Acquisition Deputy Collector of Cham - 
paran (1917), 2 Pat. L. J., 204. 

0 Parames'ivara v. Land Acquisi- 
tion Collector (1918), 42 Mad., 231. 

7 See Baghunath Sahay {Munshi) 
v. Haeari Sahu, [1917 Pat.], 105; 
Bijee Kooer ( Mussamat ) v. Damodur 
Dass ( Rai ) (1873), 5 N. W. P., 55; 
Muhammad Suleman Khanv. Fatima 
(1886), 9 All., 104; Tej Bam v. Ear - 
sukh (1875), 1 All., 101. 
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Court has power thereunder to rectify the mistakes made by subordinate 
Courts. 

The powter of superintendence is independent of the question whether 
an appeal lies in the particular case. 1 

Under this section the High Court can revise an order made by the 
Controller under the Calcutta Bent Act, 1920, post , p. 858. 

Revenue Where the superintendence over a Bevenue Officer in a particular 

Court*. matter is vested in the Board of Bevenue, a High Court has no revisionai 

power. 2 

Where ah appeal lies from the Bevenue Officer to the High Court, 
the High Court can under this section revise his proceedings. 3 *■ 

begulPrwti- The High Court may interfere with proceedings under the Legal 
turners Act. Practitioners Act, 1879 ( XVIH of 1879), if the Judge has grossly abused 
his powers, or has acted in excess of his jurisdiction, or done something 
without jurisdiction. 4 

As to the question whether a Bench of a High Court can deal with 
an order made under seotion 86 of that Act, see In re Kedar Nath (1908), 
31 All., 59. 

In addition to the powers of revision given to it by this section, the 
High Courts have powers of revision in civil cases under section 115 of 
the Code of Civil Procedure (Act V of 1908). 5 

Special powers are also given to them to revise judgments of Small 
CauBe Courts. 0 

Revision. As to writs of certiorari , see ante, pp. 25, 26. Section 107 of the Govern* 

ment of India Act, 1915, gives to the High Court large powers over the 
inferior Courts. 7 The revisionai powers given by section 115 of the 
Procedure Code 8 are limited, but the view taken by the Courts as to 
the cases in which the High Courts should exercise their powers prevents 
any substantial distinction being made between the powers given by the 
two enactments. 

1 Uma Charan Mondol v. Mid- Deo Bahadur (Rajah) v. Taranath 

napur Zemindary Company (1914), Mookerjee (1882), 9 1. A., 174 ; 9 Calc., 

18 0. W. N., 782 ; Sheonandan Prasad 295. 

Singh v. King Emperor (1918), 3 Pat. 4 Janak Kishore [1917 Pat.], 60; 
L. J., 581; [1919 Pat.], 1; In the In re Siddcshwar Boral (1899), 4 
matter of Ahdool Ali ( Syud ) (1875), C. W. N., 86. 

15 B. L. B., 197. 5 Post , chap. xxix. 

8 Umacharan Mondol v. Midnapur 6 See Act XV of 1882, s. 6, post, 

Zemindary Company (1914), 18 C. p. 255, and Act IX of 1887, ss. 25, 28, 
W. N., 782. post, pp. 275, 276. 

9 As to the Chota Nagpur Tenancy 7 Brindaban Chander Choube v. 

Act (Ben. Aot VI of 1908), see Kartik Ooru] Chandra Roy , [1920 Pat.], 56. 

Chandra Ojha v. Oora Chand Mahto Cf. Bhyrub Chunder Chunder v. 
(1918), 40 Calc., 518. As to the Shama Soonderee Debea (1866),. 6 
Sonthal Parganas, see Darbari Pan- W. B., Aot X. B., 68, at p. 69; 
jara v. Bhoti Roy (1914), 41 Calc., Ajonnissa Bibi v. Surja KantAcharji 
915; 18 0. W. N., 575; Sardhari (1869), 2 B. L. B. A. C„ 181; 11 
Sah v. Hukum Chand Sah (1914), 41 W. B. 0. B., 56 ; Bhagwan Ramanuj 
Calc., 876; 18 0. W. N., 662. Cf. Das ( Mohunt ) v. Khettermoni Dassi 
In the matter of Qobind Koomar (1896), 1 0. W. N., 617. 

Chowdry (1867), B. L. B. F. B. B., 714 ; • Act V of 1908, post , chap. xxix. 

7 W. B. 0. B., 520 ; Nilmoni Singh 
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The revision section of the Civil Procedure Code might properly be 
accepted as indicating the extent to which the Court should ordinarily 
interfere in Civil, cases with the findings of such subordinate tribunals as 
are invested with exclusive jurisdiction to try and determine all questions 
of law and fact arising in suits within their exclusive cognizance, and in 
which their decisions are declared by law to be final ; 1 but the law, 
having left the power contained in section 107 unlimited, it is not 
desirable to limit it by any hard-and-fast rule. 2 

» As to the civil cases in which the High Courts interfere in revision, 
see post, chapter xxix. 

In cases in which the High Courts cannot interfere under the re- When will 
visional provisions contained in the Code of Civil Procedure, 3 ordinarily interfcr « 
they only interfere where the Courts below have declined to exercise the 
jurisdiction vested in them, or have exercised a jurisdiction which they 
do not possess j * hut it !has been held that where there is anything in 
the nature of a denial of the right of fair trial a High Court can interfere 
under section 107. 6 

The revisional powers of the High Courts are discretionary, and will Power 
only be exercised when injustice has manifestly been done by a sub- discretionary, 
ordinate Court and when there is no other remedy. 0 

A High Court will not interfere where there has been laches or 
unexplained delay. 7 

In the exercise of its powers of superintendence under this section 
a High Court is not restricted, as it is under the revisional power given 
to it by section 115 of the Civil Procedure Code, 8 to cases where no 
appeal lies ; 9 but it was hejd that where an appeal to the High Court is 
expressly excluded, the Court would not interfere under the provisions 
of the High Courts Act, 1861, corresponding with section 107 of the 
Government of India Act, 1915, except where the lower Court has exer- 
cised a jurisdiction which it did not possess or has declined to exercise a 
jurisdiction which it possessed. 10 

A High Court in British India has power to punish contempts of its Contempt of 
: Court. 

1 Muhammad Suleman Khan v. Haraukh (1875), 1 All., 101. 

Fatima (1886), 9 All. 104, at p. 107. 6 Braja Bhusan Trigunait v. Sris- 

See Abdullah v. Salaru (1895), 18 chandra Tewarl (1918), 4 Pat. L. J., 

All., 4. 20, at p. 28. 

* Bhagwan Ramanuj Das (Mohunt) 6 See Swinhoe v. Hera Lai Svrkar 
v. Khettermoni Dassi ( 1896), 1 C. W. (1894), 2 C. W. N., 727; Madhub 

N,, 617. For a recent case in which Chunder Qiree v. Sham Chand Oiree 

the Court gave effect to what are (1877), 8 Calc., 248 ; In the \matter of 

said to be the.wider powers of s. 15 Miller (1869), 4 B. L. R. A. C., 72, 

of the Indian High Courts Act, 1861, note ; 12 W. R. C. R., 103. 

corresponding with s. 107 of the 7 Badha Mohun Boy v. Baj Chunder 

Government of India Act, 1915, see Shah (1874), 22 W. R. C. R., 522, 

Sardhari Sah v. Hukum Chand Sah 8 Post, chap. xxix. 

(1914), 41 Calc., 876. 9 Abdulla v. Salaru (1895), 18 All., 

8 Post, chap. xxix. 4, at p. 7. 

4 See In the matter of LuWvykant 10 See Karim Sheikh v. Mukhoda 
Bose (1875), 1 Calc., 180; 24 W. R. Soondery Dassee (1875), 15 B. L. R., 

C. R., 440; Pratap Singh (Malik) v. Ill; 23 W. B. 0. R., 268 ; In the 

Khan Mahomed (1909), 36 Calc., 994 ; matter of Lukhykant Bose (1875), 1 

13 0. W. N., 1222; Tej Bam v. Calc., 180; 24 W. R. C. R., 440. 
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own authority to the same extent, and in the same events as such power 
is possessed by King's Bench Division in England ; 1 2 but it has no power 
to punish contempts of inferior Courts, even when they arc subject to 
its superintendence.^ 

Exercise of “ Section 108. — (1) Each High Court may by its own rules 
single Judges 7 provide as it thinks fit for the exercise by one or more Judges, 
orffivjsion or division Courts constituted by two or more Judges, of 
the High Court, of the original and appellate 3 jurisdiction* 
vested in the Court.” 4 * * 

A division Court must consist of at least two Judges, 6 so a single 
Judge in Bengal cannot refer a case to a full bench. 6 

“(2) The Chief Justice of each High Court shall determine 
what Judge in each case is to sit alone, and what Judges of 
the Court, whether with or without the Chief Justice, are to 
constitute the several division Courts.” 

The first paragraph of this section is subject to repeal or alteration 
by the Indian Legislature. 7 

Power for “ Section 109. — (1) The Governor-General in Council may, 

«eneS°in by order, transfer any territory or place from the jurisdiction 
atterhcai °* one *° jurisdiction of any other of the High Courts, and 
limits of^juria- authorise any High Court to exercise all or any portion of its 
High Courts, jurisdiction in any part of British India not included within 
the limits for which the High Court was established, 8 and also 
to exercise any such jurisdiction in respect of any British 9 
subject for the time being within any part of India outside 
British India. 

“(2) The Governor-General in Council shall transmit to 
the Secretary of State an authentic copy of every order made 
under this section. 


1 Surendranath Banerjea v. Chief 
Justice , etc., of Bengal (1883), 10 
I. A., 171 ; 10 Calc., 109. 

2 Emperor v. Balkrishna (1921), 
24 Bom. L. R., 16; Legal Bemem* 
brctocer v. Matilal Chose (1918), 41 
Calc., 173; 17 C. W. N., 1253. 

8 This includes re visional jurisdic- 
tion : Queen v. Nyn Singh (1870), 2 
N. W. P., 117. 

4 Cf. Narayan Vithal Samant v. 

Jankibai (1915), 89 Bom., 604; 17 

Bom. L. R., 655 ; Chaitanna Maitee 

v. Halodhur Maitee (1903), 7 C. 


W. N., 547. 

8 Haghubar Singh v. Jcihu Maldon , 
[1922 Pat.], 88 ; (1922), 1 Pat., 384 ; 
Nabu Mondul v. Cholim Mullik 
(1898), 25 Gale., 896. 

0 Nabu Mondul v. Cholim Mullik 
(1898), 25 Calc., 896. 

7 5, 6 Geo. V. c. 61, s. 181 (8), as 
amended by 9, 10 Geo. V. c. 101, s. 2. 

8 Balcshwafl' Bhagarti v. Bhagi - 
rathi Dass (1908), 35 Gale., 701; 12 
C. W. N., 657. 

• 6, 7 Geo. V. c. 87, Sch. I. 
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“ (8) His Majesty may signify, through the Secretary of 
State in Council, his disallowance of any such order, and such 
disallowence shall make void and annul the order as from the 
day on which the Governor-General notifies that he has 
received intimation of the disallowance, but no act done by 
any High Court before such notification shall be deemed 
invalid by reason only of such disallowance.” 

i The Indian Legislature can remove territory from the jurisdiction of 
a High Court. 1 

“ Section 110. — (1) 2 The Governor-General, each Governor, Exemption 
Lieutenant-Governor, and a minister appointed under the diction*™ 
Government of India Act of 1919, and Chief Commissioner Hlgh CouTt: ' 
and each of the members of the Executive Council of the 
Governor-General or of a Governor or Lieutenant-Governor, 
shall not — 

(a) be subject to the original jurisdiction of any High 
Court by reason of anything counselled, ordered or 
done by any of them in his public capacity only ; 
nor 

(< b ) be liable to be arrested or imprisoned in any suit or 
proceeding in any High Court acting in the exercise 
of its original jurisdiction; nor 

(c) be subject to the original criminal jurisdiction of any 
High Court in respect of any offence not being 
treason or felony. 3 

“(2) The exemption under this section from liability to 
arrest and imprisonment shall extend also to the Chief 
Justices and other Judges of the several High Courts. * 

These provisions were taken from IB Geo. III. c. 6B, ss. 15, 17 , 21 
Geo. III. c. 70, s. 1; and B7 Geo. III. c. 142, s. 11, which have been 
repealed by the Government of India Act, 1915 (5, 6 Geo. Y. c. Cl), 
s. 130. 


1 Queen v. Burali (1878), 5 I. A., 
178 ; 4 Calc., 172 ; 3 C. L. R., 197. 

* 6, 7 Geo. V. c. 87, Sell. I. ; 9, 10 
Geo. Y. c. 101, Sch. I. 

* The expression “ treason ” and 
“ felony ” are not known to the Indian 
criminal law. “ Treason ” would 
apparently include only the offences 
described in sections 121 to 128 of the 
Indian Penal Code (Act XLV of 1860). 
The expression “'felony” originally 


meant those offences which involved 
forfeiture of property “till by long 
use we began to signify by the*term 
of felony the actual crime committed, 
and not the penal consequence” 
(Kerr’s Blackstone, IV., 96). In this 
section the expression might bo taken 
to mean all such crimes as would, if 
they had been committed in England, 
be considered to be felonies. 



Written order 
by Governor- 
General 
general justifi- 
cation for act 
in any Court ix 
India. 


Law to be ad- 
ministered in 
cases of inheri- 
tance and 
succession. 


Contracts. 


82 LAW ADMINISTERED. [oSAr.lt;; 

The provisions of this seotion are liable to repeal or alteration by the 
Governor-General in Legislative Council. 1 . 

*' Section 111. The order in writing of the Governor- 
General in Council for any act shall, in any proceeding, civil 
or criminal, in any High Court acting in the exercise of its 
original jurisdiction, be a full justification of the act, except so 
far as the order, extends to any European British subject ; but 
nothing in this section shall exempt the Governor-General, or, 
any member of his executive council, or any person acting 
under their orders, from any proceedings in respect of any 
such act before any competent Court in England.” 

This provision is taken from- 21 Geo. III. o. 70, ss. 2, 8, 4, which 
have been repealed by the Government of India Act, 1916 (6, 6 Geo. V. 
c. 61), s. 180. It may be repealed or altered by the Indian Legislature. 8 

“ Section 112. The High Courts at Calcutta, Madras, and 
Bombay, in the exercise of their original jurisdiction in suits 
against inhabitants of Calcutta, Madras, or Bombay, as the 
case may be, shall, in matters of inheritance and succession 
to lands, rents, and goods, and in matters of contract and 
dealing between party and party, when both parties are 
subject to the same personal law or custom having the force 
of law, decide according to that personal law or custom, and 
when the parties are subject to different personal laws or 
customs having the force of law, decide according to the law or 
custom to which the defendant is subject.” 

This seotion is liable to repeal or alteration by the Governor-General 
in Legislative Council. 3 

This section contains provisions which are to be found with regard to 
the Supreme Court of Calcutta in 21 Geo. III. c. 70, si 17, with regard 
to the Supreme Court of Madras in 87 Geo. III. c. 142, s. 18, read with 
89, 40 Geo. III. c. 79, s. 6, and with regard to the Supreme Court of 
Bombay in 87 Geo, III. c. 142, s. 13, read with 4 Geo. IV. c. 71, s. 9. 
These enaotments were all repealed by the Government of India Act, 
1916 (6, 6 Geo. V. c. 61), s. 130. 

So far as it goes the Indian Contract Act 4 has superseded the Hindu 5 * * 
and Jiahomedan laws of contracts ; but it may sometimes be necessary 
to refer to those laws as to matters of contract or dealing. For instance, 
the Hindu law of gifts is to some extent still applied to gifts by Hindus ; 

3 6, 6 Geo. V. e. 61, s. 130. Sch. V. 

* 6, 6 Geo. V. o. 61, s. 131 (3), 4 IX of 1872. 

•b amended by 9, 10 Geo. V. o. 101, • MaAkub Chtmder Poramamek V. 

Sch. HI, Itajcoomar Doss (1874), 14 B. L.R., 

» 6, 6 Geo. V. c. 61, s. 131 (8), 76; 22W. R.C. it., 370. "■ 
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aadj|be law of damdupat , by which no greater arrear of interest can be 
recovered at any one time than what will amount to the principal sum, 
is applied in some cases. 1 

The Mahomedan law of gifts is also applied, and except in the Madras 

Presidency the Mahomedan law of pre-emption is applied. In the 
Punjab and Oudh the Legislature has dealt with the law of pre-emption. 

u Section 118. His Majesty may, if he sees fit, by Letters* Power to 
Patent, establish a High Court of judicature in any territory 
, in British India, whether or not included within the limits of ® onrto * 
the local jurisdiction of another High Court, and confer on 
any High Court so established any such jurisdiction, powers 
and authority as are vested in or may be conferred on any 
High Court existing at the commencement of this Act ; and, 
where a High Court is so established in any area included 
within the limits of the local jurisdiction of another High 
Court, His Majesty may, by Letters-Patent, alter those limits, 
and make such incidental, consequential, and supplemental 
provisions as may appear to be necessary by reason of the 
alteration.” 2 

By virtue of this power High Courts have been established at Patna, 3 
Lahore, 4 and Rangoon. 6 

“Section 114. — (1) His Majesty may, by warrant under Apj»intm*nt^ 
his Boyal Sign Manual, appoint an Advocate-General for each Advocate?* ° 
of the Presidencies of Bengal, Madras, and Bombay. Uener * 1 ‘ 

“ (2) The Advocate-General for each of these Presidencies 
may take on behalf of -His Majesty such proceedings as may 
be taken by His Majesty’s Attorney-General in England.” 

As to the power of the Advocate-General to exhibit informations in 
civil matters, see Secretary of State v. Bombay Landing and Shipping 
Company (1868), 6 Bom. H. C. 0. C. J., 28, at pp. 41, 42. 

This provision as to the power of an Advocate-General may be re- 
pealed or altered by the Indian Legislature. 0 

1 See Trevelyan’s “ Hindu Law ” 4 Poet, chap. vi. 

(2nd edn.), pp. 8, 9. 5 Poet, chap. vii. 

* This power was first given by the 8 Government of India Act, 1915 

Indian High Courts Act, 1911 (1, 2 (5, 6 Geo. V. c. 61), s, 181(8), Sch.V, 

Geo. Y. c. 18, s. 2), ante, p. 19. as amended by 9, 10 Geo. V. c. 101, 

* Post, chap. v. Sch. II. 
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CHAPTER III. 


Letters-Patent op the High Courts at Calcutta, 1 
Madras, and Bombay. 

Leiters-Patent In pursuance of the authority given by section 1 of the Indian 
of t 862 . High Courts Act, 1861, 2 Letters-Patent were issued in 1862 
establishing High Courts at Fort William in Bengal, 3 Madras, 
and Bombay. 

Letters-Patent These Letters-Patent were revoked by new Letters-Patent 
of 1866 . issued to those Courts in 1865. 

The Letters-Patent issued to the above High Courts were 
in similar terms. Where there is any difference of phraseology 
between those granted to the High Courts of Madras and 
Bombay and those granted to the High Court of Bengal, the 
differences are hereinafter noted. 

The Letters-Patent granted in 1865 to the High Court of 
Bengal, after reciting, amongst other things, the Indian High 
Courts Acts, 1861 4 and 1865, 5 and after revoking the Letters- 
Patent of 1862, proceeded as follows : — 

“ Clause 2. And We do by these presents grant, direct, and 
ordain that, notwithstanding the revocation of the said Letters- 
Patent of the [fourteenth of May] 6 one thousand eight hundred 
and sixty-two, the High Court of Judicature, called the High 
Court of J udicature at [Fort William in Bengal] 7 shall be and 
continue, as from the time of the original erection and 
establishment thereof, the High Court of Judicature [at Fort 
William in Bengal] 8 for the [Bengal Division of the Presidency 
of Fort William] aforesaid, and that the said Court shall be 

1 6, 6 Geo. V. o. 61, b. 101 (6). of June.” 

* 34, 28 Viot. o. 104, ante, p. 19. * For Madras : " Madras.” For 

* Now called the High Court at Bombay: "Bombay.” 

Oaloutta: 5, 6 Geo. V. o. 61, s. 101 (6). 'For Madras: "Presidency of 

4 Ante, p. 19. Madras.” For Bombay j "Presidency 

* Ante, p. 19. of Bombay.” 

' For Madras and Bombay ; " 26th 
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and continue a Court of Record, . . .» and that all rules and 
orders in force in the said High Court immediately before the 
date of the publication of these Letters-Patent shall continue 
in force, except so far as the same are altered hereby, until the 
same are altered by competent authority.” 

The High Court of Bombay has not and iB deemed never to have had Sindh, 
jurisdiction over the Province of Sindh. 1 2 

^ The establishment of a High Court at Patna gave to that Court juris* 
diction over a portion of the territory which had theretofore been subject 
to the jurisdiction of the Bengal High Court. 

The Bengal Division of the Presidency of Fort William now con- Bengal 
sists 3 of — division. 

!• The Chittagong Division, comprising the districts of Chittagong, 
the Chittagong Hill-tracts, Noakhali, and Tippera. 

2. The Dacca Division, comprising the districts of Bakarganj, Dacoa, 

Faridpur, and Mymensingh. 

8. The Bajshahi Division, comprising the districts of Bogra, Dinajpur, 

Jalpaiguri, Malda, Pabna, Bajshahi, and Rangpur. 

4. The Burdwan Division, comprising the districts of Bankura, 

Birbhum, Hooghly, Howrah, and Midnapur. 

5. The Presidency Division, comprising the town of Calcutta and the 
districts of Jessore, Khulna, Murshidabad, Nadia, and the 24 Parganas. 

6. The District of Darjeeling. 

7. The Assam Valley Districts Division; comprising the districts of 
Darrang, Garo Hills, Goalpara, Kamrup, Lakhimpur, Nowgong, and 
Sibsagar ; and the Surma Valley and Hill Districts Division, comprising 
the districts of Cachar, Khasi and Jaintia Hills, Lushai Hills, Naga 
Hills, and Sylhet. 

Clause 5 provides for the making of declarations by the Judges. Declarations. 

Clause 6 provides for the use of a seal and for the custody of such seal. Seal. 

“ Clause 7. And We do hereby further grant, ordain, and Wnt»> «<*•, to 
appoint all writs, summonses, precepts, rules, orders, and 0 f the Crown 
other mandatory process to be used, issued or awarded by the and under Beal * 
said High Court of Judicature at [Fort William in Bengal], 4 
shall run and be in the name or style of Us, or of Our lineal 
successors, and shall be sealed with the seal of the said High 
Court. 

“ Clause 8 . And We do hereby authorise and empower the Appointments. 
Chief Justice of the said High Court of J udicature at [Fort 
William in Bengal] 4 from time to time, as occasion may 
require, and subject to any rules and restrictions which may 


1 As to then p ending proceedings. 1912 ; Act VII of 1912. As to Dar- 

1 Act V of 1872, s. 1. jeeling, see Act XIX of 1867 , s. 2. 

* Proclamation of the Governor- * For Madras ; “ Madras.” For 

General in Council of March 22nd, Bombay: “Bombay.” 
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. be prescribed by the [Governor-General in Council] 1 to 
appoint so many and such clerks and other ministerial officers 
as shall be found necessary for the administration of justice, 
and the due execution of all the powers and authorities granted 
and committed to the said High Court by these Our Letters* 
Patent . . . 2 * and it is Our further will and pleasure, and We 
do hereby, for Us, Our heirs and successors, give, grant,, 
direct, and appoint that all and every the officers and clerks to 
be appointed as aforesaid shall have and receive respectively'' 
such reasonable salaries as the Chief justice shall, from time 
to time, appoint for each office and place respectively; and aB 
the [Governor-General in Council] 8 shall approve of : Provided 
always, and it is Our will and pleasure that all and every the 
officers and clerks to be appointed as aforesaid shall be resident 
within the limits of the jurisdiction of the said Court so long 
as they Bhall hold their respective offices ; but this proviso 
shall not interfere with or prejudice the right of any officer or 
clerk to avail himself of leave of absence under any rules 
prescribed by the [Governor-General in Council], 4 * and to 
absent himself from the said limits during the term of such 
leave, in accordance with the Baid rules. 6 

Admission of Advocates, Vakils, and Attorneys. 

“ Clause 9. And We do hereby authorise and empower the 
said High Court of Judicature at [Fort William in Bengal] 6 to 
approve, admit, and enrol such and so many Advocates, Vakils, 
and Attorneys as to the said High Court shall seem meet ; and 
such Advocates, Vakils, and Attorneys shall be and are hereby 
authorised to appear for the suitors of the said Court, and to 
plead or to act, or to plead and act, for the said suitors, 
according aB the said High Court may, by its rules and 
directions, determine, and subject to such rules and directions. 

“ Clause 10. And We do hereby ordain that the said High 
Court of Judicature at [Fort William in Bengal] 7 shall have 
power to make rules for the qualification and admission of 

1 For Madras and Bombay : “ Governor in Counoil.” 

" Governor in Council." * See pane. 9, 10 of Despatch of 

* See Amending Letters-Patent, Secretary of State aooompanying 

1919, cl. 1 (a). first Letters-Patent. 

* For Madras and Bombay: * For Madras: *• Madras." For 

“ Governor in Connell, subject to the Bombay : “ Bombay.” 

control of the Governor-General in * For Madras ; “ Madras.” For 
Oounofi.” “ Bombay.?’ 

* For Madras and Bombay : 



CIVIL JURISDICTION. 


87 



pwpw persons to be Advocates, Vakils, or Attorneys-at-law ; 
andshall be empowered to remove or to suspend from practioe, 
on reasonable cause, 1 the said Advocates, Vakils, or Attorneys- 
at-law ; and no person whatsoever, 2 but such Advocates, Vakils, 
or Attorneys, shall be allowed to act 3 or to plead for, or on 
behalf of, any suitor in the said High Court, except that any 
suitor shall be allowed to appear, plead, or act on his own 
v behalf, or on behalf of a co-suitor.’’ 

The High Court is not precluded from removing or suspending an 
advocate by the fact that he is a member of the English Bar. 4 

Where the High Court has made an order of dismissal an appeal lies 
by way of petition to His Majesty for leave to appeal and not otherwise. 6 

As to the powers of the Courts to deal with practitioners in the sub- 
ordinate Courts, see the Legal Practitioners Act, 1870 (XVIII of 1879), 
post, chapter xxxix. 

Civil Jurisdiction of the High Court . 

“ Clause 11. And We do hereby ordain that the said High Local limits of 
Court of Judicature at [Fort William in Bengal] 3 shall have ongi * 
and exercise ordinary 7 original civil jurisdiction within such i nr “ diotion * 
local limits as may, from time to time, be declared and pre- 
scribed by any law made by competent legislative authority 
for India, and until some local -limits shall be so declared 
and prescribed, within the limits declared and prescribed by 
the proclamation fixing the limits of Calcutta issued by the 
Governor-General in Council on September 10th, 1794, and 
the ordinary original civil jurisdiction of the High Court 
shall not extend beyond the limits for the time being declared 
and prescribed as the local limits of such jurisdiction.” 

The limits of the ordinary original oivil jurisdiction of the High 
Court at Calcutta have been prescribed by Act XV of 1910. 

In the Bombay and Madras Letters-Patent the limits of 

1 See In re Sarbadhicary (1906), 84 278 ; 9 Bom. L. R., 9. 

L A., 41; 29 AIL, 95; 11 C. W. N., * G.S. D. v. Government of Bombay 

278 ; 9 Bom. L. R., 9. In re Jivanlal (1907), 82 Bom., 106 ; 10 Bom. L. R., 

Varajray Desai (1919), 44 Bom., 418. 21. 

* Not even a " recognised agent : ” ‘For Madras: “Madras.” For 
Prannath Chowdhry v. Ganendro , Bombay: “Bombay." 

Mohm Tagore (1865), 8 W. R. C. R., 1 This expression “ embraces all 

108 , such , jurisdiction as is exeroised in 

* This includes giving instructions the ordinary course of law and with- 

to counsel in references from a Small out any speoial step being neoessary 
Cause Court: Moran v. Dewan Ali to assume it ” : Namvahoo v. Turner 
Sarong (1872), 8 B. L. R., 418. (1889), 16 I. A., 156, at p. 162; 18 

* In re Sarbadhicary (1906), 84 Bom., 620, at p. 688. 

I. A., 41; 29 All., 95; 11 0. W. N., 
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the local jurisdiction of the respective High Courts at the 
date of the publication of the Letters-Patent were fixed until 
others might be prescribed. 

Clause 11 of the Madras Letters-Patent of 1865 provides 
for the ordinary original civil jurisdiction to be exercised 
within the limits of the, local jurisdiction of the High Court 
of Madras at the date of the publication of the Letters-Patent 
of 1865, i.e. under the Letters-Patent of 1862. , 

The 11th clause of the Madras Letters-Patent of 1862 
declares the local limits of the Court in its original juris- 
diction until altered by the Governor in Council to be the 
limits “ of the present jurisdiction of the Supreme Court.” 

There are similar provisions under clause 11 of the 
Letters-Patent granted to the High Court of Bombay in 
1862 and 1865. 

The ordinary original civil jurisdiction of these three 
High Courts extends within the limits of the towns of Cal- 
cutta, Madras, and Bombay respectively, but the Governor of 
Bengal in Council, the Governor of Madras in Council, and 
the Governor of Bombay in Council may, with the approval 
of the Secretary of State in Council, and by notification, 
extend the limits of the towns of Calcutta, Madras, and 
Bombay respectively; and any Act of Parliament, Letters- 
Patent, charter, law or usage conferring jurisdiction, power 
or authority within the limits of these towns respectively 
shall have effect within the limits as so extended. 1 

A High Court cannot in its original jurisdiction issue a warrant for 
the execution of a decree to be executed outside the limits of such 
original jurisdiction. 2 A process for contempt of Court stands upon a 
different footing, 3 as it is not issued in exercise of the Court’s civil juris- 
diction. 4 

“Clause 12. And We do further ordain that the said 
High Court of Judicature at [Fort William in Bengal] 5 in 
the exercise of its ordinary original civil jurisdiction shall 
be empowered to receive, try, and determine suits of every 


1 5, 6 Geo. V. 0 . 61, s. 62. 

* Ramnad, Rajah of v. Seetharam 

Chatty (1902), 26 Mad., 120 ; Sagore 

Dutt v. Ram Chunder Mitter (1862), 

1 Hyde, 186; Monomotho Nath Dey 
v. Creender Chunder Chose (1876), 24 
W. R. 0. R. 866. 


* Earivallabhdas Kalliandas v. 
Utamchand Manikchand (1870), 7 
Bom. H. C., 172. 

4 Navivahoo v. Narotamdas Candas 
(1882), 7 Bom., 6. 

6 For Madras: “Madras.” For 
Bombay : “ Bombay.” 
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description, 1 if, in the case of suits for land 2 * or other 
immovable property, such land or property shall be situated, 
or, in all other cases, if the cause of action 8 * shall have 
arisen, either wholly, or, in case the leave of the Court nhall 
have been firs * t 4 obtained, in part, within the local limits of 
the ordinary original civil jurisdiction of the said High Court, 
or if the defendant 8 at the time of the commencement of 
the suit shall dwell, or carry on business, or personally work 
for gain within such limits : except that the said High Court 
shall not have such original jurisdiction in cases falling within 
the jurisdiction of the Small Cause Court at [Calcutta] 6 in 
which the debt or damage, or value of the property sued for, 
does not exceed one hundred rupees.” 

Thus the High Court has jurisdiction — 

(1) Where the suit is for land or other immovable property situate 

within the limits of the towns of Calcutta, Madras, and Bombay 
respectively ; 

(2) Where the suit is for land or other immovable property situate 

partly within and partly without such jurisdiction and leave 7 of 
the Court shall have been first obtained. 8 

(3) In other suits — 

(a) Where the whole cause of action has arisen \trithin such 
limits, or 

(&) where part 0 of the cause of action has arisen within such 
limits, and the Court has before the institution of the suit 
given leave to institute the suit, or 10 


1 For which no special tribunal 
has been provided ; see Peshotam 
Hormasji Dastoor v. Meherbai (1888), 
13 Bom., 302. 

* See j post, pp. 40-44. 

* Post, pp. 44, 45. 

4 Post, p. 44. 

6 This means all the defendants, 
if there are more than one : Ismail 
(Hadjee) v. Mahomed (Hadjee) (1874), 
13 B. B. R., 91 ; 21 W. R. C. R., 303. 
Of. Parshotam v. Pema Harji (1895), 
21 Bom., 121. 

* For Madras: “Madras.” For 
Bombay : “ Bombay.” 

7 As to the case where the de- 
fendant is seeking the assistance of 

the Court with regard to land outside 
of the limits of the jurisdiction, see 
post, pp. 40-43. 

4 Qanoda Sundari Chaudhurani v. 

Nalini Ranjan Raha (1908), 36 Calc., 
28, at p. 40; 12 C. W. N„ 1065, at 


pp. 1072, 1073 ; Balaram Bhaskarji 
v. Ramchandra Bhaskarji (1898), 22 
Bom., 922, at p. 925 ; Prasannamayi 
Dasi v. Kadambini Dasi (1868), 3 
B. Ij. R. O. C., 85 ; Jagadamba Dasi 
( S.M .) v. Padmamani Dasi ( S.M .) 
(1871), 6 B. L. R. 686 ; Seshagiri Ran 
v. Rama Ran (1896), 19 Mad., 448. 
See, however, Krishna Kishore Dc v. 
Amarnath Khettry (1920), 24 C. W. N., 
633 ; 47 Calc., 770. See post , p. 47, 
note 3. 

• In Kcssowjee Damodar Jairam v. 
Luckmidas Ladha (1889), 13 Bom., 
404, the Court considered that “ part” 
mean t material part. Although the 
Court would generally grant leave only 
if the part within the jurisdiction was 
a material part, it is submitted that 
the word “ material ” cannot be added 
to the section. 

10 Srinivasa Moorthy v. Venkata 
Varada Ayyangar (1906), 29 Mad., 239. 
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(o) where the defendant 1 * at the. time of the institution of the suit 
dwells, or carries on business, or personally works for gain 
within sUbh limits. 

A jurisdiction against one defendant does not give jurisdiction over 
another defendant. 3 

As to the application of this clause to counterclaims, see Vithdldas 
Gulabdas v. Hyderabad Spinning and Weaving Co. (1922), 47 Bom., 182. 

The terms of this clause permit suits against non-resident foreigners. 8 

Where the -suit is for land wholly outside the limit s of the original 
jurisdiction of the Court, the Court has no jurisdiction even although the 
land may be in the hands of the Beceiver of the Court. 4 * 

The fact that one of the mortgagors has no interest in such of the 
mortgaged properties as were within the jurisdiction does not exclude 
the jurisdiction, 6 but a sub-mortgagee cannot by suing on both mortgages 
give to the Court a jurisdiction which it would not otherwise possess. 6 

" A suit for land ” means a suit for the purpose of acquiring title to, 
or control over, land. 7 

The Madras High dourt goes so far as to say that it “ is inclined to 
hold that a suit which prays for any relief with reference to any specific 
immovable property is a suit for land.” 8 The same Court held that “a, 
suit for land " includes any suit in which a decree is asked for operating 
directly upon the land, and therefore includes any suit brought to enforce 
a security upon land. 9 

11 A suit exclusively in personam where the person against whom the 
relief is sought is within and subject to the jurisdiction, though the relief 
sought is in respect of acts done on land situated beyond the local limits 
of the original jurisdiction is not “ a suit for land.” 10 

The Bombay High Court claimed jurisdiction in all cases where it can 
act in personam in the same way as English Courts exercised jurisdiction 
with regard to lands in the colonies. This claim would apparently limi t 
the expression 44 suit for land ” to a suit for the delivery of land to the 
plaintiff. 11 They accordingly exercised jurisdiction in a suit for specific 


1 he. all the defendants; ante , 
p. 89, note 5. 

* Bengal and North Western Bail- 
way Company v. Sadaram Bhairo - 
dan (1922), 49 Calc., 895. 

6 Bavah Meah Saib v. Khajee 
Meah Saib (1869), 4 Mad. H. 0., 218. 

4 Denonath Sreem&ney v. Hogg 
(1868), i Hyde, 141. 

* Matigara Coal Company v. 
Shragers (1911), 88 Calc., 824. 

* Krishna Kishore De v. Amarnath 
Khettry (1920), 47 Calc., 770 ; 24 
C.W.N.,688. 

7 Delhi and London Bank v. 

Wordie (1876), 1 Calo., 249, at p. 268; 

Kellie v. Fraser (1877), 2 Calc., 446, 

at p. 468; Land Mortgage Bank v. 

Sudurudeen Ahmed (1892), 19 Calc., 
868, at p. 867, followed In Nagendra 


Nath Chowdhuri v. EraUgool Com- 
pany (1922), 49 Calo., 670; 27 0. 
W. N., 65. Of. Act V of 1908 (Civil 
Procedure), s. 16, paras, (a) to (e). 

• Sundara Bai Sahiba v. Tvrumal 
Bao Sahib (1909), 38 Mad., 181, at 
p. 182. That was a suit to enforce a 
right of maintenance against specific 
land. 

• Nakim Lakshimikantham v. 
Krishnasawmy Muddliar (1908), 27 
Mad., 157. 

10 Bajmohun Bose v. East India 
Railway Company (1872), 10 B. L. B., 
241, at p. 249. 

11 See Venkoba Balshet Kasar v. 
Bambhaji (1872), 9 Bom. H. 0., 12 ; 
Vaghcji v. Camaji (1904), 29 Bom., 
249; 6 Bom. L, B,, 958. 
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of an agreement to mortgage land, 1 in a suit for sale on a 
mortgage, 2 And in a suit for foreclosure, 3 although the land in dispute 
was outside the local limits of the original jurisdiction of the Court. 

A late decision of the same Court has treated a suit for a declaration 
of title as a suit for land. 4 * * 

In Sundara Bad Sahiba v. Tirumal Rao Sahib 5 the Madras High 
Court pointed out that the authority of the above Bombay decision, which 
claimed jurisdiction in all cases in which they could act in personam, was 
# considerably shaken, if not overruled, by the late decision in Vaghoji v, 
Camaji.* 

The English Courts of Equity only assumed jurisdiction in relation to 
land abroad, when as between the litigants and their predecessors some 
privity or relation was established on the ground of contraot, trust or 
fraud. 7 


• It must be remembered that the jurisdiction of the Indian High Courts 
is limited by the terms of their Letters-Patent. 

In the case of the following suits, it has been held that the High 
Court has no original jurisdiction, if the whole of the land in suit be 
situate outside the local limits of its jurisdiction : — 

(а) A suit for possession of immovable property. 8 Possession 

(б) A suit on a mortgage. 0 

(c) A suit for the rents and profits of land, when the plaintiff is seeking Bento and 
to obtain possession. 10 prolita. 


A mere suit for rent is not a “ suit for land.** 11 

(d) A suit for damages for trespass to immovable property, where the Trespass, 
substantial question is the right to the land. 12 

It is submitted that where the suit does not contemplate or necessitate 
any declaration or decision with regard to the ownership of the land, the 
suit is not a suit for land. 


1 Eolkar v. Ashbumcr (1890), 14 
Bom., 353. 

* Cf. Yenkoba Balshct Kasar v. 
Rambhaji (1872), 9 Bom. H. C., 12. 
See Holkar v. Ashbumer (1890), 14 
Bom., 353, at p. 359. 

* Sorabji v. Rattonji (1898), 22 
Bom., 701. 

4 Vaghoji v. Camaji (1904), 29 
Bom., 249 ; 6 Bom. L. B., 958. 

4 (1919), 83 Mad., 181, at p. 182. 

* (1904), 29 Bom., 249; 6 Bom. 
L. B., 958. See Zulekhabai v. Ebra- 
hvm Eaji Vyedina (1912), 37 Bom., 
494, at p. 503 ; 14 Bom. L. B„ 846, at 
pp. 851, 852. 

7 Vaghoji v. Camaji (1904), 29 
Bom., 249 ; 6 Bom. L. B., 958. Cf. 
Jumna Das $ v. Ear char an Doss 
(1911), 88 Calc., 405 ; 16 C. W. N., 4. 

8 Sara Lall Banerjee v. Nitambim 


Debi (1901), 29 Calc., 815. 

* Earendra Lai Roy Ghovodhuri v. 
Eari Dasi Debi (1914), 41 1. A., 110 ; 
41 Calc., 972 ; 18 C. W. N., 817 ; 16 
Bom. L. B., 400. In that case an 
attempt was made to give jurisdiction 
by including non-existing property 
which was described as being in 
Calcutta. 

10 Ebrahvm Ismail Timolv . Frovas 
Chunder Mittcr (1908), 86 Calc., 59. 

11 See JPi/nk v. Buldeo Doss (1899), 
26 Calc., 715 ; 8 0. W. N., 524 ; Runga 
Lai Lohea v. Wilson (1898), 2 C. W. N., 
718. 

12 Suda mdih Coal Company v. Em- 
pire Coal Company (1915), 42 Calc*, 
942 ; Lodna Colliery v. Bipin Bihari 
Bose (1912), 39 Calc., 739 ; Srinivasa 
Aiyangar v. Kannappa ChetU (1915), 
30 Mad. L. J. t 120. 
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(*) A suit for a declaration of title to land, 1 or to an interest therein, 8 
or for a declaration as to boundaries of land. 3 

(/) A suit for the possession of title deeds, where the substantial 
question is the title of the plaintiff. 4 

(g) A suit for the partition of property, the whole of the immovable 

portion of whioh is outside the jurisdiction. 6 

The Court may, but is not obliged to, decree partition of the property 
situated within the jurisdiction, while declining jurisdiction as to property 
outside the jurisdiction. 6 Where a portion of the land is within the jurist 
diotion, although a portion is outside such jurisdiction, and leave has 
been obtained, a partition suit oan be brought. 7 * 

(h) A suit for foreclosure, 8 or sale, 0 

A different view has been taken in Bombay. 10 

(i) A suit for specific performance of an agreement to exeoute a 

mortgage. 11 A different view has been taken in Bombay. 13 

A purchaser’s suit for speciflo performance of an agreement to sell 
would be upon the same footing. 

As to a vendor’s suit, see post, p. 43. 

O') A suit for maintenance charged only on specific land outside the 
jurisdiction. 13 


1 Vaghoji Kuverji v. Camaji Bo - 
manji (1904), 29 Bom., 249 ; 6 Bom. 
L. R„ 968. 

* Kanti Chunder Pal Chowdhry v. 
Kissory Mohun Bay (1887), 19 Calc., 
361, note. 

8 East Indian Railway Company 
v. Bengal Coal Company (1875), 1 
Calc., 95. 

4 Zulekabai v. , Ebraliim Uaji 
Vyedma (1912), 87 Bom., 494; 14 
Bom. L. R., 846. 

* Seshagiri Ban v. Rama Ban 
(1896), 19 Mad., 448 ; Jairam Narayan 
Baje v. Atmaram Narayan Baje (1880), 
4 Bom., 482. Cf. Bamchandra Dada 
Naik v. Dada Mahadev Naik (1861), 
1 Bom. H. 0., App. LXXVI. 

8 Abdul Karim Sahib v. Badrudeen 
Sahib (1904), 28 Mad., 216 ; Balaram 
v. Bamchandra (1898), 22 Bom., 922 ; 
Punchanun Mullick v. Shib Chunder 
MulUck (1887), 14 Oalo., 885. 

* Prasannamayi Dasi v. Kadambini 
Dost (1868), 8 B. L. R. 0. C., 85; 
Jagadamba Dasi (S. Jtf.) v. Padma- 
****** Dasi (S. M) (3871), 6 B. L. R„ 
686. As to the grant of leave when 
a portion of the property is outside 
British India, see Oovindlal Bansilal 
v. Bansilal Motilal (1921), 46 Bom., 


249; 23 Bom. L. It., 1049. 

8 Blaquiere v. Bamdhone Doss 
(1865), Bourke O. C., 319; Bibee 
Jaun v. Mahomed Hadee (1866), 1 
Ind. Jur. N. S., 40. 

8 Nalum Lakshimi Kantham v. 
Krishnasawmy Mudaliar (1903), 27 
Mad., 157. Cf. In the matter of 
Leslie (1872), 9 B. L. R., 171. 

10 Sorabji v. Battonji (1898), 22 
Bom., 701; Holkar v. Ashburner 
(1890), 14 Bom., 358. Cf. Yenkoba 
Balshet Kasar v. Bambhaji (1872), 
9 Bom. H. C., 12. 

11 Srcenath Boy v. Cally Doss Chose 
(1879), 5 Oalo., 82, followed in Batan- 
chand Dharamchand v. Gobind Lai 
Dutt (1921), 48 Calc., 882. In an 
earlier case a different view seems to 
have been taken : Bamdhone Shaw v. 
Nobumoney Dossee (1865), Bourke, 
O. C., 218. See Land Mortgage Bank 
v. Sudurudeen Ahmed (1892), 19 Calc., 
358, at p. 366. 

18 Holkar v. Ashburner (1890), 14 
Bom., 858. 

11 Sundara Bai Sahiba v. Tirumal 
Boo Sahib (1909), 38 Mad., 181. See 
Radha Bibee v. Mucksoodun Doss 
(1874), 21 W.R.C. R.,204. 
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(i h j A suit to carry out a trust with regard to land. 1 
In the following oases it has been held that the Court has jurisdiction, 
although the whole of the land is outside the local limits of the juris- 
diction : — 

(a) A suit to restrain a nuisance ; 2 Nuisance. 

(b) a suit for the taking of the accounts of a partnership carried on to Partnership. 

work a tea estate; 3 

(c) a suit to declare a trust upon land. 4 5 Trait. 

m This is a doubtful decision, but it is in accordance with some of the 

Bombay decisions, 6 7 and was distinguished in Delhi Bank v. Wordie (1876), 

1 Calc. 249, at p. 265. It is submitted that it is a suit to acquire oontrol 
over land, and therefore a suit “for land.” 

(d) a suit for redemption of a mortgage ; 0 Redemption. 

( e ) a suit for a money decree for money due on a mortgage ; 7 Money. 

(/) a vendor's suit for specific performance of an agreement to sell 

land. 8 * 


As to a purchaser's suit, see ante , p. 42. 

(y) a suit alleging breaches of trust and claiming to be a trustee and 
for other relief — the trust property being land ; 0 
a suit to recover title deeds, 10 * * but if the title of the plaintiff is Title deedi. 
the substantial point to be decided in the suit, the Court has no 
jurisdiction; 1 ! 

a suit for administration ; 13 * Admmirtw- 

an application to have an award, which is related to property Awj V^ 
outside the jurisdiction, filed, the award having been made 
within the jurisdiction. 13 


(h) 


(J) 


1 Delhi Bank v. Wordie (1876), 1 
Calc., 249. 

2 Bajmohun Bose v. East India 
Baihoay Company (1872), 10 B. L. R., 
241. 

• Kellie v. Fraser (1877), 2 Calc., 
445. 

4 Bagram v. Moses (1862), 1 Hyde, 
284. 

5 Ante , p. 40. 

• Lallmoney Dassi v. Jodoo Nauth 
Shaw (1862), 1 Ind. Jur. N. S., 319. 
See Kanin Chunder Pal Chaudhry v. 
Kissory Mohun Boy (1887), 19 Calc., 
361, note. 

7 See Sreenath Boy v. Cally Doss 
Chose (1899), 5 Oalo., 82; Kanti 
Chunder Pal Chaudhry v. Kissory 

Mohtm Boy (1887), 19 Calc., 861. 

• Land Mortgage Bank v. Suduru - 

deen Ahmed (1892), 19 Calc., 858, 

followed in Nagendra Nath Chowd- 

huri v. EraUgool Company (1922), 49 

Calc., 670 ; 27 C. W. N., 65. 


• Juggodumba Dossee v. Puddo - 
money Dossee (1875), 15 B. L. R., 318. 

10 Juggemauth Doss\ v. Brijnatli 
Doss (1878), 4 Calc., 322 ; 8 C. L. R., 


375. 

11 Zulekdbai v. Ebrahim Haji Vye- 
dina (1912), 87 Bom., 494 ; 14 Bom. 


R„ 846. 

12 Nistarini Dassi v. Nundo Lai 
ose (1902), 30 Calc., 869 ; 7 C. W. N., 
i3, upheld on appeal : Benode Bchari 
ose v. Nistarini Dassi ( Srimati ), 
905), 32 I. A., 193; 83 Calc., 180; 
C. W. N., 961 ; 7 Bom. L. R., 887 ; 
rinivasa Moorthyv. Venkata Varada 
yyangar (1906), 29 Mad., 289, up- 
eld in appeal (1911), 38 I. A., 129 ; 
iMad., 257; 15 C. W. N., 741; 13 
iom. L. R., 520; Abdul Hussain v. 


m .... /.AAlV 


23 Bom. B. B., 1326. 

is Seahayya Chettiar v. Chenyaya 
ChetUar (1900), 24 Mad., 81. 



44 


* CAUSE Or AOnON.’ 1 * 


[ohap. m« 


Claim by 
defendant. 


Meaning of 
M cause of 
action." 


The words in the clause restricting 11 suits for land ” to oases where 
the land is situate within the limits of the ordinary original civil juris- 
diction are not applicable to a case where a defendant is the person 
seeking the exercise of the Court’s jurisdiction. 1 

The expression “ cause oi action ” in the 12th clause of the Letters- 
, Patent means the whole collection of essential facts which create the 
right to sue. 3 It would ordinarily include all the facts which have to be 
stated in the plaint, and would be coincident with the expression “ facts 
in issue,” which are to be found in the Indian Evidence Act. 3 

If any one of such essential facts has taken place within the juris- v 
diction, the Court oan give leave to sue. 

“ The cause of action has no relation whatever to the defence which 
may be set up by the defendant, nor does it depend upon the character 
of the relief prayed for by the plaintiff. It refers entirely to the grounds 
set forth in the plaint as the cause of action, or, in other words, to the 
media upon which the plaintiff asks the Court to arrive at a conclusion 
in his favour.” 4 * 

Generally speaking, “ cause of action” includes the right and the 
infraction of the right. In the case of a contract it would mean and 
include the place where the contract was made, the place or places in 
which it was to be fulfilled by either side, 6 and, what is generally but not 
always equivalent, the place where the breach took place. 6 

With leave under Clause 12, the High Court can exercise jurisdiction, 
if any one of these places be within its jurisdiction, 7 but without such 
leave cannot do so unless they are all so situate. 8 This includes oases 
where a third party is added under the Bombay High Court Rules. 0 

A subsequent promise to pay, 10 or an antecedent undertaking not to 


1 Emory Mohun Roy v.Kali Chum 
Ghose (1897), 24 Calo., 190 ; 1 C. W. 
N., 106. 

* Kellie v. Fraser (1877), 2 Calc., 
445, at p. 452 ; Musa Yakub v. 
Manilal (1904), 29 Bom., 868; 7 Bom. 
L. R., 20 ; De Souza v. Coles (1868), 
8 Mad. H. C., 884, at p. 890; Motilal 
v. Surajmal (1900), 30 Bom., 167; 
6 Bom. L. R., 1088 ; Ramchander 
Gaurishankar v. Ganapatram Bis- 
wanath (1919), 47 Calc., 583; Doya 
Narain Ternary v. Secretary of State 
(1886), 14 Oalo., 256. 

3 I.e. 44 any fact from which, either 
by itself or in connection with other 
foots, the existence, non-existence, 
nature or extent of any right, liability 
or disability, asserted or denied in 
any suit or proceeding, necessarily 
follows." Act I oi 1872, 8. 8. 

4 Chcmd Four (Mumimmut) v. Par- 

tab Singh (1888), 15 I. A., 156, at 

pp, 157, 158; 16 Calo., 98, at p. 102. 


8 Seshagiri Row v. Askur Jung 
( Nawab ) (1903), 27 Mad., 494 ; Bavah 
Meah Saib v. Meah Saib ( Khajee ) 
(1869), 4 Mad. H. C., 218. Cf. Sita- 
ram Marwari v. Thompson (1905), 
32 Calc., 884. 

6 Dobson v. Bengal Spinning and 
Weaving Company (1896), 21 Bom., 
126; Doya Narain Tewary v. Secretary 
of State (1886), 14 Oalc., 256. See 
Kellie v. Fraser (1877), 2 Calo., 445. 

7 Rampurtab Samruthroy v. Prem- 
sukh Chandamal (1890), 15 Bom., 98 ; 
Dobson v. Bengal Spinning and Weav- 
ing Cofnpany (1896), 21 Bom., 126. 

6 Dhunjisha Nusserwanji v. Fforde 
(1887), 11 Bom., 649 ; Seshagiri Row 
v. Askur Jwng (Nawab) (1908), 27 
Mad., 4$4. 

• Karim Elahi v. Sher Ahmed 
(1920), 22 Bom. L. R., 868. 

11 Seshagiri Row v. Askur jimg 
(Nawab) (1907), 30 Mad., 488. 
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sue for a certain time, 1 made within the jurisdiction is not a part of the 
oansivbf action. 

In a suit for malicious prosecution, when an application to initiate MaUeions 
extradition proceedings was made in Bombay, it was held that a part of P 10880 ^ 011 * 
the cause of action arose in Bombay. 2 

In a suit on a hundi the drawing, 3 or the dishonour 4 of the hundi is Hundi. 
part cf the cause of action. 

In a suit for administration the undertaking to administer for ms Adininistm* 
part of the cause of action. 5 * tion. 

\ In a suit to set aside a release executed in Calcutta, but relating Suit to set 
to property in Bombay, part of the cause of action arises in Bombay.® Mide "d® 888 * 

In a suit to wind up a partnership the Court has jurisdiction if any Partnership, 
part of the assets are within the local li mi ts. 7 

It is submitted that in a suit to set aside a fraudulent decree the Sait to set 
place where the decree was obtained 8 * or where the fraudulent acts, *»ide fraudu- 
including the execution of the decree and the realisation of the decree, or ^ *****' 
one Of them, were committed, as forming part of the cause of action, 0 is 
the place which determines the jurisdiction of the Court. 

In a suit for money due on accounts the facts that instructions were Acc ount 
<■ sent from Bombay, the accounts were rendered in Bombay, and that the 8tated * 
money was payable in Bombay, give the Bombay High Court jurisdiction, 
at any rate where leave had been granted. 10 

The expression “ dwells ” means ordinarily “has his usual and Moaning of 
permanent place of residence.” 11 * It does not include a mere temporary 
residence, 18 especially when the defendant has a permanent residence 
elsewhere. 13 In some cases the defendant may have more than one usual 
place of residence. 14 * * * 


1 Deep Naram Singh v. Dietert 
(1908), 81 Calc., 274 ; 8 C. W. N., 207. 

8 Musa Yakub v. Manilal (1904), 
29 Bom., 868 ; 7 Bom. L. R., 20. 

• Bampurtab Samruthroy v. Prem- 
sukh Chandamal (1890), 15 Bom., 93. 

4 Suganchand Shivdas v. Mulchand 
Joharimal (1875), 12 Bom. H. C., 

113 ; Sewaram Gokaldas v. Bajrang- 

dat Hardwar (1915), 40 Bom., 478; 

18 Bom. L. R., 57. 

8 Srinivasa Moorthy v. Venkata 

Varada Ayyangar (1906), 29 Mad., 
289, upheld on appeal (1911), 88 1. A., 
129; 84 Mad., 257 ; 16 C. W. N., 741 ; 

18 Bom. L. R., 520. 

8 Ismail ( Hadjee ) v. Mahomed 

(Badges) (1874), 13 B. L. R., 91; 21 
W. R. 0. R., 803. 

8 See Bhugwandas Mitharam v. 

Bwett-Carnac (1898), 26 I. A., 82; 

28 Bom., 544 ; 8 C. W. N„ 186. 

Leave was granted in this case. 

8 Cf. Vmrao Singh v. Hardeo (1907), 

29 AIL, 418; Dan Dayal v. Munrn 


Lai (1914), 86 All., 564. 

8 See Jawahir v. Neki Bam (1914), 
37 All., 189; Banks Behari Lai v. 
Pokhe Bam (1902), 25 All., 48; 
Benode Behari Bose v. Nistarini Dassi 
(Srimati) (1905), 32 I. A., 193 ; 33 
Calc., 180 ; 9 C. W. N., 961 ; 7 Bom. 
L. R., 887. 

10 Motilal Pratabchund v. Surajmal 
Johannal (1904), 30 Bom., 167; C 
Bom. L. R., 1088. 

11 Go8Vami ( Shri)v . Qovardhanlalji 
(Shri) (1890), 14 Bom., 541; s.o. ou 
appeal (1898), 21 1. A., 18 ; 18 Bom., 
294. 

18 See Mahomed Shuffli ▼. Laldin 
Abdula (1878), 3 Bom., 227 ; Gosvami 
(Shri) v. Qovardhanlalji ( Shri ) (1890), 
14 Bom., 541; s.c. on appeal (1893), 
211. A., 13; 18 Bom., 294. 

18 Cowasjee Framjee v. Wallace 
(1863), 1 Bom. H. O., 118; Emritloll 
v. Kidd (1864), 2 Hyde, 117. 

14 Orde v. Skinner (1880), 7 I. A., 
196; 3 All., 91; 7 C. L. R., 295; 
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'CABBIES on business.’ 


[chap. m. 


Meaning of 
expression 
11 carries on 
business. 0 


Suit against 
Secretary of 
State. 


Injunction to 
restrain suit. 


Where the defendant has no permanent residence, the place where 
he is at the time may be considered the place where he “ dwells .” 1 

Where a native of the State of Mysore took up his abode with his wife 
and family in a hired house in Madras, meaning to remain there several 
months, and was actually living there when the suit was instituted, it 
was held that he was “ dwelling within the jurisdiction of the Madras 
High Court.” 2 

A man is amenable to the jurisdiction, if he either personally or by a 
special 8 agent 4 carries on business 6 within the jurisdiction, even if he has 
no regular place of business. 0 

It was held in Kessowji Damodar Jairam v. Khimji Jairam (1888), 12* 
Bom., 507, that a person not a British subject, and who is resident out of 
the jurisdiction, but carries on a branch business in Bombay through an 
agent, is not liable to be sued in the High Court of Bombay when the 
cause of action has arisen wholly outside the jurisdiction. It is submitted 
that there is no distinction in this respect between the case of a British 
subject and a foreigner. 7 

The Secretary of State for India neither dwells nor carries on business 
nor personally works for gain in any place in British India, 8 so a suit 
against him must be brought where the cause of action, or, with the leave 
of the Court, part of the cause of action arose. 

When the defendant does not dwell or carry on business within the 
local limits of the ordinary original civil jurisdiction a High Court cannot 


Nishadiney Dossee (S.M.) v. Rally- 
kisto Ghose (1864), Coryton, 24. 

1 See Morris v. Baumgarten (1865), 
Coryton, 152; Fernandez v. Wray 
(1900), 25 Bom., 176; 8 Bom. L. R., 
291. 

8 Srinivasa Moorthy v. Venkata - 
varada Iyengar (1911), 88 I. A., 129 ; 
34 Mad., 257; 15 C. W. N., 741 ; 18 
Bom. L. R., 520 ; s.c. in Court below 
(1906), 29 Mad., 239. 

* The mere employment of a 
general broker or commission agent 
is not sufficient: Chinnammal v. 
Tulukannatammal (1866), 3 Mad. 

H. G., 146 ; Khimji v. Forbes (1871), 
8 Bom. H. 0., 102. 

4 Muthaya Chetti v. Allan (1880), 
4 Mad., 209. The manager of a joint 
Hindu family iB not the agent of the 
members of the family within the 
meaning of this provision : Annamalai 
Ohetty v. Murugasa Chetty (1908), 80 

I. A., 220 ; 26 Mad., 644 ; 7 0. W. N., 
754 ; 5 Bom. K R., 494. The agent 
must be one for Vhe purpose of carry. 
Log on an essential .part of the par* 
tioular business. If\it is for retail 
sale then the agent must be one for 


the purpose of selling. The employ- 
ment of an agent for the purpose of 
receiving goods is not sufficient: 
Framjec v. Hormusjee (1865), 1 Bom. 
H. 0., 220. 

5 I.e. business of a kind in which 
actionable debts may be contracted : 
Oirdhariji (Ooswami Shri) v. Qoverd - 
hanlalji (Shri) (1893), 21 I. A., 18; 
18 Bom., 294. 

6 Oreeschunder Bonnerjee v. Collins 
(1864), 2 Hyde, 79. See Monmdra 
Chandra Nundy ( Maharaja ) v. 
Chundy Chum Banerjee (1920), 24 
C. W. N., 583. 

7 See Bavah Meah Saib v. Khajee 
Meah Saib (1869), 4 Mad. H. 0., 218, 
ante, p. 40. Cf. Girdhar Damodhar v. 
Kassighar Eiraghar (1893), 17 Bom., 
662, and Bambhat v. Shankar Basvant 
(1901), 25 Bom., 528 ; 8 Bom. L.R., 82. 

* Bodricks v. Secretary of State 
(1912), 40 Calc., 808 (S. C. in Court 
below, 16 0. W. N., 747), following 
Doya Naravn Tewary v. Secretary of 
State (1886), 14 Calc., 256. A different 
view was taken in Subbaraya Mudali 
v. Government (1868), 1 Mad. H. 0., 
286. 
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restrain a suit or other proceeding in a Court which is outside the limits 
of its jurisdiction. 1 

In all cases where leave is necessary the Court does not acquire juris* Leave. to inata* 
diction t unless such leave be given by a distinct order 2 previous to the tute 
suit, 3 or so far as added defendants are concerned previous to their addition 
as defendants. 4 * 

As to waiver, see ante, p. 7. 

Leave is given with reference to the cause of action, as described in 
-the plaint. 6 In case leave is given there is no objection to an amendment 
of the plaint, provided the cause of action be not altered. 0 * 

^ When a suit has been withdrawn with leave to bring a new suit on 
the same cause of action, 7 or where the plaint has been amended, 8 * fresh 
leave is necessary. 

In considering whether it will grant leave to sue the Court will, 
amongst other things, consider the convenience of the parties, 0 or of the 
witnesses. 10 

Leave is not a mere matter of course, but a matter of judicial discretion 
to be exercised in accordance with the facts alleged in the plaint. The 
discretion should be exercised with great caution when the defendant is an 
absent foreigner, 11 or where a portion of the property is outside British 
India. 12 As to waiver of objection on account of leave not being granted, 
see ante, pp. 6, 0. 


1 Jumna Doss v. Harcharan Dass 
(1911), 88 Calc., 405 ; 16 C. W. N., 4 ; 
Vulcan Iron Works v. Bishumbhur 
Prosad (1908), 86 Calc., 233. Contrft 
Mungle Chand v. Oopal Bam (1906), 
84 Calc., 101. See - Narayan v. Jan - 
kibai (1915), 89 Bom., 604; 17 Bom. 
L. B., 655; Mulchand Baichand v. 
Gill (1919), 44 Bom. 283; 21 Bom. 
L. R., 963. 

* Jairam Narayan Baje v. Atma- 
ram Narayan Baje (1880), 4 Bom., 
482. 

8 Bampurtab Samruthroy v. Prem- 
sukh Chandamal (1890), 15 Bom., 93 ; 
Abdool Named (Shaikh) v. Promotho - 
nauth Bose (1866), 1 Ind. Jur. N. S., 
218 ; Abdul Kadir v. Doolanbibi 
(1918), 87 Bom., 563 ; 15 Bom. L. R., 
672 ; Kellie v. Fraser (1877), 2 Calc., 
445, See ante, p. 89, note 8. 

4 Bampartab Samrathrai v. Fooli- 

ban (1896), 20 Bom., 767. See Shaw , 

Wallace & Co. v. Gordhandas (1905), 

30 Bom., 864 ; 8 Bom. L. R., 56. The 

objection can only, it has been held, 

be taken by the added defendant: 

Foolibai v. Bampratab (1898), 17 

Bom., 466. Quaere as to this. If 


the added defendant was a necessary 
party could not the original defendant 
have insisted that a necessary party 
was not joined in accordance with 
law ? Cf. Bamsebuk v. Bamlall 
Koondoo (1881), 6 Calc., 816; 8 
C. L. R., 467. 

6 Bampurtab Samruthroy v. Prero- 
sukh Chandamal (1890), 15 Bom., 
93. 

0 Ibid; Fink v. Buldeo Dass 
(1899), 26 Calc., 715 ; 3 C. W. N. # 
524. 

7 Sabhapathi Gurukkal v. Lak - 
shmee Ammal (1900), 24 Mad., 293. 

8 Bampurtab Samruthroy v. Prem- 
sukh Chandamal (1890), 15 Bom., 98 ; 
Shaw , Wallace & Co. v. Gordhandas 
(1905), 30 Bom., 364 ; 8 Bom. L. R., 
56. 

0 Sheshagiri Bow v. Askur Jung 
(Nawab) (1907), 80 Mad., 488. 

10 See Badha Bibee v. Mucksoodun 
Doss (1874), 21 W. R. 0. R., 204. 

11 Seshagiri Bow v. Askur Jung 
(Nawab) (1907), 80 Mad., 488. 

is Govindlal v. Bansilal (1921), 46 
Bom., 249 ; 28 Bom. L. B., 1049. 
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SMALL CAUSES* 



It is open to the defendant to apply to the same Judge 1 * to rescind the 
order, 8 or the permission may be rescinded at the hearing. 3 

An appeal lies from an order refusing to give leave 4 5 or refusing to 
rescind an order for leave 6 as from a judgment. 

In spite of leave being given, the question as to whether the Court has 
in law or in fact jurisdiction may be raised at the hearing. 6 

Before the passing of the present Civil Procedure Code (Act V of 1908) 
it was held that the granting of leave to sue is a judicial act, and cannot 
be delegated to a Master or other officer, 7 but under Act V of 1906, f 
s. 128 (i) , ruled to effect such delegation are allowed. ^ 

Cues under When the amount claimed is less than Rs.100 the Court has no juris* 
one hundred diction to try the case, but if the amount claimed exceed that amount the 

1 Court has jurisdiction, although the amount decreed be less than that 


amount. 

Costs. If a plaintiff bring a suit for a sum greater than the amount due to 

him in order to give the Court jurisdiction, he may be made to pay the 
costs of the defendant. 8 


As to costs when a plaintiff sues in the High Court in cases cogniz- 
able by a Presidency Small Cause Court, see Act XV of 1882, s. 22. 

Eztraotdmu}* “Clause 18. And We do further ordain that the said 
jurfsdjctionP Hig h Court of Judicature at [Fort William in Bengal] 9 shall 
have power to remove and to try and determine, as a Court of 
extraordinary original civil jurisdiction, any suit 10 being or 
falling within the jurisdiction of any Court, whether within 
or without the [Bengal Division of the Presidency of Fort 
W illiam] , 11 subject to its superintendence, 12 when the said 
TTigh Court shall think proper to do so, either on the agree- 


1 Vythelinga Mudelly v. Cundasaw- 
my Mudelly (1875), 8 Mad. H. 0., 21. 

* Keasowji Damodor Jairam v. 
Luckmidas Ladha (1889), 13 Bom., 
404. 

• See Radha Bibee v. Mucksoodun 

Boss (1874), 21 W. R. C. R., 204 ; 
Nagamoney Mudaliar v. Janakiram 
Mudaliar (1894), 18 Mad., 142 ; 

Sewaram Gokaidas v. Bajrangdat 
Hardwar (1915), 40 Bom., 478; 18 
Bom. L. R., 57. 

4 Be Sousa v. Coles (1868), 8 Mad. 
H. C., 884. 

5 Vaghoji Kuverji v. Camaji Bo- 

manji (1904), 29 Bom., 249 ; 6 Bom. 
L.R.,958. 

4 Nagamoney MudaUar v. Jana - 

kiram Mudaliar (1894), 18 Mad,, 142 ; 

Bodricks v. Secretary of State (1912) ; 

10 C. W. N., 747; s.c. on appeal 

(1912), 40 Oalo., 808 i GooindUU v. 

BandUU \ (1921), 46 Bom., 249 ; 28 
Bom* L* R., 1049. 


7 LaUteshwar Singh v. Bameshwar 

Singh (1907), 84 Calc., 619; 11 
C. W. N., 649; King y. Secretary of 
State (1908), 35 Calc., 894; 12 

C. W. N., 705; Brij Coomaree v. 
Alma Chand (1907); 11 C. W. N„ 
668. Of. Rajam Chetti v. Seshayya 
(1895), 18 Mad., 236. 

8 Sihurchund v. Sooringmull (1863), 
1 Hyde, 272. 

• For Madras : “ Madras.” For 
Bombay ; " Bombay.” 

xo Transfer can only be made, in 
respect of a pending suit : Inhabitants 
of Mahalingpore v. Anderson (1870), 7 
B. L. R., 452, note. 

11 For Madras: “Presidency of 
Madras.” For Bombay : “ Presidency 
of Bombay.” 

11 The High Court of Bengal oannot 
transfer a case from the Court of the 
District Judge at Allahabad: Great 
Eastern Hotel Company v. Secretary 
of State (1866), 1 Ind* Jur. N. S.*249. 
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m€ # ol parlaeB to that effect, or for purposes of justice 
the reasons for so doing being recorded on the proceedings of 
the said High Court.” 8 

Superintendence and not appellate jurisdiction is the condition of the 
exercise of the power of removal. 1 

The Bombay High Court can transfer a case from the Court of the 
Resident at Aden. 2 * 

An application under this section should be made to a Judge sitting 
on the Original side of the Court. 3 

The following, amongst others, have been held to be grounds for 
transfer : — 

(а) In a case where questions of English law were involved, where 
the witnesses and parties were chiefly European British subjeots and the 
plaintiff was an officer of the High Court residing in Calcutta, the Court 
transferred the case. 4 * * 

(б) Where the conduct of the Judge showed that he oould not deal 
with the case impartially and without prejudice, and there was a difficul t 
question of law to be tried. 11 

(c) The parties lived in Calcutta, the greater part of the property to 
be partitioned was in Calcutta, and the expense would be less if the case 
was tried in Calcutta. 0 

(d) The fact that the witnesses wore in Calcutta, and that the plaintiff 
could not afford the expense of taking them to the mofussil. 7 ’ 

(e) Where the parties and witnesses resided in Caloutta, and it would 
be cheaper to try the case in Calcutta, and all parties desired a transfer. 8 
The mere fact that it would be less expensive to try the case in a Presi- 
dency town is not sufficient reason for a transfer. 0 


“Clause 14. And We do further ordain that where a joinder 
plaintiff has several causes of action against a defendant, such 
causes of action not being for land 10 or other immovable 
property, and the said High Court shall have original juris- 
diction in respect of one of such causes of action, it shall be 
lawful for the High Court to call on the defendant to show 
cause why the several causes of action should not be joined 


1 Municipal Officer , Aden v. Ismail 
( Hajee ), 83 1. A., 88, at p. 42 ; SO Bom/, 
246, at p. 260; 10 0. W. N., 185, at 
p. 198 ; 8 Bom. L. R., 4. Cl. Govern- 
ment of India Aot, 1915, b. 107, ante , 
p.27. 

* Municipal Officer , Aden v. Ismail 
(Hajee) (1905), 88 I. A., 88; 80 Bom., 
246 ; 10 O. W. N., 185 ; 8 Bom. L. R., 4. 

* Doucett v. Wise (1865), 1 Ind. Jur. 
N. S.,227 ; 4 W.R.M. A.,7. 

4 Ibid 

4 Kapilnauth Sahai Deo v. Govern - 

T. O.J.I. 


ment (1872), 10 B. L. R., 168. 

0 Jotendronauth Mitter v. Bajkristo 
Hitter (1889), 16 Calc., 771. 

T Harendra Lall Roy v. Sarvaman - 
gala Dabee (1896), 24 Gale., 188; 1 
C. W. N., 109. 

8 Payn v. Administrator- General 
(1880), 5 Calc., 766 ; 6 C. L. R., 221. 

8 Ojooderam Khan (Rajah) v. No- 
binmoney Dossee (1866), 1 Ind. Jar. 
N. S., 396. 

18 Ante , pp. 40-43. 


4 
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[chap. III. 


together in one suit, and to make such order for trial of the 
same as to the said High Court shall seem fit.” 

This order may be made at any time before the hearing. 1 * It can be 
made in a ease in which leave to sue has been obtained. 8 


' Clause 15 3 . And We do further ordain that an appeal 


Appeal from 
judgment of 

whfre ^udfee* B * ia ^ to the said High Court of Judicature at [Fort William 
in Bengal], 4 5 * from the judgment 8 (not being an order made in 


•re equally 
divided in 
opinion. 


the exercise of revisional jurisdiction and not being a sentence 
or order passed or made in the exercise of the power of super- . 
intendence under the provisions of section 107 of the Govern- 
ment of India Act, 1915, or in the exercise of criminal 
jurisdiction) 8 of one Judge of the said High Court, 7 or of one 
Judge of any Division Court, pursuant to section 18 of the 
said recited Act, 8 and that an appeal shall also lie to the said 
High Court from the judgment 9 (not being a sentence or 
order as aforesaid) of two or more Judges of the said High 
Court, or of such Division Court, wheresoever such Judges are 
equally divided in opinion, 10 and do not amount in number to 
a majority of the whole of the Judges of the said High Court 
at the time being ; but that the right of appeal from other 
judgments of Judges of the said High Court, or of such 
Division Court, shall be to Us, Our heirs or successors, in Our 
or Their Privy Council, as hereinafter provided.” 11 


1 Dobson v. Krishna Mills (1910), 
34 Bom., 564; 12 Bom. L. B., 988. 

s Ibid. 

» Cf. Patna Letters-Patent, cl. 10, 
post , p. 78. 

« For Madras : “ Madras.” For 
Bombay: “ Bombay.” 

5 This means the decree or order, 
not the opinion of the Judge : Doucett 
v. Wise (1866), 2 Ind. Jur. N. S.,280; 

Upcndra Nath Bose v. Bindesri Pro- 
sad (1915), 20 C. W. N., 210. It 
includes the judgment of a Judge of 
a High Court, sitting alone : Munshi 
Lai v. Mahanth Bamasis Puri (1921), 

1 Pat., 246. 

• Amending Letters-Patent, 1919, 

ol. 1 (6). It was held in Allahabad 

(Nisar AH v. AH AH (1905), 28 AH., 
133), in Bombay (Hvralal v. Asi (Bai) 
(1897), 22 Bom., 891), and in Madras 

(Srvramalu v. Bcmasam (1898), 22 
Mad., 109) that there is no appeal 
from an order of a single Judge in 


the exercise of revisional jurisdiction. 

7 Whether sitting as an original 
Court or on appeal. See Benode 
Behan Bose (Rai) v. Pasupati Nath 
Bose (Rai) (1907), 13 C. W. N., 105. 
This includes the case where the 
Judges differ, and the judgment of 
one of them prevails : see Baku Bibi 
v. Khaja Mahomed Musa Khan (1869), 
4 B. L. K. A. C., 10; s.c. Rughoo 
Bibee (Mussamut) v. Noor Jehan 
Begum , 12 W. R. G. R., 459. 

8 $>4, 25 Viet. c. 104, ante , p. 19. 

9 Tost , pp. 51-56. 

10 I.e. a difference of opinion as to 
the final decision and not a difference 
of opinion upon one or more of the 
points arising : Omrao Begum (1870), 
13 W. R. C. R., 310 ; Hurburn Bahai 
v. Thakoor Persad (1883), 10 Calc., 
108. 

11 Jadunath Dandupat v. Eari Kar 
(1913), 17 C. W. N., 308 ; Jiwan Bam 
v. Tondi Singh (1911), 34 All., 18; 
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An appeal lies when the Judges had differed in opinion in an appeal 
under this clause. 1 In an appeal the whole case is open, not only the 
point upon which the Judges differed .- 

This clause gives an appeal from a decision of a Judge exercising 
Admiralty, or Vice- Admiralty, 3 Testamentary, 4 Insolvency/' jurisdiction, 
or any jurisdiction except as specified above. 0 

The expression “ judgment " in this clause means a decision, whether 11 Judgment." 
final, preliminary, or interlocutory, which affects the merits of any 
question between the parties by determining a right or liability. 7 

^ It means a judgment or decree which decides the case one way or the 
other in its entirety, and does not include a decision or order of an inter- 
locutory character which merely decides some isolated point not affecting 
the merits or result of the entire suit. 8 

The expression “judgment ” in this section is not synonymous with 
the expression “ decree ” in the Civil Proceduro Code. 0 

In Tuljaram Row v. Alagappa CheUiar (1910), 85 Mad., 1, at p. 7, 

Sir Arnold White, Chief Justice of Madras, said : — “ The test seems to 
be not what is the form of the adjudication but what is its effect in the 

Gi'idhariji Maharaj Tickait ( Sri ) v. (1902), 29 Calc., 286; C C. W. N., 

Puroshotam Gossami (1884), 10 Calc., 254, post , p. 52. 

81.4 ; Sumomoyec (Ranee) v. Luchmcc - 7 Justices of the Peace for Calcutta 

put Doogur (1867), B. L. R., Sup. vol., v. Oriental Gas Company (1872), 8 
694; 7 W. R. C. R., 52. B. L. R., 433, at p. 452; Mohabir 

1 Jiwan Ram v. Tondi Singh (1911), Prosad Singh v. Adhikari Kunwar 

34 All., 13. (1894), 21 Calc., 473 ; Seshagiri Row 

2 Mahamad Ravuther ( Sheikh ) v. v. Aslcur Jung Aftab Dowla (Nawab) 

British India Steam Navigation Com - (1902), 26 Mad., 502 ; Durga Prasada 

pany (1908), 32 Mad. , 95, at p. 107. Nayadu ( Srimaniu Raja Yarlagadda ) 

A different view was taken in Nun- v. Mallikarjuna Prasada Nayadu 

deeput Mahta v. Urquhart (1870), 18 (Srimantu Raja Yarlagadda) (1901), 

W. R. C. R., 209, and it was held in 24 Mad., 358 ; Be Souza v. Coles 

Hajra Begum (Sliahazadi) v. Hossein (1868), 3 Mad. H. C., 384, at p. 387 ; 

AH Khan (Khaja) (1869), 4 B. L. R. Gokal Chand v. Sanwal Das (1919), 

A. C., 86; 12 W. R. C. R., 498, that 2 Lahore L. J., 32. This definition 

no other points can be argued than is not exhaustive. The Court has to 

those which were argued before the make up its mind whether the par- 

Division Bench. See also Debi Cha~ tioular order in question is a judg- 

ran Lai v. Mehdi Hussain (Sheikh) ment within the moaning of clause 

(1916), 1 Pat. L. J., 485, at p. 490 ; 15, having regard to the nature of the 

Ahmad Shah v. FaujdarKhan (1919), order: Budhu Lai v. Chattu Gope 

2 Lahore L. J., 1. (1916), 44 Calc., 804, at p. 811; 21 

5 In the matter of the ship “ Cham - C. W. N., 269, at p. 272. See Mathura 

pion” ( 1889), 17 Calc., 66. Sundari Dasi v. Haran Chandra 

4 Sarodasoondery Dossee (S.M,) v. Saha (1915), 43 Calc., 857, at p. 875. 

Tmcowry Nundy (1862), 1 Hyde, 70; 8 Ebrahimv. Fuckhrunnissa Begum 

Brijcomaree ( Mussamut ) v. Ramrick (1878), 4 Calc., 531 ; 3 C. L. R., 811 ; 

Doss (1901), 5 C. W. N., 781. Chitto Sheikh v. Muzzur Hossein 

5 Official Assignee of Madras v, (Kazee) (1864), 2 Hyde, 212. 

Lupprian (1910), 34 Mad., 121. 9 Toolseemoney Dossee v. Sudevi 

9 Surnamoyee Ranee v. Luchmeeput Dassee (1899), 26 Calc., 361, at p. 378 ; 

Doogur (1867), B. L. R., Sup. vol., 3 C. W. N., 847, at p. 356. Act V Qf 
694, at p. 699 ; 7 W. R. C. R., 52, at 1908, s. 2 (2). 
p. 56; see In the matter of Lyall 
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suit or proceeding in which it is made. If its effect, whatever its form 
may be, and whatever may be the nature of the application on which it 
is made, is to put an end to the suit or proceeding so far as the Court 
before which the suit or proceeding is pending is concerned, or if its 
effect, if it is not complied with, is to put an end to the suit or proceed- 
ing, I think the adjudication is a judgment within the meaning of the 
clause. An adjudication on an application which is nothing more than 
a step towards obtaining a final adjudication in the suit is not, in my 
opinion, a judgment within the meaning of the Letters-Patent. 1 

“ I think, too, an order or an independent proceeding which ify 
ancillary to the suit (not instituted as a Btep towards judgment, but with 
a view to rendering the judgment effective if obtained) — e.g . an order on 
an application for an interim injunction or for the appointment of a 
receiver is a judgment within the meaning of the clause.” In the same 
case 2 * Mr. Justice Kkibhnasawmi Ayyar held that the word “ judgment ” 
covers a preliminary or interlocutory judgment as well as a final judg- 
ment, but does not include an interlocutory order. 

There is no appeal from an order, the making or refusing of which is 
in the discretion of the Judge, 2 or where the order cannot be made by the 
Court generally, but only by a particular Judge, such as a review, 4 * or 
where the order of the Judge is purely ministerial. 6 

The following (amongst others) are judgments within the meaning of 
Clause 15 of the Letters-Patent : — 

(a) An order dismissing on its merits an application to be brought 
upon the reoord either in addition to or in substitution for the plaintiff. 2 

(5) An order refusing probate 7 or an order under section 90 of the 
Probate and Administration Act (V of 1881 ). 8 * 

(c) An order granting 0 or refusing 10 an application for the custody of 
a minor. 

(d) An order dismissing an application by a judgment creditor of an 
Insolvent for payment of a sum by the Official Assignee. 11 


1 See also Buldu Singh v. Samval 
Singh (1922), 8 Lahore, 188. 

8 At p. 18. 

• See Appa8ami Pillai v. Soma - 
sundra Mudaliar (1902), 26 Mad., 
487; Durga Prasada Nayadu (Sri- 
mantu Baja Yarlagadda) v. Mallikar y 
juna Prasada Nayadu ( Srimantu 
Baja Yarlagadda) (1901), 24 Mad., 
858. This has been disputed in 
Maruthamuthu Pillai v. Rrishnama- 
chariar (1906), 80 Mad., 148. 

4 Baku Bibi v. Mahomed Khan 

(Rhajah) (1869), 4 B. L.R. A. 0., 10 ; 

8.O., Bughoo Bibee (Mussamut) v. 

Noor Jehan Begum , 12 W, R. G. R. # 

4S9, 

•* See Hurish Chunder Chowdhry 

r. Kali Bundari Delia <1682), 10 


X. A., 4; 9 Calc., 482; 12 O. Ii. B., 
511; s.o. in Court below, In the 
matter of Rally Soondery Dabia 
(1881), 6 Calc., 594; 7 0. L. R„ 
548. 

• Commercial Bank of India v. 
Subju Saheb (1900), 24 Mad., 252. 
Act V of 1908, Sch. I, O. 28, r. 10. 

7 Umrao Chand v. Bindraban 
Chand (1895), 17 All., 475. 

8 In the goods of Indra Chandra 
Singh (1896), 28 Calc., 580. 

• Kristo Rissor Neoghy v. Rader - 
moye Dosses (1878), 2 C. L. R., 588. 

10 In the matter of Narrondas 
Dhanji t (18d0) t 14 Bota., 555. 

11 Puninthauelu Mudaliar v. Bha- 
shyam Ayyangar (1901), 25 Mad., 

W6, 
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<4 4® order aismiwing a claim by a mortgagee to property attached 
in execution of a decree. 1 * * 

(/) An order dismissing an application that the Court do receive a 
sum of money as security for the costs of an appeal. 8 

iff) An order transferring a case from the Court of the Agent to the 
Governor at Vizagapataxn to a District Court under an erroneous assump- 
tion of jurisdiction, and an order or an application for a review qf such 
order.® 

(h) An order refusing execution of an order of the Privy Council. 4 * 
* (i) An order refusing to set aside an award. 6 

O') An order refusing to confirm an award made in a suit. 0 

(k) An order refusing to revoke a submission to arbitration. 7 

(0 An order for committal for contempt, 6 or refusing to c ommi t for 
contempt. 9 

(m) An order ascertaining the commission payable to the Adminis- 
trator-General. 10 

(n) An order granting 11 * * or refusing 18 leave to institute a suit, where 
part of the cause of action arose within the ordinary original jurisdiction 
of the High Court. 

(o) An order requiring a plaintiff to give security for the costs of a 
suit. 18 

(p) An order reversing the decision of a commissioner for taking 
accounts. 14 * 

(g) An order on an application for an interim injunction. 16 * 

(r) An order for the appointment of a Receiver. 18 

(a) An order refusing to allow the plaintiff to proceed in a suit against 
several defendants on the ground of misjoinder. 1 * 

1 Sabhapathi Chetti v. Narayana - • Mohendra Lall Mitter v. Awundo 

Sami Chetti (1901), 25 Mad., 555. Coomar Mitter (1897), 25 Oalo., 236. 

8 Vidhyapurana Thirtasami v. Vid- 18 Somasundaram Chetti v. Ad- 
panidhi Thirtasami (1901), 25 Mad., ministrator- General (1876), 1 Mad., 
654. 148. 

8 Maharajah of Jeypore v. Papa - 11 Ismail {Hadjee) v. Mahomed 

yamma (1900), 23 Mad., 329. ( Hadjee ) (1874), 13 B. B. R., 91 ; 21 

4 JB Turish Chunder Chowdhry v, W. R. C. R., 308. 

Kali Sundari Debia (1882), 10 I. A., 18 De Souza v. Coles (1868), 3 Mad., 

4 ; 9 Oalo., 482 ; 12 0. B. R., 511 ; s.c. H. C., 884. 

in Court below. In the matter of Kally 18 Seshagiri Row v. Askur \Jung 
Soondery Dabia (1881), 6 Calc., 594 ; Attab Dowla (Nawab) (1902), 26 Mad., 

7 0. B. R., 548. 502 ; Sonabai v. Tribhowandas Naro - 

8 Toolsey Money JDassee v. Sudevi tamdas Malvi (1908), 82 Bom., 602 ; 

Dassee (1899), 26 Calc., 861; 3 10 Bom. B. R., 387 ; Act V of 1908, 
C. W. N., 847; Campbell & Co. v. Sch. I, O. 25, rr. 1-8. 

Jeshraj Qiridhari Lai (1917), 45 Calc., 14 Nirji Jina v. Natron, Mulj* 

602. (1875), 12 Bom. H. G., 129. 

• Howard v. Wilson (1878) „4 Oalo., 14 Tuljaram Bow v. Alagappa 

281; 2C.L.B., 488. Chetti (1910), 86 Mad., 1, at p. 7. 

• Atlas Assurance Company v. • *• Ibid, _ 

Ahmedbhoy Habibhoy (1908), 84 Bom., « Ramendra Nath Boy r.Brajen- 

1 ; 10 Bom. L. R., am, dra Nath pass (1917), 46 Oalo., Ill ; 

• Navivahoo v. Narotamdae Condos 21 0. W. N.» 794. 

(1882), 7 Bom., 5. 
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( t ) An order interfering with a judgment of a Presidency Small Cause 
Court. 1 

(u) An order remanding an application for sanction to prosecute. 2 

(v) An order rejecting an application for restoration of a case which 
had been dismissed for default, 3 or to set aside an ex parte decree. 4 An 
order granting such application is not appealable. 5 

(w) An order rejecting an application for judgment on admission. 6 7 8 9 10 11 

( x ) An order relating to costs only. 7 

(y) An order that the applicant could not avail himself of the benefit 
of section 19 of the Indian Arbitration Act (IX of 1899). 8 

(z) An order dismissing a summons to show cause why leave granted 
under clause 12 of the Letters- Patent 0 should not be rescinded. 10 

(aa) An order setting aside an abatement of a suit. 11 

( bb ) Where the Judge omitted to decide the case on its merits when 
giving leave to withdraw the suit. 12 

There is a difference of opinion as to whether an order refusing to stay 
execution is appealable. The Calcutta High Court 13 and the Lahore 
High Court 14 have held that such I order is a “ judgment.’* The Madras 
High Court 15 has entertained a different view. It is submitted that the 
former view is correct. 

There is also a difference of opinion as to whether an order refusing 
to enlarge the time for preferring an appeal which was time barred is 
appealable. In Bombay it was held that the appeal lay, 16 but a different 
view has been accepted in Calcutta. 17 

It has been held 18 that an order fixing a future date for the hearing is 


1 Shew Prosad Bungshidhur v. 
Bam Chunder Haribux (1913), 41 
Calc., 323. 

2 Budhu Lai v. Chattu Oope (1916), 
44 Calc., 804; 21 0. W. N., 2G9. 

• Mathura Sundari Dasi v. Haran 
Chandra Saha (1915), 43 Calc., 857 ; 
20C. W. N.,594. 

4 Kassim Ebrahim v. Johurmull 
Khemka (1915), 43 Calc., 447, at 
p. 450. 

* Johuri Mull v. Ram Kumar 
Ch&wdhuri (1919), referred to in 49 
Calc., at p. 617. 

6 Korammal Ramballav v. Mongilal 
Dalimchand (1919), 23 C. W. N., 1017. 

7 Kulasekara Naicker v. Jag a 
dambal Ammal (1919), 42 Mad., 352. 

8 Joylally. Oopiram Bhotica (1920), 
47 Calc., 611 ; 24 C. W. N.,‘612. 

9 Ante t p. 47. 

10 Vaghoji Kuverji v. Camaji Bom - 
anji (1904), 29 Bom., 249 ; 6 Bom, 
L. R., 958. 

11 Sa/rat Chandra Sarkary. Maihar 
Stone Company (1921), 49 Calo,, 62. 


12 Narandas v. Shantilal (1920), 45 
Bom., 377 ; 22 Bom. L. R., 1012. See 
Bamendra Nath Boy v. Brojendra 
Nath Das (1917),- 45 Calc., Ill ; 21 
C. W. N., 794 ; Behari Lai Shdha v. 
Jnanendra Nath Bhottacharjee (1917), 
21 C. W. N., 921. 

13 Brij Coomaree ( Mussamut ) v. 
Hamrick Doss (1901), 5 C. W. N., 
781. This was an application to stay 
the issue of probate and for discharge 
of the Receiver. 

14 Gokal Chand v. Sanwal Das 
(1919), 2 Lahore L. J., 32. 

15 Durga Prasada Nayadu (Sn- 
mantu Baja Yarlagadda) v. Malli- 
Icarjuna Prasada Nayadu ( Srimantu 
Baja Yarlagadda ) (1901), 24 Mad., 
858. 

16 Ramchandra Qangadhar v. Mar 
hadev Moreshvar (1917), 42 Bom., 
260. 

17 Qobinda Lai Das v. Shiba Das 
Chatterjee (1906), 83 Calc., 1823. 

18 B, v. B. (1890), 14 Mad., 88. 
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CHAP. III.] 

appealable under clause 15, but it is submitted that such order ia not a 
“ judgment” within the meaning of the clause. 

It has been held in Madras Ithat orders issuing, 1 or refusing 2 to issue, Order for 
a commission for the examination of witnesses are appealable. A different Commisiion* 
and, it is submitted, a better view has been held in Bombay 8 and Calcutta. 4 

The following are not ‘‘ judgments ” within the meaning of clause 15 
of the Letters-Patent : — 

(a) A refusal to order security for costs. 5 

(b) An order requiring security as a condition of leave to defend.* 

(c) An order directing a Receiver to advance money to a guardian for 
a suit. 7 

(d) An order refusing leave to appeal in formd pauperis* 

(e) An order refusing to exercise discretionary power under section 25 
of the Small Causes Act, 1887 (post, p. 275).° 

C f') An order that a writ of mandamus should issue. 10 

G 9 ) An order granting 11 or refusing 15 * a certificate that a case is a 
proper one for appeal to the Privy Council, or setting aside such appeal 
on the ground that security for costs had not been furnished. 18 

(h) An order dismissing an application for a review. 14 


1 Vecrabadran Chctty v. Nataraja 
Desikar (1904), 28 Mad., 28. 

2 MaruthamuthuPillai v. Krishna- 
machariar (1906), 30 Mad,, 143. 

3 Miya Mahomed v. Zorabi (1909), 
11 Bom. Ij. R., 241. 

4 Toremull Dilsook Roy v. Kunjhall 
Monohar Dass, Appeal minute book, 
December 2nd, 1919. 

5 Mohabir Prosad Singh v. Adhi- 
kari Kunwar (1894), 21 Calc., 473. 

8 Sukhlal Chundermull v. Eastern 
Bank, Ltd. (1915), 42 Calc., 735. See 
Act V of 1908 (Civil Procedure), 
Sch. I, O. 37, r. 2. 

7 Kuppusami Chetti v. Rathnavclu 
Chetti (1901), 24 Mad., 511. 

8 Appasami Pillai v. Somasundra 
Mudaliar (1902), 26 Mad., 437 ; Banno 
Bib% v. Mehdi Husain (1889), 11 All., 
375 ; In re Rajagopal (1886), 9 Mad., 
447. The last two of these decisions 
were based upon grounds which under 
s. 104 of the Civil Procedure Code 
(Act V of 1908) are not now applic- 
able : see post , pp. 346, 347. 

9 Puthukudi Abdu v. Puvakka 
Kunhikutti (1904), 27 Mad., 340. 

10 Justices of the Peace for Calcutta 
v. Oriental Oas Company (1872), 8 
B. Ij. R., 483. A writ of mandamus 
does not now issue (Act I of 1877, 
b. 50). Its place has been taken by 


an order under the Specific Roliof 
Act, 1877 (Act I of 1877), s. 45 (ante, 
pp. 23, 24). 

11 Lutf Ali KJum v. Asgur Reza 
(1890), 17 Calc., 455 ; Mowla Bulcsh 
v. Kishcn Pertab (1875), 1 Calc., 102 ; 
24 W. R. C. R., 150; Amiruncssa 
(Mussamut) v. Bchary Loll (Baboo) 
(1876), 25 W. R. C. R., 529. 

12 Manly v. Patterson (1881), 7 
Calc., 339; 9 0. L. R., 166. 

13 Kishcn Per shad Panday v. 
Tiluelzdhari Lall (1890), 18 Calc., 182. 

14 Kailash Chandra Samadar v. 
Rcbati Mohan Ray Chowdhry (1917). 
21 C. W. N., 652; AubJioy Churn 
Mohunt v. Shamont Lochun Mohwtl 
(1889), 16 Calc., 788 ; Baku Bibi v. 
Khaja Mahomed Musa Khan (1869), 
4 B. L. R. A. C., 10; s.c. Rughuo 
Bibee (Mussamut) v. Noor Jehan 
Begum, 12 W. R. C. R., 459; Mulji 
Virgi n. Bangabashi Saha (1905), 9 
C. W. N., 502. In Achaya v. Ratna - 
vein (1885), 9 Mad., 253, and in Bom- 
bay and Persia S.N. Co . v. S.S, 
Zuari (1887), 12 Bom., 171, the de- 
cision was i based on the ground that 
s. 15 of the Letters-Patent was con- 
trolled by s. 629 of the then Civil 
Procedure Code (Act XIV of 1882) ; 
of. Act V of 1908 (Civil Procedure), 
Sch. I, 0. 47, rr. 7, 9. 
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(t) Settlement of issues. 1 

(j) An order refusing to frame an issue. 2 • 

(h) An order under Soh. I, Order 41, rule 28, of Act V of 1908, 
remanding the case for the trial of certain issues. 3 

CO An order adding a party to a suit. 4 * 

(m) An order refusing to stay proceedings on account of non-payment 
of costs. 3 

(ft) An order refusing an application by a defendant to file a written 
statement. 6 

(o) A decision in a Land Acquisition Act 7 appeal. 8 * 

(p) An order granting sanction for prosecution under section 195 of 
the Code of Criminal Procedure (Act V of 1908).° 

(tf) A decree made in accordance with an award. 10 

(r) An order refusing to restrain the defendant from prosecuting a 
suit in a foreign Court. 11 * * 

(s) An order requiring directions under rules 180 and 181 of the 
Bombay High Court Buies (relating to third party notices). 1 * 

(t) An order for the transfer of a suit to the High Court under 
clause 18 of the Letters-Patent. 18 

(ft) An order dismissing an application to take a plaint off the file on 
the ground that the suit was not for the benefit of the lunatic plaintiff. 14 

It has been held that there is no appeal from a final decree passed by 
a single Judge on appeal from an order of remand. 15 This view was taken 
having regard to the terms of the then Civil Procedure Code. It is sub- 
mitted that there is an appeal under clause 15 of the Letters-Patent, as 


1 Ebrahm v. Fuckrunnissa Begum 
(1878), 4 Calc., 631 ; 8 L. R., 811. 

* TuTJaram Bow v. Alagappa 
Chettiar (1910), 35 Mad., 1. 

1 Kalikristo Paul v. Bamchunder 
Nag (1881), 8 Calc., 147 ; 9 0. L. R., 
461 ; Bara Estate , Limited v. Anup 
Chandra (1917), 2 Pat. L. J., 663; 
[1917 Pat.], 842. See, however, 
Qopmath Pati v. Moheshwar Pradhan 
(1908), 85 Calc., 1096 ; Venganayyan 
v. Bamasami Ayyan (1896), 19 Mad., 
422. 

4 See Upendra Krishna Deb Baha- 

dur ( Kumara ) v. Ndbin Krishna 
Bose (1869), 8 B. L. B. 0. C., 118, at 
pp. 117, 118. 

6 Of. Chitto Sheikh v. Muzzur Eos - 

spin (Kazee) (1864), 2 Hyde, 212. 

* Muralidhar Ohcma/ria v. Dalmia 

(1917), 45 0410., 818. 

* Act I of 1894. 

6 Mcmavikraman Timmalpad v. 

Collator of the Nilgms (1918), 41 

Mad., 948. Of. Bangoon Botatoung 

Company ?. Collector , Bangoon (1912), 


39 1. A., 197 ; 40 Calo., 21; 16 0. W. N., 
961; 14 Bom. L. R., 833; Special 
Officer ; Salsette Building Sites v. 
Dosabhai Bezonji (1912), 37 Bom., 
506 ; 14 Bom. L. R., 1194, upheld on 
appeal (1913), 17 0. W. N., 421. 

• Bamjas v. Mahadeo Prasad 
(1916), 89 AH., 147. See, however, 
Venkatagiri Ayyar V. Firm (1919), 
43 Mad., 861. 

10 Shibkristo Daw & Co . v. Satish 
Chandra Dutt (1912), 89 Calc., 822. 
See Act V of 1908, Sch.. II, para. 16. 

11 Venechand v. Lakhmichand 
(1919), 44 Bom., 272 ; 21 Bom. L. R., 
965. 

18 Charandas v. Chhaganlal (1920), 
45 Bom., 428 ; 22 Bom. L. R., 1169. 

18 j Khatizany.Sonairam Daulatram 
(1920), 47 Calc., 1104. 

14 Oour Mohan MuUick v. Noyan 
Manjari Dassi (1921), 26 C. W. N., 
242. 

18 Sankaranw, Roman Kutti (1896), 
20 Mad., 152. 
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that douse is not controlled by the provisions of section 104, and 
Soh. t, Order 48, rule 1, of the Civil Procedure Code (Act V of 1906), 
which limit the oases in which appeals lie from orders.* 

'Where there is express provision in the Civil Procedure Code or in Provision that 
any other enactment that no appeal lies, clause IS is controlled by such *PP**' Um > 
provision. 1 2 

“ Clause 16. And We do further ordain that the said Appui from 
High Court of Judicature at [Fort William in Bengal] 3 shall 
be a Court of Appeal from the Civil Courts of the [Bengal 
Division of the Presidency of Fort William] 3 and from all 
other Courts subject to its superintendence, 4 and shall exer- 
cise appellate jurisdiction in such cases as are subject to appeal 
to the said High Court by virtue of any laws or regulations 
now in force.” 

As to appeals from the British Consular Court for the Persian Coast 
and Islands to the Bombay High Court, see Arts. 84-87 of Statutory 
Buies and Orders, 1907, p. 248. 

As to the cases in whioh appeals lie, see post, chapters relating to 
the several Courts respectively. 

“Clause 17. And We do further ordain that the said Jurisdiction as 
High Court of Judicature at [Port William in Bengal] 3 shall lunatics!* 
have the like power and authority with respect to the persons 
and estates of infants, idiots, and lunatics within the [Bengal 
Division of the Presidency of Fort William] 5 * * 8 as that which 
was vested in the said High Court immediately before the * 
publication of these presents.” 

By clause 16 of the Lettcrs-Patent of 1862, which were in force up to 
the time of the issuing of the Letters -Patent of 1865, the High Court of 


1 As to the cases under previous 

Codes of Civil Prooedure, see Hurish 

Chunder Chowdhry v. Kali Sundari 

Debia (1882), 10 I. A., 4, at p. 17 ; 9 

Calc., 482, at p. 494; 12 C. L. B., 

511, at p. 518 ; Toolsey Money Dassee 

v. Sudevi Dassee (1899), 26 Calc., 861 ; 

8 C. W. N., 847 ; Chappan v. Moidin 
Kutti (1898), 22 Mad., 68 ; Sabhapathi 
ChetU v. Narayanasami Chetti (1901), 
25 Mad., 555; contrd , Brnno Bibi v. 
Mehdi Husain (1889), 11 All. 875 ; 
Muhammad Naim-ul-lah Khan v. 
Ihsan-uUah Khan (1892), 14 All., 
226; decision of Beksost, J., in Vasu - 
deva Upadhyaya v. Visvaraja Thvr. 
thasami (1897), 20 Mad., 407 ; Achaya 


v. Batnavelu (1885), 9 Mad., 258; In 
re Rajagopal (1886), 9 Mad., 447 
(in the last two cases the above Privy 
Council decision was not cited) ; 
Sonbai v. Ahmedbai Habibhai (1872), 
9 Bom. H. C., 398. 

8 Shib Kristo Daw d Co. v. Satish 
Chandra Dutt (1912), 89 Calc., 822. 

8 For Madras : “Madras,” For 
Bombay: “Bombay.” 

4 As to the exercise of itB inherent 
jurisdiction, see Bahadur Smgh 
(MaharaJ) v. Forbes (1922), 1 Pat., 662. 

8 For Madras : “ Presidency of 
Madras.” For Bombay : “ Presidency 
of Bombay.” 
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Guardians of 
minors. 


Bengal had “the like power and authority with respect to the persons 
and estates of infants, idiots, and lunatics, whether within or without 
the Bengal Division of the Presidency of Fort William, as that which 
was at the date of the issuing of the Letters -Patent of 1862 vested in the 
Supreme Court at Calcutta. 

There were similar provisions in clause 16 of the Letters-Patent of 
1862, granted to the High Courts at Bombay and Madras. 

Clause 25 of the Charter of the Supreme Court at Calcutta, dated 
25th March, 1874, was as follows : “ And We do hereby authorise and 
empower the said Supreme Court of Judicature, at Fort William in 
Bengal, to appoint guardians and keepers for infants, and their estates, 
according to the order and course observed in that part of Great Britain 
called England, and also guardians and keepers of the persons and 
estates of natural fools, and of such as are or shall be deprived of their 
understanding or reason, by the act of God, so as to be unable to 
govern themselves and their estates, which We hereby authorise and 
empower the said Supreme Court of Judicature, at Fort William in 
Bengal, to inquire, hear, and determine, by inspection of the person, or 
by such other ways and means by which the truth can best be discovered 
and known.’ * 

Clause 82 of the Madras Supreme Court Charter of 1800, and 
clause 42 of the Bombay Supreme Court Charter of 1823, contained similar 
provisions. 

The effect of the Calcutta Supreme Court Charter, combined with the 
provisions of 21 Geo. III. c. 70, s. 17, and of the Charters of the 
Madras and Bombay Supreme Courts was, it is submitted, to prevent 
suits against natives of India, who were not resident within the towns of 
Calcutta, Madras, and Bombay respectively, except where they had in 
their contracts agreed to submit to the jurisdiction. 1 It has therefore 
been taken that the High Courts can appoint guardians of European 
British subjects who are residing in the Provinces in which the High 
Courts have respectively jurisdiction, and can appoint such guardians in 
the cases of minors who are not European British subjects, provided 
that they reside or possess property within the limits of their respective 
ordinary original civil jurisdiction, viz. within the towns of Calcutta, 
Bombay, and Madras respectively. 2 

The appointment of guardians of lunatics is in a similar position. 3 

The declaration and appointment of guardians of minors in India is 
now provided for by the Guardians and Wards Act, 1890 (Act VIII of 
1890). 4 * The High Courts of Bengal, Madras, and Bombay in the exercise 
of their ordinary original civil jurisdiction have powers under that Act, 
and even when they are acting under the above powers under their 
Letters-Patent they are guided by the principles contained in that Act. 6 


1 See ante , p. 18. 

* See In re Shannon (1870), 2 

N. W. P., 79. In the matter of Sriah 

Chwnder Singh (1898), 21 Calc., 206 ; 

Besant v. Naraymiah (1914), 41 1. A., 
814; 38 Mad., 807; 18 0. W. N., 

1089; 16 Bom. L. B., 625. 


8 See Jaundha Kuar v. Court of 
Wards (1881), 4 All., 159. 

4 Post , chap, xxxii. 

* In the matter of Srish Chunder 
Singh (1898), 21 Calc., 206, at p. 211. 
See In re Hari Narain Das (1922), 50 
Calc., 141. 
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Those High Courts can also in exercise of their powers as Courts -of 
Original Jurisdiction provide for the maintenance of minor b, 1 the 
management and disposition of their property, 1 2 and their marriage. 3 

The jurisdiction of the High Courts is not affected by the Acts 
establishing Courts of Wards. 4 

In cases of lunatics subject to the jurisdiction of the High Courts of Lunatic* 
Bengal, Madras, and Bombay respectively, 5 6 those Courts have also 
powers under the Indian Lunacy Act, 1912 (Act IV of 1912), to order an Indian Lunacy 
inquisition, 0 to direct a District Court to make an inquisition, 7 and to Act * 1912 ‘ 
provide for the custody ! of lunatics and the management of their 
estates. 8 * 

These powers are not affected by the Madras Court of Wards Act, 

1902.° 

“ Clause 18. And We do further ordain that the Court insolvent 
for relief of insolvent debtors at [Calcutta] 10 shall be held 00 ” 11 ’ 
before one of the Judges of the said High Court of Judicature 
at [Fort William in Bengal] 11 and the said High Court, and 
any such Judge thereof, shall have and exercise, within the 
[Bengal Division of the Presidency of Fort William] 12 such 
powers and authorities with respect to original and appellate 
jurisdiction, and otherwise, as are constituted by the laws 
relating to insolvent debtors in India.” 

As to the present law of insolvency, see Act V of 1920 (Provincial 
Insolvency), post, pp. 431-435, and Act III of 1909 (Insolvency, Presi- 
dency towns), j post, pp. 428-431. 

“ Clause 19. And We do further ordain that, with respect Law to be 

_ , . . - • i r administered 

to the law or equity to be applied to each case coming betore i n the exercise 
the said High Court of Judicature at [Fort William in Bengal] 13 
in the exercise of its ordinary original civil jurisdiction, such Imdietiun. 
law or equity shall be the law or equity which would have 


1 See Trevelyan on “ Minors ” (5th 
edn.), pp. 215-221. 

8 Ibid . chap. xxiv. 

8 Ibid. p. 248. 

4 See Ben. Act IX of 1879, s. 4; 

Mad. Act I of 1902, s. 3. 

6 This apparently applies to a case 

where the lunatic is resident or has 

property within the ordinary original 

civil jurisdiction of the High Court, 

as in cases outBide the Presidency 

towns the Distriot Courts have juris- 

diction (Act IV of 1912, s. 62). Such 

Courts have no jurisdiction if the 


lunatic is within the jurisdiction of 
the High Court (ibid.). 

4 S. 88. 

7 S. 43. 

8 Ss. 46 to 58. 

8 Mad. Act I of 1902, s. 3. 

10 For Madras: “Madras.” For 
Bombay: “Bombay.” 

Ibid. 

is For Madras : “ Presidency of 
Madras.” For Bombay : “ Presidency 
of Bombay.” 

15 For Madras: “Madras.” For 
Bombay : “ Bombay.” 
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been applied by the said High Court to such case if these 
Letters-Patent had not issued.” 

As to this, now see the Government of India Act, 1915 (5, 6 Geo. V. 
c. 61), s. 112, ante, p. 82. 

Clause 18 of the Letters • Patent issued to the Bengal High Court in, 
1662 ordained that with respect to the law or equity to be applied to 
each case coming before that Court in the exercise of its ordinary 
original civil jurisdiction, such law or equity Bhall (until otherwise 
provided) be the law or equity which would have been applied by the 
Supreme Court at Calcutta to such case if those Letters-Patent had not 
issued. 

The only enactment on the subject of what law the Calcutta Supreme 
Court was required to administer is to be found in s. 17 of 21 Geo. III. 
o. 70, 1 by which “ their, inheritance and succession to lands, rents, and 
goods, and all matters of contract or dealing between party and party 
shall be determined in the case of Mahomedans by the laws and usages of 
Mahomedans, and in the case of Gentus 2 by the laws and usages of 
Gentus ; and where only one of the parties shall be a Mahomedan 
or Gentu, by the laws and usages of the defendant.*' 

The law to be administered by the High Court of Madras and Bombay 
in the exercise of their ordinary original civil jurisdiction was defined in 
similar terms, in the case of Madras by 37 Geo. III. c. 142, s. 18, read 
with 89, 40 Geo. III. c. 79, s. 5, and the Letters-Patent of 1862, s. 18, and 
the Letters-patent of 1865, s. 19, and in the case of the High Court of 
Bombay by 87 Geo. III. c. 142, s. 18, read with 4 Geo. IV. s. 71, s. 9, 3 and 
the Letters-Patent of 1862, clause 18, and the Letters-Patent of 1865, 
clause 19. The above mentioned were all repealed by the Government 
of India Act, 1915 (5, 6 Geo. Y. c. 61) .f 

There was in the above enactments no express reference to questions 
of adoption, marriage, caste, or religious usages or institutions, but the 
Supreme Courts and High Courts have always dealt with such questions 
according to the personal law of the individuals concerned. 6 

It was stated in Morley's Digest, 0 in 1850, as follows : 11 The law which 
now obtains in the Supreme Courts at the three Presidencies may be 
classed under seven distinct heads — 

41 (1) The Common law as it prevailed in England in the year 1726, 7 
and which has not subsequently been altered by statutes especially 
extending to India, or by the Acts of the Legislative Council of India. 

“ (2) The Statute law which prevailed in England in 1726, and which 
has not subsequently been altered by statutes especially extending to 
India, or by the Acts of the Legislative Council of India. 

.. 1 Bepealed by 5, 6 Geo. V. c. 61, (1880), 5 Bom., 164, at pp. 166, 167, 

8. 180. 170. 

* Hindus. 6 Introduction, p. xxii. 

* See Mathura Naikin v. Km 7 The date of the establishment 
Naikin (1880), 4 Bom., 545, at p. 556* of the Mayor's Courts in Calcutta, 

4 Ante, chap. ii. Madras, and Bombay. 

2 See In re Kahanda* Narrandm 
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f* (®) Statute law expressly 1 extending to India, which has been 
enacted since 1726, and has not since been repealed, and the Statutes 
which have been extended to India by the Acts of the Legislative Council 
of India. 

(4) The Civil law as it obtains in the Ecclesiastical and Admiralty 
Courts in England. 

•‘(6) Regulations made by the Governor-General in Council, and the 
Governors in Council previously to the 3rd and 4th William IV. c. 86, 
and registered in the Supreme Courts, and the Acts of the Legislative 
Council of India made under the 8rd and 4th William IV. c. 86. 

* *(6) The Hindu law in actions regarding inheritance and succession 
to lands, rents, and goods, and all matters of contract and dealing between 
party and party in which a Hindu is a defendant. 2 

“ CO The Mahomedan law in actions regarding inheritance and succes- 
sion to lands, rents, and goods, and all matters of contract and dealing 
between party and party in which a Mahomedan is a def endan t. 1 * 

It might be now added that the High Courts also administer the law 
to be found in the enactments of the several past and existing Indian 
Legislative Councils, and in cases for which there is no appropriate 
Statute law and the Hindu or Mahomedan laws are inapplicable they 
administer the English Common law so far as it is applicable to India. 

** Clause 20. And We do further ordain that, with respect in exwciw of 
to the law or equity and rule of good conscience to be applied 
to each case coming before the said High Court of Judicature 
at [Fort William in Bengal] 3 in the exercise of its extra- 
ordinary original civil jurisdiction, such law or equity and 
rule of good conscience shall be the law or equity and rule of 
good conscience which would have been applied to such case 
by any local Court having jurisdiction therein.” , 

As to the law applicable to the local Courts, see post, chapters 
relating to those Courts respectively. 

“ Clause 21. And We do further ordain that, with respect in exercim 
to the law or equity and rule of good conscience to be applied jari£iuiion. 
by the said High Court of Judicature at [Fort William in 
Bengal] 4 to each case coming before it in the exercise of its 
appellate jurisdiction, such law or equity and rule of good 
conscience which the Court in which the proceedings in such 


1 To this should be added “ or by 

neoessary implication ** '• Bank of 

Hindustan v. Premchand Baichand 
(1868), 6 Bom. H. C. O. 0., 88, at 
p. 91. 

1 The TnrHftn Gontraot Act (IX of 
1872) supersedes the Hindu and 


Mahomedan law in this respect : 
see Madhvb Ohunder Poramarvick v. 
Rajcomar Doss (1874), 14 B. L. R. t 
76; 22 W. R. C. R., 870. 

• For Madras : “ Madras.** For 
Bombay: “Bombay.** 

* Ibid . 
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case were originally instituted ought to have applied to such 
case.” 


Exercise of Jurisdiction elsewhere than at the ordinary place 
of sitting of the High Court. 

judges may lit “Clause 81. And We do further ordain that whenever 
by^ wyofe ^ a PP ear *° the Governor-General in Council convenient 
cult or special that the jurisdiction and power by these Our Letters-Patent, 
commission. ^ the recited Act, vested in the said High Court of Judi- 
cature at [Fort William in Bengal] 1 should be exercised in 
any place within the jurisdiction of any Court, now subject to 
the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several 
such places by way of circuit, the proceeding in cases before 
the said High Court at such place or places shall be regulated 
by any law relating thereto which has been or may be made 
by competent legislative authority for India.” 


Admiralty and Vice-Admiralty Jurisdiction. 

Admiralty “Clause 82. And We do further ordain that the said 

jurisdiction High Court of Judicature at [Fort William in Bengal] 1 shall 
have and exercise all such civil and maritime jurisdiction as 
may now be exercised by the said High Court as a Court of 
Admiralty or of a Colonial Court of Admiralty, 2 and also such 
jurisdiction for the trial and adjudication of prize causes, and 
other maritime questions arising in India, as may now be 
exercised by the said High Court.” 

Under clause 31 of the Letters-Patent of 1862 the High Courts of 
Bengal, Madras, and Bombay were vested with jurisdiction “ as may 
now be exercised by the said Supreme Court as a Court of Admiralty or 
by any Judge of the said Court as Commissary of the Vice-Admiralty 
Court, and also such jurisdiction for the trial and adjudication of prize 
causes, and other maritime questions arising in India as is now vested 
in any Commissioner or Commissioners appointed by Us or our pre- 
decessors under the powers given by an Act passed in the session of 
Parliament held in the 39th and 40th year of his late Majesty King 
George the Third, 3 for establishing further regulations for the government 
of the British territories in India and the better administration of justice 
within the same.*’ 


1 For Madras : “ Madras.” For 3 Now repealed by 6, 6 Geo. V. 

Bombay : “ Bombay.” c. 61, s. 62, Soh. IV, 

* 68, 64 Viet. o. 27, s. 2 (8). 
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The 26 th clause of the charter of the Supreme Court of Bengal was 
as follows 

“'And it is Our further will and pleasure, and We do hereby grant, Supreme Court 
ordain, establish, and appoint, that the said Supreme Court of Judicature, ^ 9°9J* 

at Fort William in Bengal, shall be a Court of Admiralty, in and for the ° f Admiralty * 
said Provinces, countries or districts, of Bengal, Bihar, and Orissa, and 
all other territories and islands adjacent thereunto, and which now arc 
or ought to be dependent thereupon ; and We do hereby commit and 
grant to the said Supreme Court of Judicature, at Fort William in 
Bengal, full power and authority to take cognizance of, hear, examine, Their power, 
try, and determine, all causes, civil and maritime and all pleas of con- and in what’ 
tracts, debts, exchanges, policies of assurance, accounts, charter-parties, 
agreements, loading of ships, and all matters and contracts, which to 
any manner whatsoever relate to freight or money due for ships hired 
and let out, transport-money, maritime usury or bottomry, 1 or to ex- 
tortions, trespasses, injuries, complaints, demands, and matters, civil 
and maritime, whatsoever, between merchants, owners, and proprietors 
of ships and vessels, employed or used within the jurisdiction aforesaid, 
or between others, contracted, done, had, or commenced, to, upon, or by 
the sea, 2 or public rivers, or ports, creeks, harbours and places overflown, 
within the ebbing and flowing of the sea, and high-water mark, within, 
about, and throughout the said three Provinces, countries, or districts, 
of Bengal, Behar, and Orissa, and all the said territories or islands Extent of 
adjacent thereunto, and dependent thereupon, the cognizance whereof 
doth belong to the jurisdiction of the Admiralty, as the same is used and exercised as in 
exercised in that part of Great Britain called England, together with all 
and singular their incidents, emergents, and dependencies, annexed and formalities of 
connexed causes whatsoever, and to proceed summarily therein with all law. 
possible despatch, according to^the course of our Admiralty of that part 
of Great Britain called England, without the strict formalities of law, 
considering only the truth of the fact, and the equity of the case.” 

The 41st clause of the Charter of the Madras Supreme Court, and 
the 53rd clause of the Charter of the Bombay Supreme Court were in 
similar terms. 

As to the rules governing the Admiralty jurisdiction of the Bombay 
High Court, see Freeman v. S,S. Calanda (1922), 24 Bom. L. R., 1167. 

As to enactments giving special jurisdiction to the Courts to Admiralty 
matters, s eepost, chap, xxxiii. 

As to the criminal jurisdiction in Admiralty matters given !to the 
High Courts by their Letters-Patent, see clause 38 of such Letters. 

“Clause 34. And We do further ordain that the said 
High Court of Judicature at [Fort William in Bengal] 3 shaU 
have the like power and authority as that which may now jurisdiction, 
be lawfully exercised by the said High Court ['‘except within 


1 The Madras and Bombay Charters 

add here “ or respondentia.” 

* The Madras and Bombay Charters 


say 11 by the high seas.” 

8 For Madras : “ Madras.” For 
Bombay : ” Bombay.” 
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the limits of the jurisdiction for that purpose of any other 
High Court established by her Majesty’s Letters-Patent*] 1 in 
relation to the granting of probates of last -wills and testa- 
’ ments, and letters of administration of the goods, chattels, 
credits, and all other effects whatsover of persons dying 
intestate, whether within or without the said [Bengal Divi- 
sion] 2 ["subject to the orders of the Governor-General in 
Council as to the period when the Baid Hig h Court shall cease 
to exercise testamentary and intestate jurisdiction in any 
place or places beyond the limits of the provinces or places 
for which it was established”].” 3 


The jurisdiction of the High Court of Bombay to grant probates and 
letters of administration is not affected by Act V of 1872, which asserts 
that the Court has no jurisdiction in Sindh. 4 * 


“ Provided always that nothing in these Letters-Patent 
contained shall interfere with the provisions of any law which 
has been made by competent legislative authority for India, by 
which power is given to any other Court to grant such pro- 
bates, and letters of administration.” 

Clause 84 of the Letters-Patent of 1862 gave to the High Court the 
powers then possessed by the Supreme Courts. 

By clause 22 of the Charter of the Supreme Court of Bengal that 
Court exercised ecclesiastical jurisdiction in Bengal, Bihar, and Orissa 
over what were then called British subjects,® as was exercised in the 
diocese of London. It could grant probates of last wills and letters of 
administration of the goods of British subjects, 6 dying within Bengal, 
Behar, and Orissa. 

There were similar provisions in the charters of the Supreme Courts 
of Madras and Bombay. 

Although testamentary jurisdiction was first given to the Supreme, 
Courts by their original Charters as a branch of ecclesiastical jurisdiction, 
in its progress of development the ecclesiastical origin of such jurisdiction 
has been completely discarded, and the Legislature has gradually evolved 
an independent system of its own. In the case of High Courts, the 
testamentary jurisdiction which the Letters-Patent purport to confer 


i ft -\ The words within br&okets 

refer to the High Court for the 

North-Western Provinces, which was 

established shortly after these Letters- 

Patent were published. These, words 
are not to be found in the Madras 
and Bombay Letters-Patent. 

• For Bombay : u Presidency of 
Bombay.” For Madras; “Presidency 


of Madras.” 

• b ~ b . Omitted in Bombay and 
Madras Letters-Patent;. see above 
note. 

4 Act V of 1872, as amended by 
Act XX of 1872. 

5 This expression was equivalent 
to what are now called “ European 
British subjects.” 
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upon them is not given as a branch of ecclesiastical jurisdiction, and is 
not made dependent upon the law administered by English Courts. 1 * * 

Where a deceased person of any raco, wherever he may die,*! leaves 
assets within the limits of the ordinary original civil jurisdiction of one 
of the High Courts of Bengal, Madras, or Bombay, such High Court grants 
probate or letters of administration by authority of the above clause.* 1 

By the same authority such High Courts can grant probate or letters 
of administration of the estates of European British subjects, dying 
within the Provinces respectively subject to their jurisdiction. 4 * 

As to the grant of probato or letters of administration in other cases 
see post, chapter xxxi. ' 

A grant of probate or letters of administration by a High Court 
extends, unless otherwise ordered, throughout British India. 6 

As to the recognition of such probates and letters in tho United 
Kingdom, see 56, 50 Viet. c. 0. 

u Clause 35. And We do further ordain that the said Matrimonial 
High Court of Judicature at [Fort William in Bengal] 0 shall iu^,lldict,on, 
have jurisdiction within the [Bengal Division of the Presi- 
dency of Fort William] 7 in matters matrimonial between 
Our subjects professing the Christian religion: Provided 
always, that nothing herein contained shall be held to inter- 
fere with the exercise of any jurisdiction in matters matri- 
monial by any Court not established by Royal Charter within 
the said Presidency lawfully possessed thereof.” 

The matrimonial jurisdiction of the High Courts is now exercised 
under the Indian Divorce Act, 1809 (Act IV of 1809) (post, chap, xli), 
and by that Act only. 8 * 

The jurisdiction exercised by the High Court in matrimonial matters 
previous to the coming into force of the Indian Divorce Act 0 was con* 
fined to matters between British subjects confessing the Christian 
religion. 10 


1 Kurratulain Bahadur (Mirza) v. 

Nazhat-ud-dowla (Nawab) (1905), 82 

I. A., 244; 83 Calc., 116; 9 C. W. N., 
938 ; 7 Bom. L. R., 876. 

1 In the goods of Tarachund Coondoo 
Chowdhry (1865), Bourke, Test 8 ; 

I I. J. (N.S.), 10. 

8 As to the growth of the practice 
of the Supreme Court to issue probate 
of the wills of Hindus, see Kurratu- 
lain Bahadur (Mirza) v. Nazhat-ud- 
dowla (Nawab) (1905), 32 I. A., 244, 
at pp. 257, 258; 83 Calc., 116, at 
p. 129; 9 O. W. N., 938, at p. 950; 

7 Bom. L. R., 876 ; In the matter of 

Learmouth (1900), 24 Mad. 120; Hen- 

derson's “Tagore Lectures," 1887, 

T. C.J.I. 


pp. 312, 313. 

4 See In the goods of Reed (1866), 
1 Ind. Jur. N. 8., 20. 

6 Act XIII of 1875, s. 2; Act V of 
1881, s. 59. See Lish v. Lish, [1928 
Pat.], 127. 

8 For Madras : “ Madras." For 
Bombay: "Bombay." 

7 For Madras : "Presidency of 
Madras." For Bombay : "Presidency 
of Bombay." 

8 Jogendra Nath Banerjee v. Eliza- 
beth Banerjee (1898), 3 0. W. N., 250. 

8 Act IV of 1869.. 

Nmserwanjee Wadia v. Eleonora 
Wadia (1913), 38 Bom., 125 ; 15 Bom. 
L. R., 593. 


5 
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Marriage The above High Courts by virtue of their ecclesiastical jurisdiction 

licences* . ggue marr j a g e licences. 1 This jurisdiction was retained by the Indian 
Divorce Act (IV of 1869), s. 2. 

single Judges “ Clause 86. And We do hereby declare that any function 
Courts. which is hereby directed to be performed by the said High 
Court of Judicature at [Fort William in Bengal], 2 in the 
exercise of its original or appellate jurisdiction, may be per- 
formed by any Judge, or by any Division Court thereof, 
appointed or constituted for such purpose, in pursuance of 
section 108 of the Government of India Act, 1915 ; 3 and if 
such Division Court is composed of two or more Judges, 
and the Judges are divided in opinion as to the decision to 
be given on any point, such point shall be decided according 
to the opinion of the majority of the Judges, if there shall 
be a majority, but if the Judges should be equally divided, 
then the opinion of the senior Judge shall prevail.” 4 

The latter part of clause 36 has not been superseded in civil cases by 
section 98 " of the Code of Civil Procedure (Act V of 1908).° 

Regulation of “ Clause 87. And We do further ordain that it shall 
ingB. pr0CeCd " be lawful for the said High Court of Judicature at [Fort 
William in Bengal], 7 from time to time, to make rules and 
orders for the purpose of regulating all proceedings in civil 
cases which may be brought before the said High Court, 
including proceedings in its Admiralty, Vice-Admiralty, Testa- 
mentary, Intestate, and Matrimonial Jurisdictions respec- 
tively: Provided always that the said High Court shall be 
guided in making such rules and orders as far as possible 
by the provisions of the Code of Civil Procedure, being an 
Act passed by the Governor-General in Council, and being 


1 See Belohambers* R. and 0., p. 
812; Heohle’s R. and 0. (2nd edn.), 
445. 

8 For Madras: “Madras.’* For 
Bombay: “Bombay.** 

* Amending Lettcrs-Patent, 1919, 
cl. 1 (c). Of. Oodey Koowur (Mussu- 
mat ) v. Ladoo (Mussumat) (1870), 13 
M.I. A., 585; 6 B. L. R., 283. 

* 4 See In the matter of Chundcr 
Kant Bhuttacharjee (1867), B. L. R., 
Supp. vol. App. 48; 7 W. R. 0. R., 
277. 

4 Post, p. 342 . 


6 Bhaidas Shivdas v. Gulab ( Bai ) 
(1921), 48 I. A., 181; 45 Bom., 718; 
25 0. W. N., 605 ; 23 Bom. L. R., 
623 ; Lachman Singh v. Bam Lagan 
Singh (1903), 26 All., 10; Boop Laul 
v. Lakshmi Doss (1905), 29 Mad., 1, 
at p. 24. As to the view of the 
Bombay High Court on this subject, 
see Bhuta v. Lakadu Dhansing (1918), 
43 Bom., 438 ; 21 Bom. L. R., 157 ; 
Appaji Bhivrav v. SMvlal Khubchand 
(1879), 3 Bom., 204. 

7 For Madras: “Madras.** For 
Bombay : “Bombay.** 
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Act No. VIII of 1859, and the provisions of any law which 
has been made, amending or altering the same, by competent 
legislative authority for India.” 1 

This clause does not give to the High Court power to delegate the 
performance of a judicial act. 2 

As to rules under the Code of Civil Procedure, see Act V of 1908, 
ss. 122-181. 

“ Clause 39. And We do further ordain that any person Power to 
or persons may appeal to Us, Our heirs and successors, in f^ n di Kins 
Our or their Privy Council, in any matter not being of 
criminal jurisdiction, from any final 3 judgment, decree, or 
order of the said High Court of Judicature at [Fort William 
in Bengal] 4 made on appeal, 15 and from any final judgment, 
decree, or order made in the exercise of original jurisdiction 
by a majority of the full number of Judges of the said High 
Court, or of any Division Court from which an appeal shall 
not lie to the said High Court under the provision contained 
in the 15th clause of these presents: Provided, in either 
case, that the sum or matter at issue is of the amount or 
value of not less than 10,000 rupees, or that such judgment, 
decree, or order shall involve, directly or indirectly, some 
claim, demand or question to or respecting property amounting 
to or of the value of not less than 10,000 rupees; or from 
any other final judgment, decree or order made either on 
appeal or otherwise aforesaid, when the said High Court shall 
declare that the case is a fit one for appeal to Us, Our heirs 
or successors, in Our or their Privy Council. Subject always 
to such rules and orders as are now in force, or may, from 
time to time, be made, respecting appeals to Ourselves in 
Council from the Courts of the said Presidency; except so 
far as the said existing rules and orders respectively are 
hereby varied, and subject also to such further rules and 
orders as We may, with the advice of our Privy Council, 
hereafter make in that behalf.” 

This clause has no application to an order rejecting an application for 


1 The present Gode of Civil Proce- 
dure is Act Y of 1908. 

8 See LaUteshwar Singh v. Rame - 
shwar Singh (1907), 34 Gale., 619 ; 11 
O. W. N., 649 ; ante , p. 48. 

8 Gf. ante, pp. 51-56. 

4 For Madras: “Madras.” For 


Bombay: “Bombay.” 

4 An order rejecting an application 
to amend a decree is not “ made on 
appeal ” : Sunder Koer v. Chcmdish - 
war Prosad Singh (1908), 80 Calc., 
679. 
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review 1 or to orders made in the disciplinary jurisdiction of the Court, 2 
or to interlocutory orders. 3 It applies to orders passed in the exercise of 
revisional jurisdiction, 4 if they are final, but not otherwise. 6 

An appeal lies even though the Judges differed. 0 

As to the powers*of a Judge of a High Court when admitting an 
appeal under this clause, see In the matter of Feda Hossein (1876), 1 
Calc., 431, at p. 448. 

It has been held that an appeal does not lie to His Majesty in 
Council from a judgment or order made by a Judge of the High Court 
until it has been subjected to an appeal under clause 15 7 of the Letters* 
Patent. 8 

As to appeals to His Majesty in Council under the Colonial Courts of 
Admiralty Act, 1890,° see post, pp. 408, 409. 

As to appeals to His Majesty in Council under the Civil Procedure 
Code, 10 see post , chap. xxx. 

As to appeals with special leave of His Majesty in Council, see 
po8t t pp. 384, 385. 

An appeal may be from an order refusing to make an order under 
section 45 of the Specific Belief Act, 1877 (Act I of 1877). 11 

Appeals lie to His Majesty in Council from the Bombay High Court 
on Appeals from the Consular Court for the Persian Coast and islands. 12 

« 

“ Clause 40. And We do further ordain that it shall be 
lawful for the said High Court of Judicature at [Fort William 
in Bengal] 13 at its discretion, on the motion, or if the said 
High Court is not sitting, then for any Judge of the said High 
Court, upon the petition of any party who considers himself 
aggrieved by any preliminary or interlocutory judgment, 
decree, order, or sentence of the said High Court in any such 
proceeding as aforesaid, not being of Criminal jurisdiction, to 


1 Enoet Hossein ( Raja Syud) v. 
Boushun Jehan (1868), 1 B. L. R. 
F. B., 1 ; 10 W. R. F. B., 1. 

* In the matter of an attorney 
(1914), 41 Calc., 734; Ganesh S . 
Dandvate v. Government Pleader 
(1907), 32 Bom., 106 ; 10 Bom. L. R., 
21 . 

* Gangappa lievanshidappa v. Gan- 
gappa Malleshappa (1914), 38 Bom., 
421; 16 Bom. L. R., 195; Chundi 
Dutt Jha v. Pudmanund Singh (1895), 
22 Calc., 928. Bee clause 40, above. 

4 Harish Chwndra Acharja v. 
Nawab Bahadur of MursMdabad 
(1911), 15 C. W. N., 879; Secretary 
of State v. British India Steam Navi- 
gation Company (1911), 15 0. W. N., 


848. 

8 See Sahan Sing {Bobu) v. Gopal 
Chandra Neogi (1904), 8 C. W. N., 
296. 

8 In the matter of Court of Wards 
(1871), 7 B. L. R., 730 ; 16 W. R. C. R., 
191. 

7 Ante , p. 50. 

8 Sonbai v. Ahmedbhai Habibhai 
(1872), 9 Bom. H. 0., 898. 

• 58, 54 Viet. c. 27, s. 6» 

10 Act V of 1908. 

11 Alcock Ashdown Company v. 
Chief Revenue Authority , Bombay 
(1921), 23 Bom. L. R., 1132. 

18 Stat. R. & O., 1907, pp. 243, 256. 

18 For Madras: “Madras.” For 
Bombay : u Bombay/’ 



CHAP, in.] 


APPEAL TO KING. 


69 


grant permission to such party to appeal against the same to 
Us, Our heirs and successors, in Our or their Privy Council, 
subject to the same rules, regulations, and limitations as are 
herein expressed respecting appeals from final judgments, 
decrees, orders, and sentences,” 

It has been held in Allahabad that clause 31 of the Letters-Patent of 
the High Court, corresponding to clause 40 of the Bengal Letters-Patent, 
was repealed by Act VI of 1874. 1 

“ Clause 42. And We do further ordain that, in all cases Rules » to 
of appeal made from any judgment, order, sentence, or decree S|>"£“o" ion ° r 
of the said High Court of Judicature at [Fort William in 
Bengal] 2 to Us, Our heirs, or successors, in Our or their “ext*- 
Privy Council, such High Court shall certify and transmit 
to Us, Our heirs and successors, in Our or their Privy Council, 
a true and correct copy of all evidence, proceedings, judgments, 
decrees, and orders had or made in such cases appealed, so far 
as the same have relation to the matters of appeal, such copies 
to be ’certified under the Seal of the said High Court. And 
that the said High Court shall also certify and transmit to 
Us, Our heirs and successors, in Our or their Privy Council, 
a copy of the reasons given by the Judges of such Court or 
by any of such Judges, for or against the judgment or deter- 
mination appealed against. And We do further ordain that 
the said High Court shall in all cases of appeal to Us, Our 
heirs or successors, conform to and execute, or cause to be 
executed, such judgments and orderB as We, Our heirs or 
successors, in Our or their Privy Council, shall think fit to 
make in the premises, in such manner as any original judg- 
ment, decree, or decretal orders, or other order or rule of the 
said High Court, should or might have been executed. 

“ Clause 43. And it is Our further will and pleasure that High court to 
the said High Court of Judicature at [Fort William in Bengal] 2 ^5iition*of 
Bhall comply with such requisitions as may be made by the ^^rc^ctc. 
Government for records, returns, and statements, in such 
form and manner as such Government may deem proper. 

“ Clause 44. And We do further ordain and declare that Power* of _ 
all the provisions of these Our Letters-Patent are subject to ture’pre^'vej, 
the legislative powers of the Governor-General in Legislative 

* Tetley y. Jai Shankar (1878), 1 
AH., 726. 


* For Madras : “ Madam.” For 
Bombay: “Bombay.” 
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Council and also of the Governor-General in Council under 
section 71 of the Government of India Act, 1915, and also of 
the Governor-General in cases of emergency under section 72 
of that Act, and may be in all respects amended and altered 
thereby.” 1 


1 Amending Letters-Patent, 1919, 172, at pp. 177, 178 ; 3 G. L. B., 197, 

cl. 1 (<2). See Queen v. Surah (1878), at p. 202, ante, p. 81. 

5 I. A., 178, at pp. 190, 191 ; 24 Calo., 



CHAPTER IV. 

Letters-Patent op the High Court at Allahabap . 1 


Letters-Patent establishing a High Court for the North- 
Western Provinces, now called the High Court of Judicature 
at Allahabad, 1 were issued in 186(5. 

The first clause of such Letters-Patent established a High ^ v e * , ^ , " r ® nt 
Court for the North-Western Provinces of the Presidency of 0 
Fort William. 2 The second clause provides that until further 
or other provision shall be made the Court shall consist of a Constitution of 
Chief Justice and five Judges, 3 and names the first Chief e 
Justice and Judges of the Court. 

The third clause provides for declarations to be made by the i>cckrAtion by 
Judges. 4 * 

The fourth clause provides for a seal. It is in terms Seal, 
similar to clause 6 of the Bengal High Court Letters-Patent of 
1865* 

The fifth clause provides that writs, etc., shall run in the Wr^ ctc. to 
name of the Crown. It is in terms similar to clause 7 ol the ^>°^ 1 and 
Bengal High Court Letters-l’atent of 1865. 6 

The sixth clause provides for the appointment of officers. Appointment*. 
It is in terms similar to clause 8 of the Bengal Letters-Patent 
of 1865, 7 except that the appointments have to be conlirmed 
by the Governor instead of by the Governor-General in 
Council. 


1 5, 6 Geo. V. o. 61, s. 101 (5). 
Amending Letters-Patent, 1919, cl. 
1 (c). 

2 The powers o£ the High Court 
have been extended to the district 

of Dehra Dhun (except Jaunsar 

Bazar) by Act XXI of 1871, s. 2. 

8 When the number falls short of 

that number, the power of the re- 

maining judges is not affected : Lai 


Singh v. Ghansham Singh (1887), 9 
All., G25. Tbe appointment of a 
sixth judge by Letters-Patent is not 
illegal : Emperor v. Ghure (1914), 36 
All., 168. 

4 See ante, p. 85. 

5 Ante, p. 35. See Amending 
Letters-Patent, 1919, cl. 1 (c). 

* Ante, p. 35. 

7 Ante, pp. 35, 86. 
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Admission of 
advocates, etc. 


Extraordinary 
original civil 
jurisdiction. 


The seventh clause 1 provides for the admission of advocates, 
vakils, and attorneys. It is in terms similar to clause 9 of the 
Bengal High Court Letters-Fatent of 1865. 2 

The eighth clause gives to the Court power to make rules 
advocate*, etc. for the qualification and admission of advocates, vakils, and 
attorneys. It is in terms similar to clause 10 of the Bengal 
High Court Letters-Patent. 3 

“ Clause 9. And We do further ordain that the said High 
Court of Judicature for the North-Western Provinces shall 
have power to remove, and to try and determine, as a Court of 
extraordinary original jurisdiction, any suit being or falling 
within the jurisdiction of any Court, subject to its superin- 
tendence, when the said High Court shall think proper to do 
so, either on the agreement of the parties to that effect, or for 
purposes of justice, the reason for so doing being recorded on 
the proceedings of the said High Court.” 4 * 
^Mpm en to? Clause 10 (as to appeals from the judgments of a single 
*ini?ie Judge or Judge, or from the judgment of two or more Judges where 
*re*^uajiy** they are equally divided in opinion) is similar to clause 15 of 
the Bengal High Court Letters-Patent of 1865. 6 

Clause 11 (as to an appeal from Courts in the Provinces) 
is in terms similar to clause 16 of the Bengal High Court 
Letters-Patent of 1865.® 

“ Clause 12. 7 And We do further ordain that the said High 
Court of Judicature at Allahabad shall have the like power and 
authority with respect to the persons and estates of infants, 
idiots, and lunatics within the said territory, as that which is 
exercised in the Bengal Division of the Presidency of Port 
William by the High Court of Judicature at Fort William in 
Bengal, but subject to the provisions of any laws or regulations 
now in force.” 8 


divided in 
opinion. 

Appeal from 
Civil Courts 
in the 
Provinces. „ 

As to infants 
and lunatics. 


The High Court at Allahabad has no original jurisdiction in respect of 
the persons or estates of minors or lunatics who are natives of India. 0 

As to the jurisdiction of the High Court in references from Ajmere, see 
post, pp. 102, 108. 


1 See Amending Letters-Patent, 
1919, cl. 1 (d). 

1 Ante, p. 36. 

■ Ante, pp. 36, 87* 

4 Cf. ante, p. 61. 

B See ante,j>. 50 ; Amending Letters- 

Patent, 1919, cl, 1 (g) t 


6 Ante, p. 57 ; Amending Letters* 
Patent, 1919, cl. 1 (h) t 
T As amended by Letters-Patent, 
1919, cl. 1 (A). 

• See ante, pp. 57-59* 

9 Cf. Jaundha Knar v. Court of 
Wards (1881), 4 All., 159, ante , p. 68. 
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“ Clause 13. And We do further ordain that, with respect u« to be 
to the law or equity to be applied to each case coining before tfSSESL 
the said High Court of Judicature at Allahabad, in the exercise ^ ex ^?, rdi * 
of its extraordinary original civil jurisdiction, such law or jurisdiction* 
equity shall, until otherwise provided, be the law or equity 
which would have been applied to such case by any local Court 
having jurisdiction therein ” 1 

Clause 14, which provides for the law to be administered Law to be 
by the High Court of the North-Western Provinces in the in ^exScfse 
exercise of its appellate jurisdiction is in terms similar to$SSSSSi 
those of clause 21 of the Bengal High Court Letters-Patent of 
1865. 2 

Clauses 15 to 23, as amended by Letters-Patent, 1919, deal with the Criminal 
criminal jurisdiction of the Court. jurisdiction. 

“ Clause 24. And We do further ordain that whenever it f^^eB^otiief 
shall appear to the Lieutenant-Governor of the North-Western than usual 
Provinces, 3 subject to the control of the Governor-General in place * 
Council, convenient that the jurisdiction and power by these 
Our Letters-Patent, or by the recited Act, vested in the said 
High Court, should be exercised in any place within the juris- 
diction of any Court, now subject to the superintendence of 
any Sudder Dewany Adawlut or the Sudder Nizamut Adawlut 
of the said territories, 4 * other than the usual places of sitting of 
the said High Court, or at several such places by way of circuit, 
the proceedings in cases before the said High Court, at such 
place or places, shall he regulated by any law relating thereto 
which has been or may be made by competent legislative 
authority for India. 

“Clause 25. And We do further ordain that the said Testamentary 
High Court of Judicature for the North-Western Provinces, ^uHadictiou? 
shall have the like power and authority as that which is now 
lawfully exercised within the said territories by the said High 
Court of Judicature at Fort William in Bengal, 6 * in relation to 
the granting of probate of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and 

1 Of. ante, p. 61. The words p. 79), makes no difference. 

“good conscience” are to be found * Ante, pp. 61, 62. 

in clause 20 of the Bengal Letters- 8 Now the Governor of the United 

Patent of 1865, but the omission of Provinces. 

these words in the Letters-Patent of 4 Amending Letters-Patent of 1919, 

the North-Western Provinces (cl. 13), cl. 1 ( 'h ). 

and of Bihar and Orissa (ol. 13, post, * See ante, pp. 64, 65. 
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all other effects whatsoever of persons dying intestate ; and 
that the jurisdiction of the last-mentioned High Court in 
relation thereto shall cease from the date of the publication 
of these presents. Provided always that any proceedings 
already commenced in relation to any of the matters afore- 
said in the said last-mentioned High Court shall continue 
as if these presents had not been issued : Provided also that 
nothing in these Letters-Patent contained shall interfere with 
the provisions of any law which has been made by com- 
petent legislative authority for India, by which power is 
given to any other Court to grant such probate and letters of 
administration.” 1 

As to the power to issue probates and letters of administration, see 
poet, chap. mi. 

Clause 26, which deals with the matrimonial jurisdiction, 
is in terms similar to clause 85 of the Bengal High Court 
Letters-Patent of 1865. 2 

“ Clause 27. And We do hereby declare that any function 
which is hereby directed to be performed by the said High 
Court of Judicature for the North-Western Provinces, in the 
exercise of its original or appellate jurisdiction may be per- 
formed by any Judge, or by any Division Court thereof 
appointed or constituted for such purpose, in pursuance of 
section 108 of the Government of India Act, 1915 ; 3 and if 
such Division Court is composed of two or more Judges and 
the Judges are divided in opinion as to the decision to be 
given on any point, such point shall be decided according 
to the opinion of the majority of the Judges, if there shall be 
a majority, but if the Judges shall be equally divided, then 
the opinion of the senior Judge shall prevail.” 

As to the latter part of this clause, see. ante, p. 66. 

“ Clause 28. And We do further ordain that it shall be 
lawful for the said High Court of Judicature for the , North- 
Western Provinces, from time to time, to make rules and orders 
for the purpose of adapting, as far as possible, the provisions 
of the Code of Civil Procedure, 4 and the provisions of any 
law which has been or may be made, amending or altering 

1 See ante, pp. 64, 66. * Amending Letters-Patent, 1919, 

* Ante, p. 66. Amending Letters- cl. 27, s. 1 (i). 

Patent, 1919. 1 Now Aot V of 1908. 
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the same, by competent legislative authority for India, to all 
proceedings in its testamentary, intestate, and matrimonial 
jurisdictions respectively. ,, 

As to rules under the Code of Civil Procedure, see Act V of 1908, 
ss. 122 - 181 . 

“ Clause 30. And We do further ordain that any person 
or persons may appeal to Us, Our heirs and successors, in 
Our or their Privy Council, in any matter not being of 
criminal jurisdiction, from any final judgment, decree, or 
order of the said High Court of Judicature for the North- 
Western Provinces, made on appeal, and from any final 
judgment, decree, or order made in the exercise of original 
jurisdiction by the Judges of the said High Court, or of any 
Division Court from which an appeal shall not lie to the said 
High Court under the provision contained in the 10th clause 
of these presents : Provided, in either case, that the sum 
or matters at issue is of the amount or value of not less than 
10,000 Rupees, or that such judgment, decree, or order shall 
involve, directly or indirectly, some claim, demand, or ques- 
tion to or respecting property amounting to or of the value 
of not less than 10,000 Rupees; or from any other final 
judgment, decree, or order made either on appeal or other- 
wise as aforesaid, when the said High Court shall declare 
that the case is a fit one for appeal to Us, Our heirs or 
successors, in Our or their Privy Council : subject always to 
such rules and orders as are now in force, or may from time 
to time be made, respecting appeals to Ourselves in Council 
from the Courts of the said territories, 1 except so far as the 
said existing rules and orders respectively are hereby varied ; 
and subject also to such further rules and orders, as Wo may 
with the advice of Our Privy Council, hereafter make in that 
behalf. ,, 

As to appeals to His Majesty in Council, s eepo*£, chapter xxx. 

Clause 31, which deals with appeals to Ilis Majesty m 
Council from interlocutory orders of the High Court, is in 
terms similar to those of clause 40 of the Bengal High Court 
Letters-Patent of 1865. 2 

Clause 32 deals with appeals in criminal cases to His Majesty m 
Council. 

* Amending Letters-Patent, 1919, * Ante > VP- 68 > 69 ' 

el. 1 (i). 
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Sole* m to Clause 88, which provides lor the transmission of the 
evidence and record, and of documents in the case of appeals to His 
m«at»?° cn " Majesty in Council, is in terms similar to those of clause 42 
of the Bengal High Court Letters-Patent of 1865. 1 
comY^wSL* 0 Clause 34, which requires the High Court to comply with 
requisitions of requisitions by the Government for records, returns, and 
tow cords, D etc? statements, is in terms similar to those in clause 43 of the 
Bengal High Court Letters-Patent of 1865. 2 
fndSn Clause 85, which preserves the powers of the Indian 

Legislature. Legislature, is in terms similar to those of clause 44 of the 
Bengal High Court Letters-Patent of 1865, 3 as amended by 
the Amending Letters-Patent, 1919. 

1 Ante, p. 69. • Ante , pp. 69, 70. Amending 

1 Ante , p. 69. Letters-Patent, 1919, cl. 1 (ft). 
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In 1912 the Province of Bihar and Orissa was constituted. 
It consists of — 


Constitution of 
Province. 


the districts of Bhagulpore, Monghyr, Purnea, and the 
Santhal Parganas in the Bhagulpur Division, 
the Patna division, comprising the districts of Gaya, 

Patna, and Shahabad, 

the Tirhut Division, comprising the districts of Ma- 
zaffarpur and Saran, 

the Chota Nagpur Division, comprising the districts of 
Hazaribagh, Manbhum, Palamau, Ranchi, and Singh- 
bhum, and 

the Orissa Division, comprising the districts of Angul, 

Balasore, Cuttack, Puri, and Sambalpur. 1 

Letters-Patent establishing a High Court in such new 
Province were issued in February, 1916. The following are 
the provisions of such Letters-Patent : — 

Clause 1 established a High Court for such Province to be auMgawt 
called the High Court of Judicature at Patna and constituted 0 0 

it a Court of Record. 

Clause 2 provides that, until further or other provision be Conetitution 
made, the Court shall consist of a Chief Justice and five of ^ Court ' 
Judges, and names the first Chief Justice and Judges of the 
Court. 

Clause 8 provides for declarations to be made by the Judges. ££’"* tionty 

Clause 4 provides for a seal. It is in terms similar to g esI< 
clause 6 of the Bengal High Court Letters-Patent of 1865 2 
and to clause 4 of the Letters-Patent of the High Court at 
Allahabad. 3 


1 Proclamation of Governor-Gene- * Ante, p. 38. 

ral dated March 22nd, 1912. * Ante, p. 71. 
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Clause 5 provides that writs, precepts, rules, orders, and 
other mandatory process shall run in the name of the Crown. 
It is in terms similar to clause 7 of the Bengal High Court 
Letters-Patent of 1865. 1 

Clause 6, as amended by Amending Letters-Patent, 1919, 
cl. 1 ( b ), provides for the appointment of officers. It is in 
terms similar to clause 8 of the Bengal Letters-Patent of 
1865, 2 as amended by Amending Letters-Patent, 1919, cl. 1 (a), 
except that the power to prescribe rules and restrictions and 
to allow or disallow appointments is given to the Governor in 
Council, and that the salaries are to be approved of by the 
Governor in Council, subject to the control of the Governor- 
General in Council. 

Clause 7 gives power to admit advocates, vakils, and 
attorneys in terms similar to those of clause 9 of the Bengal 
Letters-Patent of 1865. 3 

Clause 8 gives power to make rules for the qualification 
and admission of advocates, vakils, and attorneys in terms 
similar to clause 10 of the Bengal Letters-Patent of 1865, 4 
and also gives power to remove or suspend them from practice. 

Clause 9 gives to the Court extraordinary original civil 
jurisdiction in terms similar to those in clause 9 of the Letters- 
Patent of the High Court at Allahabad. 5 

“ Clause 10.® And We do further ordain that an appeal 
shall lie to the High Court of Judicature at Patna from the 
judgment (not being an order made in the exercise of revi- 
sional jurisdiction, and not being the power of superinten- 
dence under the provisions of section 107 of the Government 
of India Act, 1915, or of the exercise of criminal jurisdiction) 7 
of one Judge of the Baid High Court, or of one Judge of any 
Division Court constituted in pursuance of section 108 of the 
Government of India Act, 1915, 8 and that an appeal shall 
also lie to the said High Court from the judgment (not being 
an order or sentence as aforesaid) of two or more Judges of 
the said High Court, or of any such Division Court, whenever 
such Judges are equally divided in opinion and do not amount 
in number to a majority of the whole of the Judges of the 


1 Ante, p. 85. 

* Ante , pp. 35, 36. 

8 Ante , p. 86. 

4 Ante , pp. 36, 37. 

* Ante , p. 72. 

* As amended by Letters-Patent, 


1919, cl. 1 (5). 

7 See Babujcvii Misvr v. Sheo Sahay 
Chaudhury (1918), 3 Pat. L. J., 509 ; 
[1919 Pat.], 218* 

8 Ante , p. 30. 
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said High Court at the time being; but that the right of 
appeal from other judgments of Judges of the said High Court, 
or of any such Division Court, in such case shall lie to Us, Our 
heirs or successors, in Our or their Privy Council as herein- 
after provided. 1 

“ Clause 11. And We do further ordain that the High Appeal from 
Court of Judicature at Patna shall be a Court of Appeal from cSStota 1 the 
the Civil Courts of the Province of Bihar and Orissa and {|[^; n a c ^ o£ 
from all other Courts subject to its superintendence, and shall 0rif,Ha * 
exercise appellate jurisdiction in such cases as were, imme- 
diately before the date of the publication of these presents, 
subject to appeal to the High Court of Judicature at Fort 
William in Bengal by virtue of any law then in force, or as 
may after that date be declared subject to appeal to the High 
Court of Judicature at Patna by any law made by competent 
legislative authority for India. 2 

“ Clause 12. And We do further ordain that the High Jurisdiction as 
Court of Judicature at Patna shall have the like power and lunatics, 
authority with respect to the persons and estates of infants, 
idiots and lunatics within the Province of Bihar and Orissa 
as that which was vested in the High Court of Judicature at 
Fort William in Bengal immediately before the publication of 
these presents.” 

As to the powers of the Bengal High Court in those matters, see 
ante, pp. 57, 58. 

Clause IB provides for the law to be administered by the 
High Court in the exercise of its extraordinary original civil j n the exercise 
jurisdiction in terms similar to those of clause IB of the nriKinsi 
Letters-Patent of the High Court at Allahabad. 3 junsdic- 

Clause 14 provides for tho law to be administered by the By ihe High 
High Court in the exercise of appellate jurisdiction in terms ^,^ the 
similar to those of clause 21 of the Bengal Letters-Patent of jurisdiction. 
1865. 4 

Clauses 15, 16, 17, 18, 19, 20, 21, 22, and 23 deal with jurisdiction in 
criminal matters. 

“ Clause 24 And We do further ordain that the High Adm^ 
Court of Judicature at Patna shall have and exercise in the 
Province of Bihar and Orissa all such civil and maritime 


1 Gf. ante , p. 50. 

* Cf. ante , p. 57. 


8 Ante , p. 73. 

4 Ante , pp. 61, 62. 
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jurisdiction as was exercisable therein immediately before the 
publication of these presents by the High Court of Judicature 
at Fort William in Bengal as a Court of Admiralty, and also 
such jurisdiction for the trial and adjudication of prize causes 
and other maritime questions as was so exercisable by the High 
Court of Judicature at Fort William in Bengal.” 1 

Criminal Clause 25 deals with Admiralty jurisdiction in criminal cases, 

jurisdiction. 

Testamentary Clause 26 is similar to clause 25 of the Letters-Patent of 
jurisdiction^ the High Court at Allahabad. 2 

Matrimonial Clause 27 is in terms similar to clause 85 of the Bengal 
jurisdiction, jjjgjj (j our fc Letters-Patent of 1865. 3 

Single judges “ Clause 28. And We do hereby declare that any function 
Courts. which is hereby directed to be performed by the High Court of 
Judicature at Patna, in the exercise of its original or appellate 
jurisdiction, may be performed by any Judge, or by any 
Division Court thereof, appointed or constituted for such 
purpose in pursuance of section one hundred and eight of the 
Government of India Act, 1915 ; 4 and if such Division Court 
is composed of two or more Judges and the Judges are divided 
in opinion as to the decision to be given on any point, such 
point shall be decided according to the opinion of the majority 
of the Judges, if there be a majority, but, if the Judges be 
equally divided, then the opinion of the senior Judge shall 
prevail.” 

The latter part of this clause is not affected by section 98 of the Civil 
Procedure Code (Aot V of 1908). 6 

Regulation of “ Clause 29. And We do further ordain that it shall be 
proceedings. j aw f u j f or th e High Court of Judicature at Patna from time to 
time to m ake rules and orders for regulating the practice of 
the Court and for the purpose of adapting as far as possible 
the provisions of the Code of Civil Procedure, being an Act, 
No. V of 1908, passed by the Governor-General in Council, 
and the provisions of any law which has been or may be 
made, amending or altering the same, by competent legislative 
authority for India, to all proceedings in its testamentary, 
intestate and matrimonial jurisdiction, respectively.’* 

As to rules under the Code of Civil Procedure, see Aot V of 1906, 
ss. 122-181. 


1 See ante, pp. 62, 68. 

1 Ante, pp. 78, 74. 

• Ante, p. 66. 


* Ante, p. 80. 

* Ante, p. 66. 
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Clause 81, which provides for appeals to His Majesty in Appeal, to m. 
Council, is in terms similar to those of clause 80 of the *“ 
Letters-Patent of the High Court of the North-Western 
Provinces. 1 

Clause 82, which deals with appeals from interlocutory Appeal from 
judgments to His Majesty in Council, is in terms similar to 
clause 40 of the Bengal High Court Letters-Patent of 1865, 2 
and clause 81 of the Letters-Patent for the North-Western 
Provinces, 3 except that in clause 82 of the Patna Letters- 
Patent no reference is made to appeals from sentences. This 
difference is not apparently of Bubstance. 

Clause 84, which provides for the transmission of copies of Rule a, to 
evidence and other documents, is in terms similar to those of 
clause 42 of the Bengal High Court Letters-Patent of 1865, 4 jjJ.ESL 
and clause 38 of the Letters-Patent of the High Court of the mcnts * 
North-Western Provinces. 6 

Clauses 85-41 are as follows : — 

“Clause 85. And We do further ordain that, unlosB the Judges to visit 
Governor-General in Council otherwise directs, one or more o/c^uit.^ 
Judges of the High Court of Judicature at Patna shall visit the 
Division of Orissa, by way of circuit, whenever the Chief Justice 
from time to time appoints, in order to exercise in respect 
of cases arising in that Division the jurisdiction and power 
by these Our Letters-Patent, or by or under the Government 
of India Act, 1916, 6 vested in the said High Court : Provided 
also that such visits shall be made not less than four times in 
every year, unlesB the Chief Justice, with the approval of the 
Governor in Council, otherwise directs : Provided also that the 
said High Court shall have power from time to time to make 
rules, with the previous sanction of the Governor in Council, 
for declaring what cases or classes of cases arising in the 
Division of Orissa shall be heard at Patna and not in that 
Division, and that the Chief Justice may, in his discretion, 
order that any particular case arising in the Division of 
Orissa shall be heard at Patna or in that Division. 

“ Clause 86. And We do further ordain that whenever it special com- 

. , .. l * j. a niisBioo* and 

appears to the Lieutenant-Governor 7 m Council, subject to circuit, 
the control of the Governor-General in Council, convenient 


1 Ante, p. 75. 

■ Ante, pp. 68, 69. 
• Ante, p. 75. 

4 Ante, p. 69. 

T. O.J.I. 


* Ante , p. 76. 

• 5, 6 Geo. V. c. 61, ante , chap. il. 

9 Now “ Governor,” 9, 10 Geo. V. 

c. 101, s. 8. 


6 
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that the jurisdiction and power by these Our Letters-Patent, 
or by or under the Government of India Act, 1915, 1 vested 
in the High Court of Judicature at Patna should be exercised 
in any place within the jurisdiction of any Court subject to 
the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several 
such places by way of circuit, one or more Judges of the 
Court shall visit such place or places accordingly. 

“Clause 87. And We do further ordain that whenever 
any Judge or Judges of the High Court of Judicature at 
Patna visit any place under the 85th or the 86th clause of 
these presents the proceedings in cases before him or them 
shall be regulated by any law relating thereto which has been 
or may be made by competent legislative authority for India. 

“ Clause 88. The High Court of Judicature at Patna may 
from time to time make rules for delegating to any Begistrar, 
Prothonotary or Master or other official of the Court any 
judicial, quasi-judicial and non-judicial duties. 2 

“Clause 39. And We do further ordain that the juris- 
diction of the High Court of Judicature at Fort William in 
Bengal in any matter in which jurisdiction is by these 
presents given to the High Court of Judicature at Patna shall 
cease from the date of the publication of these presents, and 
that all proceedings pending in the former Court on that date 
in reference to any such matter shall be transferred to the 
latter Court : 

“ Provided, first, that the High Court of Judicature at Fort 
William in Bengal shall continue to exercise jurisdiction — 

(a) in all proceedings pending in that Court on the 
date of the publication of these presents in which any 
decree or order, other than an order of an interlocutory 
nature, has been passed or made by that Court, or in 
which the validity of any such decree or order is directly 
in question ; and 

(i>) in all proceedings (not being proceedings referred 
to in paragraph (a) of this clause) pending in that Court, 
on the date of the publication of these presents, under 
the 18th, 8 15th, 4 22nd, 6 23rd, 6 24th, 7 25th, 8 26th, 9 

1 6, 6 Geo. V. c. 61, ante, chap. ii. 4 Ante , p. 50. 

1 CL Laliteshwar Singh v. Bame* 5 Criminal Jurisdiction. 

shwar Singh (1907), 84 Calc., 619 ; 11 • Ibid . 

C. W. N., 649. » Ibid. 

* Ante , pp. 48, 49, • Ibid . 


• Ibid. 
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27th, 1 28th, 2 29th, a 82nd, 4 88rd, 5 34th, 6 or 35th 7 
clause of the Letters-Patent bearing date at Westminster 
the twenty-eighth day of December, in the year of our 
Lord One Thousand eight hundred and sixty-five, re- 
lating to that Court ; and 

(c) in all proceedings instituted in that Court, on 
or after the date of publication of these presents, with 
reference to any decree or order passed or made by that 
Court : 8 

“Provided, secondly, that, if any question arises as to 
whether any case is covered by the first proviso to this clause, 
the matter shall be referred to the Chief Justice of the High 
Court of Judicature at Fort William in Bengal, and his 
decision shall be final. 9 

“Clause 40. And it is Our further will and pleasure High Coart to 
that the High Court of Judicature at Patna shall comply 
with such requisitions as may be made by the Lieutenant- Jjjjj JjJ**" 1 " 
Governor 10 in Council for records, returns and statements, record8 ' ctc - 
in such form and manner as he may deem proper. 

“ Clause 41. And We do further ordain and declare that Indian LeginU- 
all the provisions of these Our Letters-Patent are subject tOp™rved. 
the legislative powers of the Governor-General in Legislative 
Council, 11 and also of the Governor-General in Council 
under section seventy-one of the Government of India Act, 

1915, and also of the Governor-General in cases of emergency 
under section seventy-two of that Act, and may be in all 
respects amended and altered thereby.” 12 


1 Criminal Jurisdiction. 

2 Ibid. 
a Ibid. 

4 Aniey p. 62. 

5 Criminal Jurisdiction. 

6 Ante , pp. 63, 64. 

7 Ante, p. 65. 

8 Kamgobind CItnwdhnri v. 'Phuhiu 

Dayal Jlia (1917), 2 Put. L. J., 653. 

* Lalji Safin v. Baijnath Qoenka 


2 Pat. L. J., 084 ; [1918 Pat.], 49. 

10 Now “ Governor ” : 9, 10 Goo. V. 
c. 101, s. 3. 

11 See ante, pp. 69, 70. 

111 Panncshwar A/iir v. Kmperor 
(1918), 3 Pat. li. J., 537 ; [1918 Put.], 
97; *S hconandan Prasad Sitnjlt v. 
Kiiuj- Emperor (1918), 3 Pat. L. J., 
581 ; |1919 Pat.;, 1. 
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CHAPTER VI. 

Letters-Patent of the High Court at Lahore. 

At the time of the issuing of Letters-Patent for the estab- 
lishment of a High Court at Lahore the Provinces of the 
Punjab and Delhi 1 were subject to the jurisdiction of the 
Chief Court of the Punjab which was established by an Act 
of the Governor-General in Legislative Council, being Act 
XXHI of 1865, and was continued by later enactments. 1 

On September 17th, 1912, a portion of the Province of 
the Punjab, viz. the Tahsil of Delhi and the police station 
of Mahrauli, was created into a separate Province under the 
name of the Province of Delhi, and on February 22nd, 
1915, other territory, 2 which had theretofore formed a 
portion of the United Provinces of Agra and Oudh, was added 
to the new Province. 

The constitution and jurisdiction of the Courts of Justice 
in the new Province remained as they had been before the 
creation of such Province, except that in enactments which 
applied to the added territory references to a High Court or 
to the High Court of Judicature for the North-Western 
Provinces were to be taken as referring to the -Chief Court 
of the Punjab. 3 

In March, 1919, Letters-Patent establishing a High Court 
at Lahore for the Provinces of the Punjab and Delhi were 
issued. 

The effect of the issue of such LetterB-Patent has been to 
supersede the Chief Court of the Punjab. All references in 
any enactment to the Chief Court must be taken as referring 
to the High Court at Lahore. 4 

Clause 1 of such Letters-Patent established a High Court 

1 Acts IV of 1866, XVII of 1877, territory, see Act VII of 1916, Sch. I. 

XVIII of 1884, Ptmj. Act III of 1914. * See Act VII of 1916, s. 8. 

1 For the details of such added 4 Beg. I of 1919, s. 8. 
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for such Provinces with effect from the date oi the publication 
of such Letters-Patent in the Gazette of India, such High 
Court to be called the High Court of Judicature at Lahore, 
and constituted such Court to be a Court of Becord. 

Clause 2 provides that until further or other provision CoMtunttoa of 
shall be made the Court shall consist of a Chief Justice and " 
six other Judges, and names the first Chief Justice and Judges 
of the Court. 

Clause 8 provides for declarations to be made by the poci*»«on» 
Judges. h7l ' asn ' 

Clause 4 provides for a seal. It is in terms similar to Swl * 
clause 6 of the Bengal High Court Letters-Patent of 1865. 1 * 

Clause 5 is in terms similar to clause 7 of the Bengal High Writs, etc. t* 
Court Letters-Patent of 1865. 2 of thp vrwn 

Clause 6 is in terms similar to those of clause 8 of the 
Bengal Letters-Patent, 3 power being given to the Lieutenant- of officers, 
Governor 4 * of the Punjab to make rules and restrictions. The 
Chief Justice with the approval of the Lieutenant-Governor, 
and subject to the control of the Governor-General in Council, 
can fix salaries. 

Clause 7 is in terms similar to clause 9 of the Bengal Admission of 

Aav ocAtftiy 

Letters-Patent. 6 Vakils, and 

Clause 8 gives power to make rules for the qualification 
and admission of advocates, vakils, and attorneys in terms 
similar to those of clause 10 of the Bengal Letters-Patent of f or the 
1865, 6 and also gives power to remove them or suspend them 2““®^”’ 
from practice. 

Clause 9 is in terms similar to clause 9 of the Letters- Extraordinary- 
Patent of the High Court at Allahabad. 7 jSf^otion. 1 

Clause 10 is as follows: “ And We do further ordain that ApP «,i to the 
an appeal shall lie to the High Court of Judicature at Lahore of 

from the judgment (not being an order made in the exercise a* Court, 
of revisional jurisdiction 8 and not being a sentence or order 
passed or made in the exercise of the powers of superintendence 
under the provisions of section 107 ® of the Government of 
India Act, 1915, or in the exercise of criminal jurisdiction) of 
one Judge of the said High Court, or of one Judge of any 


1 Ante , p. 85. 

* Ante, p. 85. 

3 Ante, pp. 85, 86. 

4 Now “ Governor ” 9, 10 Geo. V. 

c. 101, s. 8. 

• Ante, p. 86. 


• Ante , pp. 36, 87. 
f Ante , p. 72. 

3 Post , chap. X) 
pp. 27-29. 

3 Ante, p. 27. 


Gf. ante , 



88 


LAHORE HIGH COURT, 


Appeal from 
other Civil 
Courts in the 
Provinces of 
the Punjab 
and Delhi, 


Jurisdiction i 
as to infants 
and lunatics. 


Law to be 
administered- 
extraordinary 
original civil 
jurisdiction. 


[CHAP. VI. 

Division Court constituted in pursuance of section 108 1 of the 
Government of India Act, 1915, and that an appeal shall also 
lie to the said High Court from the judgment (not being an 
order or sentence as aforesaid) of two or more Judges of the 
said High Court, or of any such Division Court, whenever 
such Judges are equally divided in opinion and do not amount 
in number to a majority of the whole of the Judges of the 
said High Court at the time being ; but that the right of 
appeal from other judgments of Judges of the said High 
Court, or of any such Division Court, in such case shall be to 
Us, Our heirs or successors, in Our or their Privy Council 
as hereinafter provided,” 2 

As to the limitation for such appeals, see Dyal Singli v. Bndha Singh 
(1921), 2 Lahore, 127, 

Clause 11 is as follows: “And We do further ordain that 
the High Court of Judicature at Lahore shall be a Court of 
Appeal from the Civil Courts of the Provinces of the Punjab 
and Delhi and from all other Courts subject to its super- 
intendence, and shall exercise appellate jurisdiction in such 
cases as were, immediately before the date of the publication 
of these presents, subject to appeal to the Chief Court of the 
Punjab by virtue of any law in force, or as may after that date 
be declared subject to appeal to the High Court of Judicature 
at Lahore by any law made by competent legislative authority 
for India.” 3 

Clause 12 is as follows : “ And We do further ordain that 
the High Court of Judicature at Lahore shall have the like 
power and authority with respect to the persons and estates 
of infants, idiots, and lunatics within the Provinces of the 
Punjab and Delhi as that which was vested in the Chief Court 
of the Punjab immediately before the publication of these 
presents.” 

The powers of the High Court with regard to infants are to be found 
in Act VIII of 1890. 4 Its powers with regard to lunatics are to be found 
iu Act IV of 1912. 5 

Clause 13 is in terms similar to those of clause 13 of the 
Letters-Patent of the High Court at Allahabad. 6 . 


1 Ante, p. 80. 

2 Of. ante , pp. 50-57. 

* See post , pp. 247, 248. 


4 Post , chap, xxxii. 
6 Post , chap. xl. 

• Ante , p. 73. 
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Clause 14 is in terms similar to those of olause 21 of the Appellate 
Bengal Letters-Patent of 1865. 1 * jurisdiction. 

Clause 24 is as follows : “ And We do further ordain that Testamentary 
the High Court of Judicature at Lahore shall have the like jurisdiction!* 
power and authority as that which was immediately before 
these presents lawfully exercised within the Provinces of the 
Punjab and Delhi by the Chief Court of the Punjab, 8 in 
relation to the granting of probates of last wills and testaments, 
and letters of administration of the goods, chattels, credits, 
and all other effects whatsoever of persons dying intestate : 

Provided always that nothing in these Letters-Patent contained 
shall interfere with the provisions of any law which has been 
made by competent legislative authority for India, by which 
power is given to any other Court to grant such probate and 
letters of administration.” 


As to the power possessed by the Chief Court in these matters, soo 
post, chap. xxxi. 

Clause 25 is in terms similar to clause 85 of the Bengal Matrimonial 
High Court Letters-Patent of 1865. 3 jurisdiction. 

Clause 26 is in similar terms to clause 28 of the Letters- Single Judge. 

, i a and revision 

Patent of the High Court at Patna. 4 

Clause 27 is similar in terms to clause 29 of tho Letters- 


Patent of the High Court at Patna. 5 * 

Clause 28 refers to criminal procedure. 


Courts. 

- Modulation of 
proceedings. 


Clause 29 is similar in terms to clause 80 of the Letters- Appeal, in cWU 

i « CMCB tO HIS 

Patent of the High Court at Allahabad. 0 Majesty in 

Clause 80 corresponds to clause 32 of tho Letters-Patent of A p^ g f rom 

the High Court at Patna. 7 •SlTment.* 7 

Clause 82 corresponds with clause 42 of the Bengal High^®““* 
Court Letters-Patent of 1865.® _ tran»mi..ion of 

Clause 33 is as follows: *' And We do further ordain that dene, and 
whenever it appears to the Lieutenant-Governor 9 of the document*. 
Punjab, subject to the control of the Governor-General in special com- 
Council’ convenient that the jurisdiction and power by these 


1 Ante , pp. 61, 62. 

a The Chief Court was empowerod 

by the Local Government to receive 

applications for probate and letters 

of administration under tho Probate 

and Administration Act, 1881, Act V. 

of 1881, s. 2. 

8 Ante , p. 65. 


4 Ante , p. 80. 

6 Ante , p. 80. 

• Ante, p. 75. 

» Ante, p. 91. 

8 Ante , pp. 68, 69. 

• Now “ Governor * 9, 10 Geo, V, 

c. 101, s. 8. 
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Our Letters-Patent, or by or under the Government of India 
Act, 1915, vested in the High Court of Judicature at Lahore 
should be exercised in any place within the jurisdiction of any 
Court subject to the superintendence of the said High Court 
other than the usual place of sitting of the said High Court, 
or at several such places by way of circuit, one or more 
Judges of the Court shall visit such place or places 
accordingly.” 

Clause 84 is as follows : “ And We do further ordain that 
whenever any Judge or Judges of the High Court of Judicature 
at Lahore visit any place under the 33rd clause of these 
presents the proceedings in cases before him or them at such 
place shall be regulated by any law relating thereto which 
has been or may be made by competent legislative authority 
for India.” 

Clause 35 corresponds with clause 38 of the Letters-Patent 
of the Patna High Court. 1 * 

Clause 86 is as follows : “ And it is Our further will and 
pleasure that the High Court of Judicature at Lahore shall 
comply with such requisitions as may be made by the 
Governor-General in Council or by the Lieutenant-Governor 3 
of the Punjab for records, returns, and statements, in such 
form or manner as he may deem proper.” 

Clause 87 corresponds with clause 41 of the Letters-Patent 
of the Patna High Court. 3 


1 See ante , p. 82. 

t Now “ Governor ” : 9, 10 Geo. V. 


c. 101, s. 8. 

* Ante, p. 83. 
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On November lltb, 1922, Letters-Patent were issued estab- 
lishing a High Court for the Province of Burma. 

At that date the supreme Court of Judicature in Burma 
was, for Lower Burma, the Chief Court, which had been estab- 
lished by the Lower Burma Courts Act, 1900, 1 and in civil 
matters for Upper Burma, the Court of the Judicial Com- 
missioner of Upper Burma, which was constituted by the 
Upper Burma Civil Courts Regulation, 1890. 2 

Clause 1 of such Letters-Patent established a High Court E«uwubmtnt 
at Rangoon “ for those portions of the Province of Burma at 0 " 

present within the limits of the jurisdiction of the said Chief 
Court of Lower Burma and of the said Judicial Commissioner 
and of the said Court of the Judicial Commissioner of Upper 


Burma." 

Clause 2 provides that, until further and other provision °t 

be made, the High Court shall ordinarily consist of a Chief 
Justice and not less than seven other Judges, and names the 
first Chief Justice and Judges of the Court. 

Clause 8 provides for a declaration to be made by the DmUwUob by 

Judges. 

Clause 4 provides for a seal. 

Clause 5 provides that writs, etc., do run in the name of the wriu. 


Clause 6 provides for the appointment of officers. 

Clause 7 provides for the admission of advocates, pleaders, Advoc*u», etc. 

a " a cuSfc in tom, similar to clau» 8 of the Patna Utteto- J*y-3£ 

***? Ctouee 9. And We do hereby ordein that the High Court 
of Judicature at Bange en shall have and exerciw ordinary 

» Aot VI of 1900. ’ Ante > p< 78, 

* Beg. I of 1896. 
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original civil jurisdiction within such local limits as may from 
time to time be declared and prescribed by any law made by 
the local legislature and until some local limits shall be so 
declared and prescribed, within the ordinary original civil 
jurisdiction of the Chief Court of Lower Burma immediately 
before the publication of these presents, 1 and the ordinary 
original civil jurisdiction of the said High Court shall not 
extend beyond the limits for the time being declared and 
prescribed as the local limits of such jurisdiction. 

“Clause 10. And We do further ordain that the High 
Court of Judicature at Rangoon in tho exercise of its ordinary 
original civil jurisdiction shall be empowered to receive, try 
and determine suits of every description, if in the case of suits 
for land 2 or other immovable property such land or property 
shall be situated, or in all other cases if the cause of action 
shall have arisen, either wholly, or, in case the leave of the 
Court shall have been first obtained, in part, 3 within the local 
limits of the ordinary original civil jurisdiction of the said 
High Court, or, if the defendant at the time of the commence- 
ment of the suit dwell, or carry on business, or personally 
work for gain within such limits ; 4 except that the said High 
Court shall not have original jurisdiction in cases within the 
jurisdiction of the Rangoon Small Cause Court.” 6 

Clause 11 is in terms similar to those of clause 9 of the 
Letters-Patent of the High Court at Allahabad. 6 

Clause 12 is in terms similar to clause 14 of the Letters- 
Patent of the Bengal High Court. 7 

“Clause 18. And We do further ordain that an appeal 
shall lie to the High Court of Judicature at Rangoon, from a 
judgment 8 (not being a judgment made in the exercise of 
appellate jurisdiction in respect of a decree or order made in 
the exercise of appellate jurisdiction by a Court subject to the 
superintendence of the said High Court, and not being an 
order made in the exercise of revisional jurisdiction, and not 
being a sentence or order passed or made in the exercise of the 
power of superintendence under the provisions of section 107 of 
the Government of India Act 0 or in the exercise of criminal 


1 I.e. the town of Rangoon, Act VI B Post, p. 291. 

of 1900, ss. 2 (d), 8 (1) : Burma * Ante, p. 72. 

Gazette, 1903, Pt. I, p. 165. 7 Ante, pp. 49, 50. 

* Of. ante, pp. 40-43. * Ante, pp. 61-55. 

» Of. ante, p. 47. » Ante, p. 27. 

4 Of. ante, p. 45. 
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jurisdiction) of one Judge of any Division Court, pursuant to 
section 108 of the Government of India Act, 1 made in the 
exercise of appellate jurisdiction by a Court subject to the 
superintendence of the said High Court, where the Judge who 
passed the judgment declares that the case is a fit one for 
appeal : and that an appeal shall also lie to the said High 
Court from the judgment (not being a sentence or order as 
aforesaid) of two or more Judges of the said High Court or of 
such Division Court, whenever such Judges are equally divided 
in opinion, and do not amount in number to a majority of the 
whole of the Judges of the said High Court at the time being; 
but that the right of appeal from other judgments of Judges of 
the said High Court or of such Division Court shall be to Us, 

Our Heirs or Successors in Our or Their Privy Council, as 
hereinafter provided. 2 

“ Clause 14. And We do further ordain that the High Appeal from 
Court of Judicature at Rangoon shall be a Court of Appeal Courts. 1 ' ** 
from the Civil Courts of the Province of Burma for which, 
immediately before the publication of these presents, the Chief 
Court of Lower Burma or the Court of the Judicial Commis- 
sioner of Upper Burma was a Court of Appeal, and from all 
other Civil Courts, whether within or without the Province of 
Burma, for which the said High Court is declared to be a 
Court of Appeal by any law made by the local legislature or 
by competent legislative authority for India, and shall exercise 
appellate jurisdiction in such cases as were, immediately beforo 
the date of the publication of these presents, subject to appeal 
to the Chief Court of Lower Burma or to the Court of the 
Judicial Commissioner of Upper Burma by virtue of any law 
then in force, or as may after that date be declared subject to 
appeal to the said High Court by any law made by the local 
legislature or by competent legislative authority for India. 

“Clause 15. And We do further ordain that the High Jurisdiction a» 
Court of Judicature at Rangoon shall have the like power and lunatics, 
authority with respect to the persons and estates of infants, 3 
idiots and lunatics 4 within the Province of Burma, as that 
which was vested in the Chief Court of Lower Burma, and 
the Court of the Judicial Commissioner of Upper Burma 
immediately before the publication of these presents. 5 


1 Ante , p. 80. 

2 Post , chap. xxx. 

* Act VIII of 1890, post, chap, xxxii. 


4 Act IV of 1912, post, chap. xlvi. 
8 Sec Act XIII of 1898, Sch. I. 
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“ Clause Id. And We do further ordain that the Court for 
the relief of insolvent debtors at Bangoon shall be held before 
one of the Judges of the High Court of Judicature at Bangoon 
and the said High Court, and any such Judge thereof shall 
have and exercise within the Province of Burma, such powers 
and authorities with respect to original and appellate juris- 
diction and otherwise as are constituted by the laws relating to 
insolvent debtors in the Province of Burma. 1 

“ Clause 17. And We do further ordain that with respect 
to the law to be applied to each case coming before the High 
Court of Judicature at Bangoon in the exercise of its ordinary 
original civil jurisdiction, such law shall be the law which 
would have been applied by the Chief Court of Lower Burma 
in such case if these Letters-Patent had not issued. 2 

“ Clause 18. And We do further ordain that, with respect 
to the equity to be applied to each case coming before the 
High Court of Judicature at Bangoon in the exercise of its 
ordinary original civil jurisdiction, such equity shall be the 
equity as nearly as may be which the High Court of Judica- 
ture at Port William in Bengal in the exercise of its ordinary 
original civil jurisdiction is authorised to apply to such case.” 3 
Clause 19 of the Letters-Patent is in terms similar to 
clause 20 of the Letters-Patent of the Bengal High Court. 4 

Clause 20 of the Letters-Patent is in terms similar to 
clause 21 of the Letters-Patent of the Bengal High Court. 6 
• • « • • 

“Clause 80. And We do further ordain that the High 
Court of Judicature at Bangoon shall have and exercise all 
such civil and maritime jurisdiction as might be exercised by 
the High Court of Judicature at Port William in Bengal 6 as 
a Court of Admiralty immediately before the date of the pub- 
lication of these presents, and also such jurisdiction for the 
trial and adjudication of prize causes and other maritime 
questions arising in India as might be exercised by the said 
High Court at the said date. 7 


TartMMntau? “Clause 82. And We do further ordain that the High 

and intestate 
jurisdiction. 

1 See Acts III of 1909 and V of 8 Ante, pp. 61, 62. 

1920, post, chap, xxxvii. 8 Ante , pp. 62, 68 ; post, chap. 

8 See Act XIII of 1898, 8. 13. xxxiii. 

* Ante, pp. 69-61. 7 Post, chap, xxxiii. 

4 Ante, p. 61* 
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Court of Judicature at Rangoon shall have the like power and 
authority as that which was immediately before the publica- 
tion of these presents lawfully exercised within the Province 
of Burma by the Chief Court of Lower Burma and the Court 
of the Judicial Commissioner of Upper Burma in relation to 
the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all 
other effects whatsoever of persons dying intestate : Provided 
always that nothing in these Letters-Patent contained shall 
interfere with the provisions of any law which has been made 
by competent legislative authority for India by which power 
is given to any other Court to grant such probates and letters 
of administration . 1 

“Clause 33. And We do further ordain that the High 
Court of Judicature at Rangoon shall have jurisdiction, within 1 “ n,dl '' U4n- 
the Province of Burma, in matters matrimonial between Our 
Subjects professing the Christian religion: Provided always 
that’ nothing herein contained shall be held to interfere with 
the exercise of any jurisdiction in matters matrimonial by 
any Court not established by Letters-Patent within the said 
Province, which is lawfully possessed of that jurisdiction.” 2 

Clause 34 is in terms similar to those of clause 28 of the single Judge* 
Letters-Patent of the High Court at Patna. 3 Courta!/"" 00 

“ Clause 85. And We do further ordain that it shall lie Regulation of 
lawful for the High Court of Judicature at Rangoon from proceedinK "' 
time to time to make rules and orders for the purpose of 
regula ting all proceedings in civil cases which may be brought 
before the said High Court, including proceedings in its Ad- 
miralty, testamentary, intestate and matrimonial jurisdiction, 
respectively : Provided always, that the said High Court shall 
be guided, in making such rules and orders, as far as possible 
by the provisions of the Code of Civil Procedure, being an 
Act passed by the Governor-General of India in Legislative 
Council, and being Act No. V of 1908, and the provisions of 
any law which has been or may be made amending or altering 
the same by the local legislature or by competent legislative 
authority for India.” 

Clause 37 is in terms similar to clause 31 of the Letters- to Hi* 
Patent of the High Court at Patna. Council. 


1 See post, chap. xxxi. 

1 See post, chap. xli. 


* Ante , p. 80. 
« Ante, p. 81* 



RANGOON HIGH COURT. 


[chap. vn. 


Appeal from 
interlocutory 
judgments. 

Transmission 
of copies of 
evidence and 
other 

documents. 
Sitting at 
Mandalay, 


Special Com- 
mission and 
circuits^ 


Proceedings of 
Judges in 
special com 
missions and 
circuits. 
Pending pro- 
ceedings. 

Power to 
delegate duties. 

Calls for 
records. 


Powers of 
Indian Legisla- 
ture preserved. 


Clause 38 is in terms similar to clause 32 of the Letters- 
Patent of the High Court at Patna. 1 

Clause 40 is in terms similar to clause 84 of the Letters- 
Patent of the High Court at Patna. 2 

“ Clause 41. And We do further ordain that, unless the 
Governor of Burma in Council otherwise directs, one or more 
Judges of the High Court of Judicature at Bangoon, as the 
Chief Justice may from time to time direct, shall sit at Man- 
dalay, in order to exercise in respect of cases arising in such 
areas in Upper Burma as the Governor of Burma in Council 
may direct the jurisdiction and power by these Our Letters- 
Patent, or by or under the Government of India Act, 3 vested 
in the said High Court, provided that the Chief Justice may, 
in his discretion, order that any particular case arising in the 
said areas in Upper Burma shall be tried in Bangoon.” 

Except that the action of the Governor of Burma in 
Council is not subject to the control of the Governor-General 
in Council, clause 42 is in terms similar to clause 36 * of the 
Letters-Patent of the High Court at Patna. 

Clause 43 is similar in terms to clause 87 6 of the Letters- 
Patent of the High Court at Patna. 

Clause 44 provides for proceedings pending immediately 
before the publication of these Letters-Patent. 

Clause 45 is in terms similar to clause 38 6 of the Letters- 
Patent of the High Court at Patna. 

“Clause 46. And it is Our further will and pleasure 
that the High Court of Judicature at Bangoon shall comply 
with such requisitions as may be made by the Governor- 
General of India in Council or by the Governor of Burma 
in Council for records, returns and statements, in such form 
and manner as he may deem proper. 

“ Clause 47. Aud We do further ordain and declare that 
all the provisions of these Our Letters-Patent are subject to 
the legislative powers of the local legislature, and of the 
Indian legislature, and also of the Governor-General in 
Council under section 71 of the Government of India Act; 
and also of the Governor-General under section 72 of that 
Act; and may be in all respects amended and altered 
thereby.” 

1 Ante, p. 81. 

* Ante, p. 81. 

* Ante, chap. ii. 


4 Ante, pp. 81, 82. 

* Ante, p. 82. 

• Ante, p. 82. 



PART III. 

Subordinate Civil Courts. 


CHAPTER VIII, 

Aden and its Dependencies. 


The Civil Courts established in Aden and its dependencies 
are subject to the superintendence of the High Court of 
Bombay, 1 which can exercise powers of revision in the case 
of references of fact and of law by the Resident, and which 
can transfer a case to itself. 2 

The administration of justice in Aden 3 is provided for by 
the Aden Civil and Criminal Justice Act, 1864 (Act II of 
1864), the material provisions of which are as follows : — 

“ Section 2. The administration of civil justice is vested Civil Justice, 
in the Court of the Resident.” 4 

“ Section 3. The Resident may hear and determine, in P ri .8 i, jJ 1 io|1 oS 
the first instance, all cases instituted in the Court of the Keaident.. 
Resident of whatever nature and whatever may be tbo 
amount or value of the property in dispute.” 5 

“ Section 4. The Assistant Residents 6 shall have power 


1 Bhimbhai v. Mariam (1909), 34 
Bom., 2G7 ; 12 Bom. L. R., 149. 

2 Municipal Officer, Aden v. Ismail 
( TTajee ) (1905), 33 I. A., 38; 30 Bom., 
246 ; 10 C. W. N., 185; 8 Bom. 
L. R., 4, ante , p. 49. 

8 Aden ** in this Act includes the 
settlement of Aden and such of its 
dependencies for the time being, 
inclusive of the villages of Shaikh 
Othman, Imad and Hiswa, tho Island 
of Perim and Little Aden, as are 
administered by the ' Governor of 
Bombay in Council : Reg. 11 of 1891, 
s. 2. 

§ The word M Resident 99 denotes 


the Chief Civil Officer at Aden , 
appointed by the Government, by 
whatever designation that officer may 
he called, and includes any Acting 
Resident or officer acting temporarily 
as such Chief Civil Officer. “Court 
of tho Resident** includes the Court 
of any Assistant Resident: Act 11 of 
1804, s. 1. 

6 Abdullabhai v. Executive Com- 
mittee , Aden (1916), 40 Bom., 446 ; 18 
Bom. L. R. , 296. 

6 The words “ Assistant Resident *’ 
denote any officer appointed by the 
Government to assist the Resident 
at Aden by whatever designation 
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to hear and determine, in the first instance, all cases insti- 
tuted in the Court of the Resident of whatever nature and 
whatever may be the amount or value of the property in 
dispute. The Resident may from time to time direct in what 
manner the cases instituted in his Court shall be distributed 
amongst the Assistant Residents. 

Appeal fro m “ Section 6. When any suit which relates to immovable 
Beeident. property, or in which the claim, estimated according to any 
Law for the valuation of claims for the time being in force, 1 
shall exceed five hundred rupees in value, is tried in the first 
instance by an Assistant Resident, an appeal shall lie from 
his decision to the Resident. An appeal shall also lie to the 
Resident from all orders passed by an Assistant Resident in 
the execution of a decree or other order from which, had the 
order been passed by a Court subordinate to the Court of a 
District Judge in the Presidency of Bombay, an appeal would 
have been allowed to the District Judge, 2 as well as from all 
orders passed by an Assistant Resident in cases other than 
suits as defined in the Code of Civil Procedure.” 3 

Section 6 deals with the powers ot the Besident in hearing appeals. 

No appeal in “ Section 7. No appeal shall lie from the decision of an 
other caaea. Assistant Resident in any suit not relating to immovable 

property in which the claim estimated as aforesaid shall not 
exceed five hundred Rupees in value ; but the Resident may, 
within the period allowed for appeal in appealable cases, 
call for any proceedings of the Assistant Resident at any 
stage thereof, and may pass such orders thereon as he may 
think fit. 

No appeal from “ Section 8. No appeal shall lie from any decision or 
Rewdeurt. or( j er 0 f the Resident given or made by him, whether in the 
exercise of his original jurisdiction, or in the exercise of his 
jurisdiction as a Court of Appeal or of Revision; but if in 
Reference to the trial of any suit in which the claim estimated as aforesaid 
High Court, gjjgjj 110 j. excee( j one thousand Rupees in value, any question 
of law or of usage having the force of law or of the con- 

buoIi officer may be called, and in* * S. 5. “ Suit ” is not defined in 
eludes an Acting Assistant (s. 1). the Civil Procedure Code, but the 

1 The law for the valuation of suits expression apparently means suits 
is to be found in Act VII of 1887, of a civil nature. See Act VIII of 
see ante , pp. 11-16. 1859, s. 1 ; Act V of 1908, s. 9. 

* Post , p. 141. 
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shall arise, on which the Resident shall entertain doubts, the 
Resident may, either of his own motion, or on the application 
of any of the parties to the suit, 1 draw up a statement of 
the case and submit it, with his own opinion, for the decision 
of the High Court of Judicature at Bombay: and if in the 
trial pf any suit or the hearing of an appeal in any suit 
in which the claim, estimated as aforesaid, shall exceed one 
thousand Rupees in value, any question of fact or of law or 
of usage having the force of law or of the construction of 
a document affecting the merits of the decision shall arise, 
the Resident shall, on the application of any of the parties 
to the suit, 1 or he may of his own motion, draw up a state- 
ment of the case and submit it with his own opinion for the 
decision of the said High Court. 

“ Section 9. The Resident may proceed in the case, not- Decree contm- 
withstanding a reference to the High Court, and may pass a ISnion°of 
decree contingent upon the opinion of the High Court on the 1 “ gh Coutt ' 
point referred ; but no execution shall be issued in any case 
in which a reference shall be made to the High Court, until 
the receipt of the order of that Court. 

“ Section 10. Cases referred for the opinion of the High Hearing of 
Court shall be heard by two or more Judges of that Court. 

Before giving judgment the High Court may call for and 
peruse the whole or any part of the proceedings of the 
Court of the Resident, but shall not be bound so to do.” 

As to the Small Cause Court powers of the Resident and Small Came 
of an Assistant Resident, see Act II of 1864, s. 14. Court power8 * 

Aden is a scheduled district. 3 As to the law to be administered in 
Aden, see section 15, Act XV of 1874, and Regulation II of 1891. 

As to the Admiralty and Vice-Admiralty jurisdiction of the Court of 
the Resident at Aden, see post, chapter xxxiii. 

The Court of the Resident at Aden has all jurisdiction Slave-trade 
which is conferred by any Act in His Majesty’s possessions inr “ d,ct,0 "‘ 
abroad, in regard to British vessels seized by the Commander 
or Officer of any of His Majesty’s ships on suspicion of being 
engaged in, or fitted out for, the slave trade, and in regard 
to the persons, slaves, goods, and effects on board thereof, in 
the following cases : — 


* Before judgment la delivered : Bom. ti. R., 830. 

Bhagavandat Dharamsi v. Bene * Acts XIV of 1874, Sch. I, Pt. 11; 
Frenchman (1909), 33 Bom., 708; 11 XV of 1874, Sch. VI, Pt. if. 

T. C.J.I. 7 
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(1) where the vessel seized is a British vessel ; 

(2) where the vessel seized has been seized in pursuance 

of any existing East African slave*trade treaty ; 1 
and 

(S) where the vessel seized is not shown to the Court to 
be entitled to claim the protection of the flag of any 
foreign state. 

The Court has the same jurisdiction in regard to any 
person seized either at sea or on land, on the ground that he 
has or is suspected to have been detained as a slave, for the 
purpose of the slave trade, as it would have if he had been so 
detained on board a vessel that was seized and brought in for 
adjudication. 2 

The Aden Court has the same jurisdiction in regard to a 
British vessel which is seized and brought for trial by the 
Commander or Officer of any ship belonging to a foreign state 
with whom an East African slave treaty has been made, as 
such Court would have if the vessel had been seized by the 
Commander or Officer of any of His Majesty’s ships. 3 * 


1 This extends to future treaties, * 86, 37 Viet. c. 69, s. 8, as amended 

86, 37 Viet. c. 69, s. 7, and to treaties by 42, 43 Viet. c. 38, s. 2. 

with the Government of Egypt, 42, 8 42, 43 Viet. c. 38, s. 4. 

43 Viet. c. 38, s. 3. 



CHAPTER IX. 
Ajmere and Mairwara. 


The administration of Civil Justice in Ajmere and Mairwara is 
dealt with by the Ajmere Courts Regulation, 1877 1 (as amended 
by the Ajmere Amending Regulation, 1893, 2 the Ajmere Courts 
Amendment Regulation, 1910, 3 and the Ajmere Repealing 
and Amending Regulation, 1914 4 ), which contains the 
following : — 

“ Section 4. For the purposes of the administration of civil Ajmere »nd 
justice the said territories shall form a single district, and Single™ 

There shall be five grades of Civil Courts in such district dlstr,ct * 

. , x Grades of 

(namely) : — Courts in 

(1) the Court of the Chief Commissioner, such district. 

(2) the Court of the Commissioner, and the Court of the 

Additional District Judge, 6 

(3) the Courts of Subordinate Judges of the first class, 

(4) the Courts of Subordinate Judges of the second class, 

(5) the Courts of Munsifs. 

“ Section 4a. 6 The Governor-General in Council may Power to 
appoint any person to exercise and discharge such of the to ■cta» P ChU'? 
powers and duties of the Chief Commissioner under this Commissioner. 
Chapter 7 as he may direct, and the Court of such person 
shall, as regards the exercise and discharge by him of those 
powers and duties, be deemed to be the Court of the Chief 


Commissioner. 

“ Section 4 b. 8 The Chief Commissioner, with the previous ^>^“J™ent 
sanction of the Governor-General in Council, may, from time commissioner, 
to time, appoint an Additional Commissioner who shall have 
all the powers of the Commissioner under this Regulation. 


1 Beg. I of 1877. 

* Beg. IX of 1898. 

* Beg. I of 1910. 

4 Beg. n of 1914. 

> Ibid., Soh. Pt. I. 


• Inserted by Beg. I of 1921, s. 2. 

9 Secs. 4-37. 

• Inserted by Reg. VII of 1907, 
s. 2. 
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Additional " Section 4c. 1 The Chief Commissioner may appoint any 
DUtrict judge, person to be an Additional District Judge, who shall exercise 
and discharge such of the powers and duties of the Court of 
the Commissioner as the Chief Commissioner may direct and 
shall, as regards the exercise and discharge of these powers 
and duties, be deemed, for the purposes of this Regulation, to 
be the Court of the Commissioner. 

Appointment n “ Section 5. 2 * The Chief Commissioner may appoint as 
judges Ind* many persons as he thinks fit either by name or office to be in 
such district Subordinate Judges of the first or of the second 
class or munsifs. 

“ Section 6. The Court of the Commissioner shall be 
deemed for the purposes of all enactments for the time being 
in force to be the District Court or principal Civil Court of 
original jurisdiction for such district. 

“In original suits cognizable under the Code of Civil 
Procedure 8 the jurisdiction of the Commissioner Bhall, as 
regards the amount or value of the subject-matter, be without 
limit. 


Munsifs. 


Court of 
Commissioner. 


Court of Sub- 
ordinate Judge 
of first class. 


Court of Sub- 
ordinate Judge 
of second class. 


Court of 
Munsif. 


Subordinate 
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invested with 
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“ Section 7. The jurisdiction of a Subordinate Judge of 
the first class shall extend to all such suits in which the 
amount or value of the subject-matter does not exceed ten 
thousand rupees, or where such Subordinate Judge is invested 
by the Commissioner with additional powers in this behalf, to 
all such suits without limit of such amount or value. 

“ Section 8. The jurisdiction of a Subordinate Judge of 
the second class shall extend to all such suits in which the 
amount or value of the subject-matter does not exceed five 
hundred rupees. 

“ Section 9. The jurisdiction of a Munsif shall extend to 
all such suits when the ampunt or value of the subject-matter 
does not exceed one hundred rupees. 

“ Section 10. In addition to the jurisdiction specified 
in section seven, a Subordinate Judge of the first class may 
exercise such powers conferred by any enactment for the time 
being in force on a principal Civil Court of original jurisdic- 
tion as may be delegated to him by the Commissioner. 

“ Section 11* The Chief Commissioner may invest any 
Subordinate Judge with the powers of a Judge of a Court of 


1 Inserted by Beg. II of 1914, Sob. 

Pt.1. 

* As amended by Beg. I of 1910, 


» Act V of 1908. 

* As amended by Beg. I of 1910. 
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Small Causes, and may from time to time determine the local 
limits within which such powers shall be exercised. 

“A Subordinate Judge invested with the powers of a 
Judge of a Court of Small Causes under this section may, in 
addition to such powers, exercise any other civil jurisdiction 
conferred upon him by or under this Regulation, or any other 
enactment for the time being in force. 

“ Section 12. 1 The Court of a Subordinate Judge exercis- Provincial 
ing the powers of a Judge of a Court of Small Causes, shall co„it Act, 1887 , 
be deemed to be a Court of Small Causes constituted under to * ppIy ’ 

Act IX of 1887, and except as hereinbefore provided and as 
provided in section twenty-three of this Regulation, shall be 
subject to all the provisions of that Act in so far as they may 
be found applicable. 

“Section 18. The Chief Commissioner may direct that Benches of 
any of the powers hereinbefore conferred on any Court of the 8 
two lowest grades shall be exercised by any three persons 
sitting together as a Bench. 

“ The Chief Commissioner may direct that any powers Specified 
conferred under this section shall be exercised only in reference cases. ° 
to some specified class of cases. 

“ Where three such persons sit together as a Bench, the 
decision of the majority of such persons shall be deemed the 
decision of the Bench. 

“ A Bench vested with th# powers of a Court of any grade 
under this section, shall be deemed to be a Court of such 
grade for all the purposes of this Regulation. 

“ Section 14. 2 When by any law for the time being in ^ff * r from 
force, an appeal is allowed from any decree or order passed or original 
made by a Civil Court of original jurisdiction, and no provision j unsd,ctio "• 
applicable to the territories to which this Regulation extends 
is made by such law for determining the Court to which 
such appeal shall lie, an appeal shall lie as follows, that is 
to say — 

“ (a) when such decree or order is passed or made by 
a Munsif or Subordinate Judge of the second class, to a 
Subordinate Judge of the first class specially empowered by 
the Chief Commissioner to hear such appeals ; 

“ (b) when such decree or order is passed or made by a 
Subordinate Judge of the first class, to the Commissioner ; 


1 As amended by Beg. IX of 1893. 


* As amended by Beg, I of 1910. 
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; “ (c) when each decree or order is passed or made by the 

Commissioner to the Chief Commissioner.” 

An appeal from a Commissioner’s decree made in accordance with the 
Chief Commissioner's judgment lies in an appropriate case 1 * to His 
Majesty in Council. 8 

“ Section 15. When the decision of a Subordinate Judge 
or of the Commissioner passed in appeal, reverses or modifies 
the decision of the Court of original jurisdiction on a point 
material to the merits of the case, and is not declared by any 
law for the time being in force to be final, the Commissioner 
or Chief Commissioner, as the case may be, may receive a 
second appeal, if, on a perusal of the grounds of appeal and 
of copies of the judgments of the subordinate Courts, a further 
consideration of the case appears to him to be requisite for 
the ends of justice. 

“ Section 16. When the Court of first appeal confirms 
the decision of the Court of original jurisdiction on a matter 
of fact, such decision shall be final. 

“Section 17. When the Court of first appeal confirms 
the decision of the Court of original jurisdiction on a question 
of law, or usage having the force of law, or the construction 
of any document, or the admissibility of any evidence affecting 
the merits of the case, no further appeal shall lie, but the 
party aggrieved by such decision may apply to such Court of 
first appeal to draw up a statement of such question and to 
submit it : 

“if such Court of first appeal be that of a Subordinate 
Judge, to the Commissioner ; 

“ if such Court be that of the Commissioner or Chief Com* 
missioner, to the High Coart of Judicature at Allahabad.” 

The High Coart caimot consider whether the point reserved arises in 
such case. 3 

As to the procedure in such application, see Regulation I of 1877, 
sections 18-20. It is open to the parties to refer the matter to arbitration 
in spite of suoh reference. 4 

“ Section 21. When an Appellate Court in the trial of a 

1 Pott, ohap. xst. * Kalian Mai v. Bamhithen (1898), 

* Thakur of Masuda v. Widows of 21 All., 163. 

Thakur of Nandwara (1880), 2 All., 4 Bam Lai v. Deo Baj (1921), 44 

819. All., 91. 
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civil appeal 1 * entertains a doubt in respect of a question of the molce reference 
nature specified in section seventeen, such Court may refer motion .* 11 
such question in manner provided by section eighteen. 

“ References under this section, when made by a Sub- 
ordinate Judge, shall be made to the Commissioner, and when 
made by the Commissioner or Chief Commissioner to the 
High Court of Judicature at Allahabad.” 

“ Section 23. The Court of the Chief Commissioner shall Court of chief 
be deemed for the purposes of all enactments for the time toXuicenicd' 
being in force to be the highest Civil Court of Appeal in the 
said territories. 

“Provided 8 that references under section 118 of the Reference. 
Code of Civil Procedure, 3 or under section 11 of the Pro- 
vincial Small Cause Courts Act, 1887, 4 * shall be made, not 
to the Chief Commissioner, but to the High Court at 
Allahabad. 

“ Section 23a. 8 Where the Additional District Judge has 
been specially or generally empowered to exercise and 
discharge any of the powers and duties of the Court of the 
Commissioner, references to the Commissioner in sections 14 
to 23 shall, in respect of such powers and duties, be deemed 
to refer to the Additional District Judge.” 

For the purposes of the Indian Press Aet, 1910 (I of 1910), the High 
Court at Allabahad is the High Court. 0 

“ Section 24. The general control over all the Courts of Control over 
the three lowest grades shall be vested in the Commissioner, courts, 
subject to the superintendence of the Chief Commissioner. 

“ The general control over the Court of the Commissioner 7 
and of the Additional District Judge when exercising or 
discharging the powers and duties of that Court 7 shall be 
vested in the Chief Commissioner. 

“ Section 25. 8 Subject to the control of the Chief Com- Power to 

. . distribute 

missioner, the Commissioner may direct the civil judicial judicial 
business to be distributed among the Courts of the three bUBmeM# 
lowest grades in such way as he thinks fit : provided that no 
Court shall exercise any powers beyond those conferred on it 

1 Thdkur of Maauda v. Widows of * Aot IX of 1887 , post, p. 270. 

Thakur of Nandwara (1880), 2 All., * Inserted by Rag. II of 1914. 

819. * Act I of 1910, a. 2 (c). 

* Reg. IX of 1898. 7 Reg. II of 1914. 

* Act V of 1908, post, p. 858. • As amended by Reg. II of 1914. 
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by or nnder this Regulation or some other enactment for the 
time being in force. 

“Section 26. The Chief Commissioner or Commissioner 
shall have power to withdraw any suit or appeal pending in 
any Court subject to his control or superintendence, and try 
such suit or appeal himself, or refer it for trial to any other 
such Court competent to try the same. 

“ The Commissioner may empower any Subordinate Judge 
e of the first class to exercise a like power in respect of suits 
pending in the Court of any other Subordinate Judge or of 
any Munsif. 

“ “ In either of the following cases : — 

(a) if there is an appeal before the Chief Commissioner 

from a decree or order which was passed by him in 
any other capacity or in which he is personally 
interested, 

(b) if there is an application before him for the revision 

of such decree or order, 

he shall, unless the parties consent to his proceeding with the 
case himself, transmit the record to the High Court at Allaha- 
bad and that Court shall dispose of the appeal or application 
as though it had been preferred or made to itself." ” 1 
i “ Section 84. Notwithstanding anything contained in the 
j foregoing sections of this Regulation, no suit in which any 
question regarding a right to inherit as heir by birth or 
adoption, or to succeed by any dther title to the estates of any 
of the Taluqdars, Thakurs or Jagirdars entered in the schedule 
annexed to the Ajmere Taluqdars* Relief Regulation, 1872, 2 is 
in issue, shall be heard by any Court of a lower grade than 
that of a Subordinate Judge of the first class. 

“ Section 86. Notwithstanding anything contained in 
sections seventeen and eighteen of this Regulation, the Chief 
Commissioner shall not on appeal in such suits be bound to 
make any such reference to the High Court. 

“ Section 36. References made by the Commissioner of 
Ajmere on appeal in such suits under sections eighteen and 
twenty-one, shall be made, not to the said Court as provided 
by those sections, but to the Court of the Chief Com- 
missioner : 

“ Provided that if, on any reference being made to him 

i a— This paragraph was added 
by Beg. IX of 1890, s. 1. 


* Reg. IV of 1872. 
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under this section, the Chief Commissioner is of opinion that 
such reference is one which should be disposed of by the said 
High Court, he may return it to the Commissioner with a 
view to its being submitted to that Court as provided by the 
said sections eighteen and twenty-one.” 

As to the privileges of Iatimrardara 1 in Civil and Bevenue oases, see 
Regulation II of 1877, sections 28-80. 

Under the Ajmere Taluqdars’ Relief Regulation, 1872 (IV of Taiu^ura* 
1872), the Commissioner of Ajmer may refer any application, Regulation, 
petition, or suit respecting the property under the manage- 
ment of his Court for investigation and decision by any Court 
subordinate to him. When such Court has passed its 
decision (subject to the ordinary right of appeal in civil 
cases) such Court or Appellate Court shall certify its final 
decision to the Commissioner, who shall proceed to pass such 
order for its execution as is just and expedient with reference 
to other claims admitted against the property. 2 

Power is given to the Commissioner to investigate claims, 3 
and he may refer the suit for the whole debt, or any portion 
thereof, to any Court subordinate to him for investigation 
and decision. 4 

So long as management continues all other Civil Courts 
are precluded from entertaining any suit or petition with 
regard to the property. 5 

As to Ahmadabad Taluqdars, ‘see post, chap, xlvii. 

Ajmere and Mairwara is a scheduled district. 0 

As to the laws applicable, sec the Ajmere Laws Regulation, 187 7, 7 with Laws 
its amendments. applicable. 


1 The holders of a perpetual farm 4 Ibid. s. 13. 

on lease from Government or a Ze- 5 Beg. IV of 1872, s. 6, 

mindar. See Bog. II of 1877, s. 20 ; 6 Acts XIV of 1874, Sch. I, Pfc, X ; 

Wilson’s Glossary, p. 221, XV of 1874, Soh. VI, Pt. IX. 

* Reg. IV of 1872, s. 6. 7 Beg. Ill of 1877, ss. 2-5. 

» Ibid. ss. 7-12. 
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CHAPTER X. 

Bengal, Agiu, Bihar, Orissa, and Assam. 

The constitution and jurisdiction of the Civil Courts in Bengal 
(except Calcutta), the Province of Agra, and the Province of 
Bihar and Orissa and Assam are contained in the Bengal, 
Agra, 1 and Assam Civil Courts Act, 1887, 2 which extends to the 
territories for the time being respectively administered by 
the Governor of Bengal, 3 the Governor of Bihar and Orissa, 4 
the Governor of the United Provinces 5 (other than Oudh), 
and the Governor of Assam, 6 except such portion of these 
territories as for the time being are not subject to the ordinary 
civil jurisdiction of the High Courts. 7 

The Act contains the following (amongst other) pro- 
visions : — 

“ Section 8. There shall be the following classes of Civil 
Court* under this Act, namely : — 

(1) the Court of the District Judge ; 8 

(2) the Court of the Additional Judge ; 

(8) the Court of the Subordinate Judge ; and 

(4) the Court of the Munsif.” 

As to honorary Munsifs, see jposf, pp. 132-136. 

14 Section 4. 9 The Local Government may alter the number 
of Subordinate Judges and Munsifs now fixed, and with the 
previous sanction of the Governor-General in Council, the 
number of District Judges.” 

* See Act XVI of 1911, s. 1. 

« Act XII of 1887. 

• Act VII of 1912, Sch. A, ante , 
p. 35. 

4 Ibid. Sch. B, ante , p. 77. This 
includes Sambalpur distriot ; Ben. 

Act IV of 1906, s. 2. 

* This includes Dehra Dhun (ex- 
cept Jaunsar Bawar) : Aot XXI of 
1871, s. 3. 

• Act IV of 1914, Sch. Act VII of 
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1912, Sch. G, ante , p. 85. 

7 Act XII of 1887, s. 1 (2). 

4 As amended by Act IV of 1914, 
Sch. The District Court of Saha- 
runpur is now the District Court of 
the district of Dehra Dhun (except 
Jaunsar Bawar): Aot XXI of 1871> 
s. 3. 

• As amended by Act XXXVIII of 
1920, Sch. I. 
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“ Section 6. — (1) Whenever the office of District Judge or vmmcU* 
Subordinate Judge is vacant by reason of the death, resignation 
or removal of the Judge or other cause, or whenever an increase 
of the number of District Judges or Subordinate Judges has 
been made under the provisions of section 4, the Local 
Government may fill up the vacancy or appoint the additional 
District Judges or Subordinate Judges, as the case may be. 

“ (2) Nothing in this section shall be construed to prevent 
a Local Government from appointing a District Judge or 
Subordinate Judge to discharge for such period as he thinkB 
fit, in addition to the functions devolving on him as such 
District Judge or Subordinate Judge, all or any of the 
functions of another District Judge or Subordinate Judge as 
the case may be. 

“ Section 7. 1 — (1) Whenever the office of Munsif is vacant, vacaocie* 
or whenever the Local Government increases the number of Mun»ff«. 
Munsifs, the High Court shall nominate such person as it 
thinks fit to be a Munsif, and the Local Government shall 
appoint him accordingly. 

“ (2) The Local Government may, after consultation with 
the High Court and subject to the control of the Governor- 
General in Council, make rules as to the qualifications of persons 
to be appointed to the office of Munsif. 

“Section 8. 2 — (1) When the business pending before any Additional 
District Judge requires the aid of Additional Judges for its 
speedy disposal, the Local Government may, upon the recom- 
mendation of the High Court, appoint such Additional Judges 
as may be requisite. 

“ (2) Additional Judges so appointed shall discharge any of 
the functions of a District Judge which the District Judge may 
assign to them, and, in the discharge of those functions, they 
shall exercise the same powers as the District Judge." 

A Judge cannot transfer a part-heard ease. 3 He can transfer a parti- Transfer of 
cular case, 4 or a class of cases, and he can assign all the cases from a ****** 
particular district. & 

1 As amended by Act IV of 1914, T&ni v. Surja Kanta Acharji (1905), 
s. 2, Sch. Seotion 7 does not apply 82 Calc., 875 ; 9 C. W. N„ 705. 
to Honorary Mun sifs and Benches, 4 Itupkishore Lai v. Neman Bibi 
see s. 18 lof U. P. Act II of 1896, (1915), 42 Calc., 842; 19 C. W. N., 

post, p. 186. 791. Cf. ante, p. 49. 

* As amended by Acts XVI of 1911, * Mutasaddi Lai ▼. Mule Mai 

s. 3, and IV of 1914, Sch. (1912), 84 All., 205. 

* Bidya Moyee Debya Chotodhu - 
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The Judge can assign to an Additional Jndge proceedings under the 
Provincial Insolvency Act, 1920 (V of 1920), 1 or under seotion 153 of the 
Bengal Tenancy Act, 1885 (VIII of 1885). 2 

As to a suit under section 92 of the Civil Procedure Code (publio 
charities), see Mohabor Bahman v. Hazi Abdur Bahim (1920), 48 
Calc., 58. 

This section does not permit an Additional Judge to try a case for the 
trial of which special powers are required, unless Buoh powers are vested 
in him. 3 

Admhiigtratiire “ Section 9. Subject to the superintendence of the High 

Court*. Court, the District Judge shall have administrative control over 
all the Civil Courts under this Act within the local limits of his 
jurisdiction. 

Temporary ** Section 10. — (1) In the event of the death, resignation 

charge or ^ 

District Court, or removal of the District Judge, or of his being incapacitated 
by illness or otherwise for the performance of his duties, or of 
his absence from the place at which his Court is held, the 
Additional Judge, or, if an Additional Judge is not present at 
that place, the senior Subordinate Judge present thereat, shall, 
without relinquishing his ordinary duties, assume charge of 
the office of the District Judge, and shall continue in charge 
thereof until the office is resumed by the District Judge or 
assumed by an officer appointed thereto. 

“ (2) While in charge of the office of the District Judge, the 
Additional Judge or Subordinate Judge, as the case may be, 
may, subject to any rules which the High Court may make in 
this behalf, exercise any of the powers of the District Judge. 4 

Transfer of “ Section 11. — (1) In the event of the death, resignation or 

pocMdrafwon remova j b 0 f a Subordinate Judge, or of his being incapacitated 

ordinate jndge. by illness or otherwise for the performance of his duties, or of 
his absence from the place at which his Court is held, the 
District Judge may transfer all or any of the proceedings 
pending in the Court of the Subordinate Judge either to his 
own Court or to any Court under his administrative control 
competent to dispose of them. 

“ (2) Proceedings transferred under sub-section (1) shall be 
disposed of as if they had been instituted in the Court to which 
they are so transferred : 


1 Mdkhm Lai v. Sri Lai (1912), 

84 All., 882. 

8 Lai Behari Basok v. Akhil Chan- 
dra Santra (1922), 27 0. W. N., 815. 

8 Mahomed Musa v. Abul Hasson 
Khan (1914), 41 Calo., 866; 18 0. 
W. N., 612. 


4 As to Revenue Court appeals, see 
Bahmat AH Khan v. Abdullah (1901), 
28 All., 455. 

f This includes the case where the 
Court is abolished: Gappu Lai v. 
Mathura Das (1902), 25 All., 188. 
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'* (8) Provided that the District Judge may re-transfer to 
the Court of the Subordinate Judge or his successor any pro- 
ceedings transferred under sub-section (1) to his own or any 
other Court. 

“ (4) For the purposes of proceedings which are not pend- 
ing in the Court of the Subordinate Judge on the occurrence 
of an event referred to in sub-section (1), and with respect to 
which that Court has exclusive jurisdiction, the District 
Judge may exercise all or any of the jurisdiction of that 
Court. 

“Section 12. 1 — (1) A District Judge, on the occurrence Temporary 
within the local limits of his jurisdiction of any vacancy in dSSfof 
the office of Munsif, may appoint such person as he thinks fit 
to act in the office until that person is relieved by a Munsif 
appointed under section 7 or his appointment is cancelled by 
the District Judge. 

“The District Judge shall forthwith report to the High 
Court the occurrence of every such vacancy and the making 
and cancelling of every such appointment. 

“ Section 13. — (1) The Local Government may, by noti- Pow er tofix^ 
fication in the official Gazette, fix and alter the local limits of jurisdiction of 
the jurisdiction of any Civil Court under this Act. Court*. 

“ (2) If the same local jurisdiction is assigned to two or 
more Subordinate Judges or to two or more Munsif s, the District 
Judge may assign 2 to each of them such civil business 
cognizable by the Subordinate Judge or Munsif, as the case 
may be, as, subject to any general or special orders of the 
High Court, he thinks fit.’’ 

The Judge cannot alter the local limits of the jurisdiction of a Sub- 
ordinate Judge. 3 

Where there is no such assignment, the Subordinate Judges must be 
taken to have concurrent jurisdiction. 4 

“(8) When civil business arising in any local area is 
assigned by the District Judge under sub-section (2) to one of 
two or more Subordinate Judges or to one of two or more 

1 This seotion does not apply to Ahmed ( Munshi ) (1921), 26 0. W. N., 

Honorary Munsifs and Benches, see 216. 

the United Provinces Muns ifs Act, * Bacilli Koer v. Golab Cho/nd 
1896 (U. P. Aot II of 1896), post, (1899), 27 Calc., 272. 
p. 186. 4 Chaturbhuj Maneari v. Walker 

* As to execution of decree, see (1908), 18 C. W. N., 266. 

Htf. Kaatmali ( Munshi) v. Niamuddim 
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Munsifs, a decree or order passed by the Subordinate Judge 
or Munsif shall not be invalid by reason only of the case in 
which it was made having arisen wholly or in part in a place 
beyond the local area if that place is within the local limits 
fixed by the Local Government under sub- section (l). 1 

“(4) A Judge of a Court of Small Causes appointed to be 
also a Subordinate Judge or Munsif is a Subordinate Judge or 
Munsif, as the case may be, within the meaning of this 
section. 

“ (6) The present local limits of the jurisdiction of every 
Civil Court under this Act shall be deemed to have been fixed 
under this section. 

Pl»ce of sitting “Section 14. — (1) The Local Government may, by notifi- 

0 1 C, ’ arts ' cation in the official Gazette, fix and alter the place or places 

at which any Civil Court under this Act is to be held. 

“ (2) All places at which any such Courts are now held 
ph&ll be deemed to have been fixed under this section.” 

As to holidays, see Act XII of 1887, s. 15, as amended by Act XXXVIII 
of 1920, Soh. I. 

Continuance of “Section 17. — (1) Where any Civil Court under this Act 
Sou^cMoing h as from any cause ceased to have jurisdiction with respect to 
diction^” 1 * an J case > an y proceeding in relation to that case which, if that 
Court had not ceased to have jurisdiction, might have been had 
therein may be had in the Court to which the business of the 
former Court has been transferred. 2 

“(2) Nothing in this section applies to cases for which 
provision is made in section 114 or sections 36 and 37 of the 
Code of Civil Procedure, 1908, or in any other enactment for 
the time being in force. 

Extent of “Section 18. Save as otherwise provided by any enact- 

diot io n > <rf lri, ‘ men * f° r the time being in force, the jurisdiction of a District 
District °r Judge or Subordinate Judge extends, subject to the provisions 
Judge. in4t * of section 15 of the Code of Civil Procedure, 1908, to all 
original suits for the time being cognizable by Civil Courts.” 

Bengal Regulation VI of 1828, which with certain amendments is 
still in force in Bengal, authorises the institution of summary Buits 
before the District Judge, within whose local jurisdiction the land stipu- 
Indigo. lated to be cultivated with the indigo-plant may be situated, to enforce 

1 As to execution of the deoree Muketjee v. Dim Nath Mukerjee 
after a redistribution of cases, see (1897), 25 Oslo., 815. 

Jagernath Sahai v. Dip Rani Koer * See Jafar ( Sheikh ) v. Kamalim 
(1895), 22 Calc., 871; Kali Dado Debi (1900), 50. W. N., 160. 
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the execution of certain written engagements for the cultivation and 
delivery of the indigo-plant. 

“Section 19. 1 — (1) Save as aforesaid, and subject to the Extent of 
provisions of sub-section (2), the jurisdiction of a Munsif ° 

extends to all like suits of which the value does not exceed 
one thousand rupees.” 

A Munsif can investigate a claim for mesne profits pending suit in 
excess of one thousand rupees/ 2 but in the case of mesne profits before 
suit he has no such power. 3 

The object of sections 19 and 20 was to create in the District Judge, 

Subordinate Judge, and Munsif concurrent jurisdiction up to Ks.1,000. 4 

A full Bench of the Allahabad High Court, differing from the Bengal Restitution of 
High Court, 5 * has held that a Munsif can try a suit for restitution ot 
conjugal rights. 0 It is submitted that the former view, which was in 
accordance with the almost universal practice, 7 is correct. 

“ (2) 8 The Local Government may, on the recommenda- 
tion of the High Court, direct by notification in the official 
Gazette, with respect to any Munsif named therein, that his 
jurisdiction shall extend to all like suits of such value not 
exceeding two 9 thousand rupees as may be specified in the 
notification. 

“ Provided that the Local Government may, by notification 
in the local official Gazette, delegate to the High Court its 
powers under this section. 

“ Section 20. — (1) Save as otherwise provided by any Appeal, from 
enactment for the time being in force, an appeal from a decree Additfonla' 1 
or order of a District Judge or Additional Judge 10 shall lie to Jud ge“- 
the High Court. 

“ (2) An appeal shall not lie to the High Court from a 
decree or order of an Additional Judge in any case in which, 
if the decree or order had been made by the District Judge, an 
appeal would not lie to that Court.” 

This section merely defines the Court to which appeals lie. It does 


1 8. 19 does not apply to Hono- 
rary Munsifs and Bencbos: U. P. 
Act n of 1896, s. 13. 

* Dinanath Sahai v. Mayawati 
Kwr (1921), 6 Pat. L. J., 64; [1921 
Pat.], 69. 

* Bhupendra Kumar Chaltravarty 
v. Puma Chandra Bose (1910), 43 
Calc., 660 ; 16 0. W. N., 606. 

4 Nidhi Lai v. Mazhar Husain 

.(1884), 7 All., 230. 

4 Aklemannessa Bibi v. Mahomed 


Hatem (1904), 31 Calc., 849 ; 8 

C. W. N., 705. 

* Zair Husain Khan v. Khurshed 
Jan (1906), 28 All., 545. 

» Ibid, at p. 547. 

4 As amended by Act IV of 1914, 
s. 2, Sch. 

• In Bihar and Orissa, read “ four " : 
B. & O., Act IV of 1922, s. 2. 

14 Makhan Led v. Sri Lai (1912), 
84 AIL, 882. 
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not define the right of appeal, or the class of decrees or orders from which 
appeals lie. 1 

“Section 21. — (1) Save as aforesaid, an appeal from a 
decree or order of a Subordinate Judge shall lie — 

(a) to the District Judge where the value of the original 
suit in which or in any proceeding arising out of 
which the decree or order was made did not exceed 
five thousand rupees.” 

As to the power of the appellate Court to make a decree for a sum 
exceeding five thousand rupees, see Satya Kinkar Sahcina v. Shiba Prasad 
Singh (Raja Sri Sri ) (1919), 4 Pat. L. J., 447 ; [1920 Pat.] , 17. 

As to the valuation of suits, see ante , pp. 11-14. 

“ (b) To the High Court in any other case.” 

A District Judge in such case cannot entertain an appeal. 2 

“ (2) Save as aforesaid, an appeal from a decree or order 
of a Munsif shall lie to the District Judge.” 

An appeal so lies even when the Munsif has investigated a claim 
amounting to more than one thousand rupees. 3 


Appeals from 
Subordinate 
Judges and 
Munsifs. 


“(8) Where the function of receiving any appeals which 
lie to the District Judge under sub-section (1) or sub-section 
(2) has been assigned to an Additional Judge, the appeals 
may be preferred to the Additional Judge. 

“ (4) The High Court may, with the previous sanction of 
the Local Government, direct, by notification in the official 
Gazette, that appeals lying to the District Judge under sub- 
section (2) from all or any of the decrees or orders of any 
Munsif shall be preferred to the Court of such Subordinate 
Judge as may be mentioned in the notification, and the 
appeals shall thereupon be preferred accordingly.” 

When appeals are so preferred the subordinate Judge can hear and 
decide them. 4 


Power to 11 Section 22. — (1) A District Judge may transfer to any 

Shbordlimte Subordinate Judge under his administrative control any 

Judges appeals ■ 

from Munsifs. 

1 Protop Chandra Misser v. Pro- • Dinanath Sahai v. Mayawati 
jonath Misser (1891), 19 Calo., 275. Kuer (1921), 6 Pat. L. J., 54; [1921 

* Bandvram Mook&rjce v. Puma Pat.], 69. 

Chandra Boy (1917), 45 Calc., 926; 4 Sheo Harakh v. Bam Chandra 

Baghu Singh v. Usuf AU (1918), 4 (1914), 87 All., 76. 

Pat. L. J., 202. 
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appeals pending before him from the decrees or orders of 
Munsifs.” 

This does not include an application for revocation of a sanction for 
a prosecution. 1 2 

When the appeal is so transferred the Subordinate Judge has all the 
powers of an appeal Court.- 

“ (2) The District Judge may withdraw any appeal so 
transferred, and either hear and dispose of it himself or 
transfer it to a Court under his administrative control com- 
petent to dispose of it. 

“ (3) Appeals transferred under this section shall be dis- 
posed of subject to the rules applicable to like appeals when 
disposed of by the District Judge.” 3 

“Section 23. 4 * * — (1) The High Court may, by general or Excuse by 
special order, authorise any Subordinate Judge or Munsif to ,iudgeor ftte 
take cognizance of, or any District Judge to transter to aJJSctionof 
Subordinate Judge or Munsif under his administrative control, J° urt 
any of the proceedings next hereinafter mentioned or any proceedings, 
class of those proceedings specified in the order. 

“ (2) The proceedings referred to in sub-section (1) are the 
following, namely 

(a) proceedings under Bengal Eegulation V of 1770 3 
(to limit the interference of the Zillah and City 
Courts of Dewanny Adawlut in the execution of 
Wills and Administration to the Estates of persons 
dying intestate),” 

As to proceedings under Act VIII of 1890 (guardians and wards), seo 
section 2 (3) of that Act. 

“ (d) proceedings under the Indian Succession Act, 1865,° 
and the Probate and Administration Act, 1881, 7 
which cannot be disposed of by District Delegates; 
and 


1 Hari Mandal v. Keshab Chandra 
Manna (1912), 16 C. W. N., 903; 
Ram Charan Chandra v. Taripulla 
Sheikh (1912), ibid. 645. 

2 Vismadev Das v. Sita Nath Roy 

(1912), 40 Calc., 259. 

* See Sohnav.Khalak Singh (1889), 

13 AU., 78. As to appeals in cases 
under the Agra Tenancy Act (U. P. 

Act II of 1901), see Afzal Shah v. 

Muhammad Abdul Karim Khan 


(1915), 37 All., 232. 

4 This section does not apply to 
Honorary Munsifs and Benches, see 
U. P. Act II of 1896, s. 13, post , 
p. 135. 

8 Post , pp. 397, 398. 

8 Act X of 1865. 

7 Act V of 1881. Kunjo Behari 
Gossami v. Hem Chunder Laliiri 
(1898), 25 Calc., 840. 


T« OJ.I. 


8 
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(e) references by Collectors under Sch. III. para. 4, of the 
Code of Civil Procedure (Y of 1908). 1 

“ (8) The District Judge may withdraw any such pro- 
ceedings taken cognizance of by, or transferred to, a Sub- 
ordinate Judge or Munsif, and may either himself dispose 
of them or transfer them to a Court under his administrative 
control competent to dispose of them. 

Disposal of “Section 24. 2 — (1) Proceedings taken cognizance of by, 
referred toln or transferred to, a Subordinate Judge or Munsif, as the case 
lection? 80 ™ 6 ma y ^ e ’ un der the last foregoing section shall be disposed 
of by him subject to the rules 3 applicable to like proceedings 
when disposed of by the District Judge: 

“ Provided that an appeal from an order of a Munsif in 
any such proceeding shall lie to the District Judge. 

“(2) An appeal from the order of the District Judge on 
the appeal from the order of the Munsif under this section 
shall lie to the High Court if a further appeal from the 
order of the District Judge is allowed by the law for the 
time being in force. 

Power to “Section 25. 4 The Local Government may, by notifica- 

dinate judges tion in the official Gazette, confer, within such local limits 
wSthSmS'i" as it thinks fit, upon any Subordinate Judge or Munsif the 
c«n«e Court jurisdiction of a Judge of a Court of Small Causes under the 
juris ictiou. p roy j nc j a j g ma p Cause Courts Act, 1887, 5 for the trial of 

suits cognizable by such Courts up to such value, not exceeding 
five hundred rupees 6 in the case of a Subordinate Judge or 
two hundred and fifty in the case of a Munsif, as it thinks 
fit, and may withdraw any jurisdiction conferred: Provided 7 
that the Local Government may, by notification in the local 
official Gazette, delegate to the High Courts its powers under 
this section. 

Suspension or “ Section 2(5. Any District Judge, Additional Judge, Sub- 
Judges by ordinate Judge or Munsif may, for any misconduct, be sus- 
Goveroment. pended or removed by the Local Government. 

1 This refers to execution of decrees (1889), 13 All., 78. 

by Collectors. 4 This section doos not apply to 

* This section does not apply to Honorary Munsifs and Benches ; sec 

Honorary Munsifs and Benches ; see United Provincos Honorary Munsifs 

United Provinces Honorary Munsifs Act, 1896 (U. P. Act II of 1696), s. 13, 
Act, 1896 (U. P. Act II of 1896), s. 18, }x>sl, p. 136. 
post, p. 136. 3 IX of 1887. 

' This includes the rules relating * Aot XVI of 1911, s. 4. 

to appeals : Sohna v. Khalak Singh 1 Act IV of 1914, Sch. Pt. I. 
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“Section 27. — (1) The High Court may, whenever it sees Suspension of 

. •* Subordinate 

argent necessity for so doing, suspend a Subordinate Judge. Judge by High 

“ (2) Whenever the High Court suspends a Subordinate Cuurt ’ 

Judge under sub-section (1), it shall forthwith report to the 
Local Government the circumstances of the suspension, and 
the Local Government shall make such order with respect 
thereto as it thinks fit. 

“ Section 28. — (1) The High Court may appoint a com- Suspension or 
mission for inquiring into alleged misconduct of a Munsif. SKf by 

“ (2) On receiving the report of the result of the inquiry, ll,gh Court * 
the High Court may, if it thinks fit, remove or suspend the 
Munsif. 

“ (3) The provisions of the Public Servants’ Inquiries Act 
(XXXVII of 1850) shall apply to inquiries under this section, 
the powers conferred by that Act on the Government being 
exercised by the High Court. 

“ (4) The High Court may, before appointing the commis- 
sion, suspend the Munsif pending the result of the inquiry. 

“ (5) The High Court may, without appointing a Com- 
mission, remove or suspend a Munsif. 

“ Section 29. — (1) A District Judge may, whenever ho sees SiwpeMion of 
urgent necessity for so doing, suspend a Munsif under his District Judge, 
administrative control. 

“ (2) Whenever a District Judge suspends a Munsif under 
sub-section (1), he shall forthwith report to tho High Court 
the circumstances of the suspension, and the High Court 
shall make such order with respect thereto as it thinks fit.” 

As to tho appointment and removal of ministerial officers, sco 
sections 80 to 35 of the Act. 

“ Section 86. 1 — (1) The Local Government may invest with Power to 
the powers of any Civil Court under this Act, by name or in o? B cfvifcouttg 
virtue of office — °“ officor "’ 

(a) any 2 officer in the Chota Nagpur, Sambalpur, 3 * Jal- 

paigori or Darjeeling district, or in any part of the 
territories administered by the Chief Commissioner of 
Assam except the district of Sylhet, or, 

(b) after consultation with the High Court, any officer 


1 As amended by Aot XXXVIII of v. Kali Prasanna Ohose (1897), 9 

1920, Soh. I. C. W. N., 127. 

3 This includes an officer with 8 Ben. Act IV of 1906, s. 5. 

judicial powers: Haladhar Mahato 
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serving in any other part of the territories to which 
this Act extends and belonging to a class defined in 
this behalf by the Local Government. 

“ (2) Nothing in sections 4 to 8 (both inclusive), or sections 
10 to 12 (both inclusive) or sections 27 to 85 (both inclusive), 
applies to any officer so invested, but all the other provisions 
of this Act shall, so far as those provisions can be made 
applicable, apply to him as if he were a Judge of the Court 
with the powers of which he is invested. 

“ (8) Where, in the territories mentioned in clause (a) of 
sub-section (1), the same local jurisdiction is assigned to two 
or more officers invested with the powers of a Munsif, the 
officer invested with the powers of a District Judge may, with 
the previous sanction of the Local Government, delegate his 
functions under sub-section (2) of section 13 to an officer 
invested with the powers of a Subordinate Judge or to one of 
the officers invested with the powers of a Munsif. 

11 (4) Where the place at which the Court of an officer 
invested with powers under sub-section (1) is to be held has 
not been fixed under section 14, the Court may be held at any 
place within the local limits of its jurisdiction.” 

As to the law to be applied by the Courts, sec section 37. 


Judges not to 
try suits in 
which they are 
interested. 


“ Section 88. 1 — (1) The presiding officer of a Civil Court 
shall not try any Buit or other proceeding to which he is a 
party or in which he is personally interested. 

“ (2) The presiding officer of an appellate Civil Court under 
this Act shall not try an appeal against a decree or order passed 
by himself in another capacity. 


“(8) When any such suit, proceeding or appeal as is 
referred to in sub-section (1) or sub-section (2) comes before 


any such officer, the officer shall forthwith transmit the 


record of the case to the Court to which he is immediately 
subordinate, with a report of the circumstances attending the 
reference. 


“(4) The superior Court shall thereupon dispose of the 
case under section 24 of the Code of Civil Procedure, 1908. 

“ (5) Nothing in this section shall be deemed to affect the 
extraordinary original civil jurisdiction of the High Court 


1 This applies to Provincial Courts s. 40 (1). 
of Small Causes: Aot XII of 1887, 
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“Section 89. 1 For the purposes of the last foregoing 
section the presiding officer of a Court subject to the admini- 
strative control of the District Judge shall be deemed to be 
immediately subordinate to the Court of the District Judge, 
and, for the purposes of the Code of Civil Procedure, 1908, the 
Court of such an officer shall be deemed to be of a grade 
inferior to that of the Court of the District Judga 

“ Section 40. — (1) This section and sections 15, 82, 37, 88 
and 39 apply to Courts of Small Causes constituted under the 
Provincial Small Cause Courts Act, 1887 ? 

“ (2) Save as provided by that Act, the other sections of 
this Act do not apply to those Courts.” 

1 This applies to Provincial Courts b. 40 (1). 
of Small Causes : Act XII of 1887, 8 Act IX of 1387. 


Subordination 
of Courts to 
District Court. 


Application of 
Act to Provin- 
cial Courts of 
Small Causes. 



CHAPTER XI. 

Courts in certain Exceptional Districts in Bengal and 

Assam. 

The Andaman and Nicobar Islands . 

There are certain special provisions in the Andaman and 
Nicobar Islands Regulation, 1876 (Reg. Ill of 1876) for the 
administration of justice in the group of islands known as 
the Great and Little Andamans with their dependencies, and 
the Island of Nancowry, together with all the others commonly 
known as the Nicobar Islands, that is to say, the islands of Car 
Nicobar and Great Nicobar, with those lying between them, 
including Tillanchong (hereafter called the Nicobars), 1 save in 
so far as expressly provided by that Regulation. 

These islands are a Scheduled District.- 

Code of Civil The Code of Civil Procedure (Act V of 1908) is in force 
apphed? 16 subject to the following modifications, namely : — 

For section 100 the following section has been substituted: — 
Second appeal. “ Unless when otherwise provided by this Code or by any 
other law, from all decrees passed in appeal by any Court sub- 
ordinate to the High Court, reversing or modifying the decision 
of the Court of original jurisdiction on a point material to the 
merits of the case, an appeal shall lie to the High Court, if it 
appears to that High Court, on a perusal of the grounds of 
appeal and of copies of the judgment of the Court below, that 
a further consideration of the case is requisite for the ends of 
justice.” 3 


1 See Reg. Ill of 1 876, as amended 
by Regs. I of 1884, IV of 1908, and 
II of 1915, s. 2. Little Cocos and 
Preparis islands ceased to be subject 
to this Regulation, as from the 29th 
of November, 1882: Act VIII of 
1883, s. 4. 


* Acts XIV of 1874, s. 1, Sch. I, 
Pt. VIII; XV of 1874, s. 2, Sch. V, 
Pt. VIII, amended by Act VIII of 
1883. 

8 Reg. Ill of 1876, s. 14, as amended 
by Reg. I of 1884, s. 14, and Reg. IV 
of 1908, s. 20. 
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Section 102 of Act V of 1908, prohibiting second appeals Sm&u Gum 
in suits cognizable by a Court of Small Causes is to be 00 " 4 *" 4 *- 
omitted. 1 

For section 115 of Act V of 1908 the following is sub- Revision, 
stituted : — 

" The High Court may call for the record of any proceed- 
ings of a Court subordinate to it, and, if it appears that there 
has been in the proceedings an error material to the merits of 
the case, may pass such judgment or order thereon as it 
thinks fit. 2 

“ Section 14a. 3 4 The following provisions shall regulate civil Justice in 
the administration of Civil justice in the Nicobars, namely: — thc Nicobars. 

“(I) Any officer of Government or other person em- 
powered in this behalf by the Chief Commissioner may try 
and decide any suit or other proceeding of a Civil nature 4 
arising in the Nicobars, and in doing so shall follow such 
practice and procedure as the Chief Commissioner may, with 
the previous sanction of the Governor- General in Council, 
prescribe by notification in the Gazette of India. 

“ (2) In deciding such suit or other proceeding, such 
officer or other person shall have regard to local custom and 
to justice, equity and good conscience. 

“(3) The Chief Commissioner may revise any decree or 
other order made in the exercise of the powers conferred by 
this section.” 


Chittacfo ikj Hill- 1 T racts . 

The administration of Chittagong Hill-Tracts, the boun- 
daries of which may be defined or varied by the Government 
of Bengal with the previous sanction of the Governor-General 
in Council, 5 is carried out by the Chittagong Hill-Tracts Begu- 
lation, 1900 (I of 1900), and rules made under section 18 
thereof. 6 

The Chittagong Hill-Tracts is a Scheduled District. 7 

As to the enactments applicable to the Chittagong Hill-Tracts, see 
Regulation I of 1900, section 4, Schedule. 

1 Reg. Ill of 1876, s. 14, as amended 5 Reg. I of 1900, s. 2 (2). 

by Reg. I of 1884, s. 14, and Reg. IV • Ibid* s. 3. 

of 1908, s. 20. 7 Acts XIV of 1874, s. 1, Sell. I, 

* Ibid . Pt. Ill ; XV of 1874, s. 2, Sob. VI, 

8 Inserted by Reg. II of 1916, s. 4. Pt. II. 

4 See jp 03$, pp. 294-302. 
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Appointment 
of officers. 


To be a 
district under 
Superin- 
tendent. 


Power to 
withdraw case. 


Control and 
revision. 


Bar to jurisdic* 
tion of Civil 
Courts. 


The Local Government may appoint a Superintendent, 
Assistant Superintendents, and other officers for the admini- 
stration of the tracts, and may invest any Assistant Super- 
intendent with the powers of the Superintendent, and define 
the limits of his jurisdiction. 1 

The Chittagong Hill-Tracts constitute a district for the 
purpose of . . . civil jurisdiction. The Superintendent is 
the District Magistrate, and subject to orders passed by the 
Local Government, the general administration of the Tracts, 
in . . . civil, . . . matters is vested in the Superintendent. 2 

The Superintendent may withdraw any . . . civil case 
pending before any officer or Court in the Tracts, and may 
either try it himself or refer it for trial to some other officer 
or Court. 3 

All officers in the Chittagong Hill-Tracts are subordinate 
to the Superintendent, who may revise any order made by 
any such officer, including an Assistant Superintendent in- 
vested with any of the powers of a Superintendent. 4 

The Commissioner may revise any order made by the 
Superintendent or by any officer in the Hill- Tracts. 5 

The Local Government may make rules for amongst other 
things — 

(a) the administration of civil justice in the Hill-Tracts, 

(i») the prohibition, restriction, and regulation of the ap- 
pearance of legal practitioners in cases arising in 
such tracts. 6 

Except as provided in the Regulation or in any other 
enactment for the time being in force, a decision passed, act 
done, or order made under the Regulation or the rules there- 
under cannot be called in question in any Civil or Criminal 
Court. 7 


Eastern Bengal and Assam. 

E a a temBengai As to the Garo Hills, Khasi and Jaintia Hills, Lushai 
and Assam. Hills, Naga Hills, North Cachar, Subdivision of Cachar Dis- 
trict, Mukir Hill-Tracts in Nowgong and Sibsagar Districts, 
and the Dibrugarh Frontier Tract in Lakhimpur District, see 
the Assam Frontier Tracts Regulations, 1880, 8 sects. 1, 2 ; and 


* Beg. I of 1900, s. 6. 

* Ibid. s. 7. 

* Ibid. s. 10. 

* Ibid. b. 17 (1). 


» Ibid. b. 17 (2). 

• Ibid. 8. 18. 

» Ibid. b. 19. 

• Beg. n of 1880. 
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1884, 1 sec. 1, and the Eastern Bengal and Assam General 
Glauses Act, 1909, 2 s. 18. 

Jalpaiguri and Darjeeling Districts. 

These are Scheduled Districts . 3 

The High Court of Calcutta has and exercises with regard a»d 

to the District of Darjeeling all such jurisdiction and powers 4 * rj Ing " 
as it has and exercises with regard to any other territory. 0 


» Beg. m of 1884. Part III. 

* Eastern Bengal and Assam Act I 4 J.c. Outside the local limits of its 

of 1909. ordinary original Civil Jurisdiction. 

* Acts XIV of 1874, s. 1, Sell. I, * Act XIX of 1867, s. 2. 

Part III ; XV of 1874, s. 2, Sch. VI, 



CHAPTER XII. 


CoUBTS IN CEBTAIN EXCEPTIONAL TlUCTS IN BlHAE AND 

Obissa. 


Angul. 

Angul District. The following provisions are to be found in the Angul Laws 
Regulation, 1913, 1 which applies to the district comprising 
Angul and the area known as the Khondmals. 2 

As to the law applicable, see sections 3 to 8 and 30 of that Regulation. 


Ordinary 
Courts of Civil 
Justice. 


The district is divided, for Civil, Criminal, and Revenue 
purposes, into the Sadar or Angul sub-division and the 
Khondmals sub-division. 3 

The following are the Courts of Civil Justice. They are 
subject to the general superintendence and control of the 
Local Government. 4 * 

(1) The Court of the Deputy Collector and Deputy 
Magistrate ; 


This includes any Sub-Deputy Collector and Sub- Deputy Magistrate 
who is specially empowered by the Commissioner to discharge the 
functions of a Deputy Collector and Deputy Magistrate. 6 


(2) the Court of the Sub-divisional officers 6 of Angul and 

the Khondmals ; 

(3) the Court of the Deputy Commissioner ; 7 and 

(4) the Court of the Commissioner. 

Establishment “Section 11. The Local Government may establish any 

of otter Courts, (j our £ s an( j ma y i uves t them with such powers as it may 

prescribe to be exercised in the district. 


1 Reg. Ill of 1913. 

« Ibid. b. 2 (d). 

* Ibid. s. 9. 

4 Ibid. a. 10. 

B Ibid . s. 2 (b). 

* That is the officers in charge of 


the sub-divisions of the district : Beg. 
Ill of 1913, s. 2 (g). 

7 This means the officer in chief 
executive oharge of the district, by 
whatever other title he may be 
designated : ibid. s. 2 (c). 
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“ Section 12. — (1) The immediate control and supervision Control over 
of the Court of the Deputy Commissioner and of any other Court8, 
Court of equal or similar powers that may hereafter be 
established in accordance with the provisions of section 11 
shall be vested in, and every such Court shall be subordinate 
to, the Court of the Commissioner. 

“ (2) The immediate control and supervision of the above 
Courts and of any other similar Court that may be hereafter 
established under section 11 shall be vested in, and all such 
Courts shall be subordinate to, the Court of the Deputy Com- 
missioner. 

“ Section 18. The Local Government may, by notification Locft^juriadie- 
in the Bihar and Orissa Gazette, define the local limits of the powers of 
jurisdiction and the powers of any Court established under CouTt * 
this Regulation, or of any officer of the Government employed 
in the district.” 

By section 14 the following are the ordinary powers of Power of 
the Civil Courts of Justice : Courts. 

1. The Court of the Deputy Collector and Deputy Magis- 
trate has powers corresponding to those of a Civil Court under 
the Code of Civil Procedure 1 to try original civil suits of which 
the value does not exceed one hundred rupees. 

2. The Courts of the Sub-divisional officers of Angul and 
the Khondmals have similar powers to try original civil suits of 
which the value does not exceed five hundred rupees, and 
powers of a Court of Small Causes under the Provincial Small 
Cause Courts Act, 1887 ; 2 the limit of powers in each case to 
be decided by the Local Government. 

8. The Court of the Deputy Commissioner has powers 
corresponding to those of a District Judge, as defined in the 
Code of Civil Procedure, 1908, 3 to try original civil suits and 
appeals without limit as respects the value. 

4. The Court of the Commissioner has powers corre- 
sponding to those of a High Court under the Code of Civil 
Procedure, 1908. 3 

The Local Government may, by notification in the Bihar Further 
and Orissa Gazette, confer upon any of such Courts any p 
further powers in addition to those specified. 4 

“ Section 32. The Court "may, at any time, of its own Reference to 
motion, for reasons to be recorded in writing, refer any matter p a nch»y»t. 


1 Act V of 1908. 

* Act IX of 1887. 


3 Act V of 1908. 

« Reg. Ill of 1913, 8. U (2) (a). 



Reference to 
arbitration. 


Bar to 
arbitration. 


Appeal. 
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arising in any suit to the arbitration of any village panchayat 
which has been vested by the Deputy Commissioner with 
powers in this behalf. 

“ Section 88. Where any suit involves — 

(a) the examination or adjustment of accounts, or 

(b) questions of pedigree or local caste or of local or 

family custom, or , 

(c) any other question of family law, 

the Court may, of its own motion or on the application of 
any of the parties, and after recording its reasons in writing, 
refer to arbitration any matter of difference between the 
parties. 

“ Section 84. Notwithstanding anything contained in 
Schedule II of the Code of Civil Procedure, 1908 : — 

“ (a) No matter in which any settlement proceeding or 
any interest of the Government is involved can be referred to 
arbitration. 

“ (b) No award which is contrary to any of the provisions 
of this Regulation shall have any effect.” 

“ Section 88. — (1) An original decree or order made by 
the Court of a Sub-divisional officer, the value of which does 
not exceed fifty rupees, shall, subject to the provisions of this 
Regulation as to revision, be final. 

“ (2) From every other decree or order made by the Court 
of a Sub-divisional officer and from every decree or order 
made in any civil or revenue suit by any other Court sub- 
ordinate to the Court of the Deputy Commissioner, an appeal 
shall lie to the Court of the Deputy Commissioner. 

“ (3) An original decree or order made by the Court of the 
Deputy Commissioner in any civil or revenue suit, the value 
of which does not exceed five hundred rupees, shall, subject to 
the provisions of this Regulation with respect to revision, be 
final. 

“ (4) From every other original decree or order made by the 
Court of a Deputy Commissioner in any civil or revenue suit 
an appeal shall lie to the Court of the Commissioner. 

“(5) Save as provided by sub-section (6) and subject to 
the provisions of the Regulation, with respect to revision, 
every appellate decree or order of the Court of the Deputy 
Commissioner in any civil or revenue suit shall be final. 

“ (6) An appeal from an appellate decree or order of the 
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Court of the Deputy Commissioner in a civil or revenue suit, 
the value of which exceeds one thousand rupees, and in which 
the Deputy Commissioner has reversed or modified the orders 
of the Lower Court, shall lie to the Court of the Commis- 
sioner. 

“Section 89. The Commissioner or the Deputy Commis- RevUion. 
sioner may, of his own motion or otherwise, call for the record 
of any Civil or Revenue case decided by any Court under his 
control and supervision, and may pass such order therein as 
he may think fit." 


Santhal Parganas. 

The jurisdiction of the Courts of Civil Justice in the 
Santhal Parganas has been recently discussed in the cases of 
Malta Prasad' v. Jtamani Mohan Singh (1914), 41 1. A., 197 ; 42 
Calc., 116 ; 18 C. W. N., 994 ; 16 Bom., L. R., 824, and Darhari 
Panjam v. Bhoii Hoy (1914), 41 Calc., 915 ; 18 C. W. N., 

575. 

Before the making of the Santhal Parganas Justice 
Regulation, 1893, 1 there were two classes of Civil Courts, viz., 

1. Courts of settlement officers. °* 

2. Courts of officers appointed under the Santhal Parganas 
Act, 1855, 2 by the Lieutenant-Governor of Bengal. 

The following portions of the Santhal Parganas Act, 1855,® p“^* g| Act 
are still in force. . 

The districts, a schedule of which is to be found in 
the Santhal Parganas Act, 1857, 4 are placed under the super- diSt». 
intendence and jurisdiction of an officer or officers appointed 
formerly by the Lieutenant-Governor of Bengal and now by 
the Governor of Bihar and Orissa and such officers are now 
subject to the direction and control of the Governor of Bihar 
and Orissa. 5 

The directions must be consistent with Regulation V of 1898 (post, 
pp. 126 et seq.), and with all other enactments for the time being in force 
in the Santhal Parganas. 0 


The administration of civil justice is vested in the officer or Adtnim«tr*tion 

, . . , of justice. 

oflicers to be so appointed. 

Provided that all civil suits in which the matter in dispute Suita exceed- 

mg value of 


1 Reg. V of 1893. 

1 Act XXXVII of 1855. 
* Ibid. 


4 Act X of 1857. 

• Act XXXVII of 1855, b. 1, cl. 2. 

• Reg. V of 1893, s. 27, 
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one thousand 
rupees. 


Grades of 
Courts estab> 
lished under 
Act XII of 
18S7. 


Appointment 
of Judges. 


Original 

jurisdiction. 


Appeals. 


shall exceed the value of one thousand rupees shall be tried 
and determined according to the general laws and regulations. 1 

The Santhal Parganas Regulation, 1893, 2 added a third 
class of Courts, namely Courts established under the Bengal, 
Agra, and Assam Civil Courts Act, 1887, 3 * * and also made provi- 
sions as to the Courts established under the Santhal Parganas 
Act, 1855.4 


Part I. — Courts established under the Bengal , Agra , and 
Assam Civil Courts Act , 1887. 

The Courts established under the Bengal, Agra, and Assam 
Civil Courts Act, 1887, are — 

(1) The Court of the District Judge, and 

(2) The Courts of Subordinate Judges. 6 

The Deputy Commissioner of the Santhal Parganas is the 
District Judge, and the Local Government may appoint any 
Sub-divisional officer to be a Subordinate Judge. 6 

The jurisdiction of the District Judge or a Subordinate 
Judge extends, subject to the provisions of section 15 of the 
Code of Civil Procedure, 7 to suits of which the value exceeds 
one thousand rupees, 8 and which are not excluded from his 
cognizance by the Santhal Parganas Settlement Regulation 9 
or by any other law for the time being in force. 

Provided that such jurisdiction does not extend to any 
suit for money in which the amount claimed, exclusive of 
interest, does not exceed five hundred rupees. 10 

As to the procedure, see Regulation V of 1893, section 10. 

As to tho enactments in force in the Santhal Parganas, sco Regula- 
tion III of 1872, Schedule. 

The course of appeals from decrees and orders in such 


1 Act XXXVII of 1855, s. 2. Sard - 

hart Sah v. Hukwn Chand Sah 

(1914), 41 Calc., 876; 18 C. W. N., 
662; Dungaram Marwary v. Rajhi - 
shore Deo (1890), 18 Calc., 133. 

Reg. V of 1893. 

Act XII of 1887, ante , chap. x. 

Act XXXVII of 1855, ante , p. 125. 

Reg. V of 1893, s. 7. 

Ibid . 8. 8. 

* Act V of 1908. 

» As to a suit for rent, see Darbari 
Panjara v. Bhoti Roy (1914), 41 Calc., 


915; 18 C. W. N., 575. 

* Reg. Ill of 1872, s. 11, which 
provides that except as provided in 
s. 25a, no suit lies in any civil Court 
regarding any matter decided by any 
settlement Court under the rules 
made in accordance with that Regu- 
lation. Sec. 25a (inserted by s. 9 of 
Reg. Ill of 1908) allows a suit to find 
and determine tho rights of zamindars 
and other proprietors as between 
themselves. 

10 Reg. V of 1893, s. 9. 
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suits shall, where an appeal is allowed by law, be that 
prescribed in section 20, sub-section (l), 1 and section 21, sub- 
section (l) 2 of the Bengal, Agra, and Assam Civil Courts 
Act, 1887, and in section 100 (Second Appeals) of the Code of 
Civil Procedure, 3 the expression “High Court” in the said 
section being construed to mean the High Court Df Juris- 
diction at Patna. 4 * * 

During a settlement of the whole or part of the Santhal Suits for land 
Parganas all suits in regard to — 8<>tU *' 

(a) any land or any interest in, or arising out of, land, or 

( b ) the rent or profits of any land, or 

(c) any village-headship or other office connected with 

any land, 

must be brought before the settlement officers or the Court of 
officers appointed under the Santhal Parganas Act, 1855,® and 
the Santhal Parganas Regulation, 1893.° 

There is power to the officer to transfer the case to a Court 
established under Act XII of 1S87. 7 

The general laws and regulations are applicable in the Santhal 
Parganas to suits exceeding one thousand rupees in value. 8 

As to the rovisional jurisdiction of the High Court over Courts in the 
Santhal Parganas, sec post, p. 128, and ante, p. 27. 


Part II. — Courts of Officers appointed under Section 2 of 
Act XXXVII of 1855. 

Tho Courts of officers appointed by the Governor under trades of 
section 2 of Act XXXVII of 1855 are of four grades,^ 0 /,,. 

namely : _ # aTxxxvu 

(1) the Court of the Commissioner (the Commissioner ofofi855. 

the Bhaugulpore division) ; 9 

(2) the Court of the Deputy Commissioner of the Santhal 

Parganas ; 10 


1 Ante , p. 111. 

* Ante, p. 112. 

* Act V of 1908. 

4 Reg. V of 1893, s. 10. Sardhari 

Salt, v. Hukum Chand Sah (1914), 41 

Calc., 876 ; 18 C. W. N., GG2. 

8 Act XXXVII of 1855. 

4 Reg. V of 1893 ; Reg. Ill of 1872, 

s. 5 ; Maha Prasad v. Bantam Mohan 

Singh (1914), 41 1. A., 197; 42 Calc., 
116; 18 C. W. N., 994; 16 Bom. 
L. R. 824;, Shah Deo v. Kusum 


Kumcuri (1918), 5 Pat. L. J., 164. 

7 Reg. Ill of 1872, s. 5. 

8 See Act XXXVII of 1855 ; Reg. 
Ill of 1872, s. 3 ; Dungaram Marwary 
v. Bajkishore Deo (1890), 18 Calc., 
133 ; Maha Prasad v. Ramani Mohan 
Singh (1914), 41 1. A., 197 ; 42 Calc., 
116; 18 C. W. N., 994; 16 Bom. 
L. R., 824. 

9 Reg. V of 1893, B. 3 (1). 

Ibid. s. 3 (2). 
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(8) the Courts of sub-divisional officers ; 

(4) the Courts of Deputy Collectors not in charge of a 
sub-division and Sub-deputy Collectors. 1 
Scti o n d of The Local Government may fix and vary the number 
inferior Court*, of Courts of sub-divisional officers and of Deputy Collectors 
not in charge of a sub-division and Sub-deputy Collectors, 
and the local limits of the jurisdiction of those Courts. 2 
dictumo^* 1 ”*- Except as otherwise provided by any other enactment for 
Courts. the time being in force, jurisdiction with respect to suits which 
are not cognizable either by a Court established in the Santhal 
Parganas under the Bengal, Agra, and Assam Civil Courts 
Act, 1887, or by a Settlement officer under the Sonthal 
Parganas Settlement Regulation 3 shall be had — 

(a) up to the value of one hundred rupees or such other 

value not exceeding five hundred rupees as the Local 
Government may prescribe by the Court of a Deputy 
Collector not in charge of a sub-division, or Sub- 
deputy Collector ; and 

(b) without limit as regards the value by the Court of a 

Sub-divisional officer or the Court of the Deputy- 
Commissioner. 4 

Court of Com- Subject to the first proviso to section 2 of Act XXXYII of 
HfehCourt b ° 1855, 6 and of section 10 of Regulation V. of 1893 6 with respect 
Deputy U Com- to the jurisdiction of the High Court at Patna in relation to 
mi«sionerto be suits cognizable by Courts established under the Bengal, Agra, 
utrie ourt. ftn( j ^ Bgam (j our t; S Act, 1887, 7 and subject also to the 

following provisions of the Indian Divorce Act 8 and of any 
other enactment for the time being in force, the Court of the 
Commissioner is, for the purpose of all enactments relating to 
civil jurisdiction for the time being in force, deemed to be the 
High Court for the Santhal Parganas. 9 
District Court, Subject to the provisions of the same proviso with respect 
to the trial and determination of suits of value exceeding 
Rs.1,000 which are within the cognizance of a Court estab- 
lished in the Santhal Parganas under the Bengal, Agra, and 
Assam Civil Courts Act, 1887, and subject also to the 
provisions of Bub-section (8) and of any rules and orders for 

» Beg. V of 1898, b. 12. 7 Act XU of 1887. 

* Ibid. a. 13. * Post, pp. 449-458. 

• Keg. HI of 1872. • Beg. V of 1898, s. 15 (1). See 

4 Beg. V of 1893, s. 14. Darbari Panjari y. Bhoti Boy (1914), 

» Ante, pp. 126, 126. 41 Calc., 915 ; 18 0. W. N., 575. 

9 Ante, p. 127. 
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the time being in force under section 10 of the Santhal Farganas 
Settlement Regulation, the Court of the Deputy Commissioner 
is the principal Civil Court of original jurisdiction and the 
pistrict Court for the Santhal Parganas : 

Provided that the Governor may direct that the Court of 
a Sub-divisional Officer shall for the purpose of any specified 
enactment be deemed to be the District Court for the local 
area within its jurisdiction. 1 

For the purposes of the Indian Divorce Act (IV of 1869) 
the Commissioner is deemed to be the District Judge and the 
High Court of Jurisdiction at Patna to be the High Court. 2 

The general superintendence and control over Civil Control 
Courts of all other grades are vested in, and all such Courts 
are subordinate to, the Court of the Commissioner. 3 Subject 
thereto the Deputy Commissioner controls all Civil Courts of 
the third and fourth grades. 4 

Subject to the following provisions as to revision, a decree Appeal* 
or order made in an original suit of value not exceeding fifty decree* 1 
rupees by a Sub-divisional Officer, or in an original suit of order8 ‘ 
value not exceeding one hundred rupees by the Deputy 
Commissioner, shall, if no question < of title to immovable 
property or to any office connected with such property was 
directly or indirectly at issue in the suit, be final. 6 

From every other decree or order in an original suit an 
appeal lies, when the decree or order was made — 

(a) by a Deputy Collector not in charge of a sub-division 

or by a Sub-deputy Collector, to the Sub-divisional 
Officer ; provided that the Deputy Commissioner can 
order any such appeal to be transferred to his own 
file; 

(b) by a Sub-divisional Officer to the Deputy Commis- 

sioner ; 

(c) by the Deputy Commissioner to the Commissioner. 6 

Subject to the provisions as to revision, an appellate order Second 

or decree is final in all cases where the decision of the Lower app ** ,B ' 
Court is affirmed, and no second appeal is allowed except 
where the Sub-divisional Officer or Deputy Commissioner has 
varied the decision of the Lower Court. In this case an 
appeal lies to the Commissioner. 


* Beg. V of 1898, 8. 15 (2). 

* Ibid. s. 15 (3). 

» Ibid. e. 16 (1). 

T. C.J.I. 


over 


from 

or 


* Ibid. s. 16 (2). 

* Ibid. s. 17 (1). 

* Ibid. s. 17 (2). 


9 
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Revision. 


Distribution of 
business. 


Transfer of 
proceedings. 


Decrees and 
orders not 
reversible on 
technical 
grounds ploue. 


The appellate order or decree upon a second appeal is, in 
all cases final. 1 

The Commissioner or Deputy Commissioner may, of his 
own motion or otherwise, call for the record of any case 
decided by a Court under his control in which an appeal does 
not lie or in which, for cause shown to his satisfaction, an 
appeal has not been preferred within the time limited therefor, 
and may pass such order in the case as he thinks fit. 3 

. The Deputy Commissioner may, by order in writing, 
empower any Sub-divisional Ofiioer under his control to 
exercise the powers conferred on the Deputy Commissioner 
by the above provision with respect to the decisions of all or 
any of the Courts of Deputy Collectors not in charge of a sub- 
division, or Sub-deputy Collectors, under the control of the 
Deputy Commissioner. 3 

The Deputy Commissioner may, by order in writing, direct 
that any civil business cognizable by him and the Courts under 
his control shall be distributed among those Courts in such 
manner as he thinks fit : 

Provided that no such direction shall empower any Court 
to exercise any powers or deal with any business beyond the 
limits of its proper jurisdiction. 4 

The Commissioner or Deputy Commissioner may withdraw 
any suit or other proceeding pending in any Court under his 
control and try it himBelf or refer it for disposal to any other 
Court under his control and competent to try it. 6 

A decree or order made by the Court of an officer appointed 
under section 2 of Act XXXVII of 1855 6 shall not be reversed 
or altered on appeal or revision on account of any irregularity 
of procedure, unless the irregularity has occasioned or is likely 
to occasion a failure of justice, 7 


Chota Nagpur. 

Chota Nagpur is a Scheduled District. 8 

As to the Chota Nagpur Tenancy Act, 1908,® see post, 
pp. 572, 578. 


> Beg. V of 1S99, s. 18. 

* Ibid. b. 19 (1). 

* Ibid. b. 19 (2). 

* Ibid. b. 20. 

* Ibid. b. 21. 

* Ante, p. 126. 


» Beg. V of 1898, b. 28. 

• Aot XIV of 1874, b. 1, Soli. I. 
Pt. Ill, No. IV; Act XV of 1874, 

' b. 2, Sob. VI, Pt. m. 

• Ben. Act VL of 1908. 
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Bihar Panchayats. 

In Bihar Panchayats have exclusive jurisdiction in — Pancimyatu 

(a) Suits for money due on contracts. 111 Blhar * 

( b ) Suits for the recovery of movable property, or the 
value of such property, and suits for compensation for wrong- 
fully taking or injuring movable property, when the value of 
the suit does not exceed twenty-five rupees, or if especially 
empowered by the Local Government when the value exceeds 
twenty-five and does not exceed one hundred rupees. 1 Pan- 
chayats have concurrent jurisdiction in the above classes of 
suit when the value does not exceed two hundred rupees, rent 
suits of a value not exceeding twenty-five rupees, and, if the 
Local Government directs, other suits for the recovery of 
money or movable property. 2 

There are also special powers in the case of aboriginal 
Panchayats in Chota Nagpur. 3 

No suit shall lie in any Panchayat — 

(1) on a balance of partnership account, or 

(2) except under section 59, for a share or part of a share 

under an intestacy or for a legacy or part of a legacy 
under a will, or 

(3) by or against Government or public officers in their 

official cajmcity, or 

(4) by or against minors or persons of unsound mind, 

unless represented by a guardian recognised by the 
Panchayat, or 

(5) for the assessment, enhancement, or apportionment of 

rent or immovable property, or 

(6) by a mortgagee of immovable property for the enforce- 

ment of the mortgage by foreclosure or sale of the 
property or otherwise, or by a mortgagor of immovable 
property for the redemption of the mortgage. 4 

As to the local limits of the jurisdiction of the Panchayat, 
see B. & 0. Act III of 1922, s. 61. 


1 B. & O. Act ni of 1922, s. 57. 

» Ibid. b. 58. 


■ Ibid. s. 59. 
* Ibid. s. f>0. 



CHAPTER XIII. 


Munsifs 1 and Village Courts in the United Provinces. 

Honorary In addition to the Courts constituted by the Bengal, Agra, and 

United * Assam Civil Courts Act, 1887, 1 provision is made in the United 

Provinces. Provinces of Agra and Oudh for Benches of Honorary Munsifs 
by the United Provinces 2 Honorary Munsifs Act, 1896, 3 and 
for village Courts by the United Provinces Panchayat Act, 
1920. 4 

Power to In the former Act the following provisions are to be found : — 

ary Munsifs^ 1 “ Section 4. The Local Government may, by notification 

in the Gazette, appoint any person to be an Honorary Munsif, 
and may in like manner cancel such appointment. 

Benches of “Section 5.— (1) The Local Government may, by noti- 

Munsifs? fication in the Gazette, appoint any two or more Honorary 
Munsifs by name to be members of a Bench, and make rules 
respecting the constitution of such Bench. 

“ (2) While such notification remains in force the powers of 
such Honorary Munsifs shall, subject to the provisions of this 
Act, be exercised by the Bench so constituted, and not otherwise, 
status of Hon “ Section 6. Every Honorary Munsif appointed under 
and Braches! 8 section 4, and every Bench constituted under section 5 shall 
be deemed to be a Munsif within the meaning of the Bengal, 
Agra, and Assam Civil Courts Act, 1887, 6 or of the Oudh Civil 
Courts Act, 1879, 6 as the case may be, and, save as hereinafter 
excepted, all the provisions of those Acts applicable to Munsifs 
shall apply, as far as may be, to all Honorary Munsifs and 
Benches in the Province of Agra and in Oudh 7 respectively, 
jurisdiction. “ Section 7. — (1) Subject to the provisions of this Act, 
the jurisdiction of an Honorary Munsif or of a Bench shall 

1 Act XII of 1887, ante, chap. x. * U. P. Act VI of 1920. 

a See United Provinces General 6 Act XII of 1887, ante, chap. x. 

Glauses Act, 1904 (U. P. Act I of 6 Act XIII of 1879, post , chap. xxi. 

1904, s. 28 (2)). 7 Now the United Provinces of 

* U. P. Aot II of 1896. Agra and Oudh, see ante , p. 106, note. 
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be concurrent with that of the Munsif, or, where there is no 
Munsif, with that of the Subordinate Judge. 

“ (2) An Honorary Munsif or Bench shall not take cog- 
nizance of any suit specified in the second schedule of the 
Provincial Small Cause Courts Act, 1887, as excepted from 
the cognizance of a Court of Small Causes. 1 * 

“ (8) Subject to the exceptions specified in that schedule 
and to the provisions of this Act, the jurisdiction of an 
Honorary Munsif extends to all original suits of a civil nature, 
the value of the subject-matter of which does not exceed two 
hundred rupees. 

“ (4) 2 Nothing in section 16 of the Provincial Small Causes 
Courts Act of 1887 3 shall be deemed to affect the jurisdiction 
of Honorary Munsifs or Benches under this Act, and no 
powers exercised, or orders issued, by an Honorary Munsif or 
Bench since the commencement of this Act shall be deemed to 
have been exercised or issued illegally and without jurisdiction 
merely by reason of the operation of the aforesaid section. 

“ Section 8. — (1) No suit or proceeding other than an institution 
application of the kind specified in sub-section (1) of section 11 01 Blllt8 ' 
shall be instituted in the Court of any Honorary Munsif or 
Bench, but an Honorary Munsif or a Bench shall try the suits 
transferred to the Court of such Honorary Munsif or Bench 
as provided in sub-section (2). 

“ (2) 4 The District Judge shall, from time to time, having Transfer, 
regard to the number of cases pending in the respective 
Courts, transfer for trial from the Court of the Subordinate 
Judge or of the Munsif or the Small Cause Court Judge to 
the Court of an Honorary Munsif or Bench, such number of 
cases cognizable by such Honorary Munsif or Bench as he 
deems advisable : 

“ Provided that the last paragraph of section 25 of the 
Code of Civil Procedure 5 shall not be deemed applicable to 
cases so transferred from Courts of Small Causes, and that, 
except with the written consent of all the parties, no case in 
which the issues have already been framed, shall be so 
transferred. 

“ (3) The Local Government may, by notification in the 

1 Post , pp. 279-287. * Act IX of 1887, post , p. 272. 

* This sub-section was inserted by 4 This sub-section was substituted 

s. 1 of the United Provinces Honorary by U. P. Act II of 1904, s. 2. 

Munsifs (Amendment) Act, 1904 (U. P. • Now represented by s. 24 of Act V 

Act II of 1904). of 1908. 
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Gazette, direct that the provisions of aub-sectiona (1) and (2) 
shall not apply to any specified Honorary Munsif or Bench. 

“(4) When a notification has been isBued under Bub- 
section (8), the District Judge shall assign to the Honorary 
Munsif or Bench specified therein such civil business cogniz- 
able by such Honorary Munsif or Bench as, subject to any 
general or special orders of the High Court, he thinks fit.” 

As to the procedure in suits tried by Honorary MunBifs and Benches, 
see section 9 of the Act. 

udgment and “ Section 10. — (1) The opinion of the majority of the 
3 encbes. members of the Bench shall prevail, and be deemed to be the 

decision of the Bench. 

“(2) Subject to the provisions of sub-section (1), the 
Local Government may, after consultation with the High 
Court, make rules respecting the mode of settling differences 
of opinion which may arise between the members of a Bench. 

“(8) In making rules under sub-section (2)* the Local 
Government may direct — 

(a) that the Bench shall forward the record of the case in 

which such difference of opinion has arisen to the 
District Judge for orders; 

(b) that the District Judge shall transfer the case for 

decision of the question in respect of which such 
difference of opinion has arisen in any Court sub- 
ordinate to him having jurisdiction, and that the 
Bench shall dispose of the case in conformity with 
such decision ; or 

(c) that the District Judge shall withdraw the case from 

the Bench and try it himself or transfer it for trial 
to any ‘Court subordinate to him having jurisdiction. 

“ (4) When any subordinate Court has decided any ques- 
tion under clause (&) of sub-section (8), such subordinate 
Court shall not try any appeal from any decree or order 
passed by the Bench in any case in which such question has 
been so decided. 

Staafter in “ ® ec ^ on (1) When an Honorary Munsif or a Bench 
decree. has passed a decree in any suit, such Honorary Munsif or 
Bench shall, except for the purpose of applications under 
; Order 9, rules 4, 9 and 18 ; Order 17, rule 2 : s. 152 ; Order 22, 
rule 9 (1) and (2);; s. 114 ; Order 47, rule 1 of Act V of 1908, 
cease to exercise any further jurisdiction in respect of such suit. 
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"(2) For the purposes of execution and proceedings after 
decree, other than those specified in sub-section (1), the 
judgments, decrees, and orders passed by an Honorary Munsif 

Bench shall be deemed respectively to be judgments, 
decrees, and orders of the Munsif's Court, or, where there is 
ho Munsif, of the Subordinate Judge’s Court. 

“ (3) Where there are more Munsifs than one haying con- 
current local jurisdiction, the District Judge shall determine 
which one of them shall be deemed to be the Munsif for the 
purposes of sub-section (2) : 

“Provided that the Local Government may, by notifica- 
tion in the Gazette, direct that the provisions of this section 
shall not apply to any specified Honorary Munsif or Bench.” 

“ Section 13. Nothing in the following sections of the 
Bengal, North-Western Provinces and Assam Civil Courts of Act* xu of 
Act, 1887, and the Oudh Civil Courts Act, 1879, shall apply in 8:a, d XBI 
to Honorary Munsifs and Benches, viz. : — 

Section 7. 1 Vacancies among 
Munsifs. 

Section 12. 9 Temporary charge of 
office of Munsif. 

Section 19. 3 Extent of jurisdic- 
tion of Munsif. 

Section 28. 4 Exercise by Munsif 
of jurisdiction of 
District Courts in 
certain proceed- 
ings. 

Section 24 . 5 Disposal of proceed- 
ings referred to in 
section 23. 

Section 26.® Power to invest Mun- 
sifs with Small 
Cause Court 
jurisdiction. 

Section 31. 7 Appointment and re- 
moval of minis- 
terial officers of 
other Courts. 


1 Ante, p. 107. 

* Ante, p. 109. 

* Ante, p. 111. 
< Ante , p. 113 



* Ante, p. 114. 

• Ante , p. 114. 
7 Ante, p. 115. 
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Establishment 
of panchayats. 


Number of 
panches. 


Appointment 
of panches. 


Sarpanch. 


Suspension and 
removal of 
panches. 


[chap. XIII. 


“Act XIII of 1879 ( 


Section 17. 1 Extent of jurisdic- 
tion of Mnnsif. 

Section 24. 2 Power to invest with 
Small Cause 
Court jurisdic- 
tion. 

Section 84. Removal, etc., of 
ministerial offi- 
cers of Munsifs’ 
Courts.” 

The United Provinces Village Panchayat Act, 1920, 8 con- 
tains the following provisions : — 

“ Section 4. In any district or part of a district to which 
this Act has been applied, the Collector may, in accordance 
with rules made under this Act, establish a panchayat within 
and for any village 4 or group of adjacent villages. 

“ Section 5. A panchayat shall consist of such number 
of panches not being less than five or more than seven as 
the Collector may from time to time and in each case think 
suitable. 

“ Section 6. Panches shall be appointed by the Collector 
in the prescribed manner, and shall hold office for such period 
bb may be prescribed : 

“ Provided that no person not residing within the circle for 
which a panchayat has been established shall be eligible for 
appointment as panch of that panchayat. 

“Section 7. In each panchayat, one panch shall be 
appointed by the Collector in the prescribed manner to pre- 
side over the panchayat. The panch so appointed shall be 
called sarpanch, and such powers may be assigned to him 
as may be prescribed. 

“ Section 8. The Collector may, by an order in writing, 
suspend or remove any panch or sarpanch for misconduct, 
incapacity, neglect of duty or other sufficient cause. 


1 Post , p. 240. 

* Post , p. 241. 

» U. P. Act VI of 1920. S. 2 of this 
Act repealed the United Provinces 
Village Courts Act, 1892 (U. P. Act 
III of 1892). 

* “ Village ” means any local area 
recorded as a village in the revenue 
reoords of the district in which it is 


situated, but does not include any 
area included in the limits of a 
municipality, cantonment, town area 
as defined in the United Provinces 
Town Areas Act, 1914 (U. P. Act II 
of 1914), or notified area as defined 
in s. 387 of the United Provinces 
Municipalities Act, 1916 (U. P. Act II 
of 1916). 
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“ Section 9. When any panch dies, resigns or is removed Fil ling 
the Collector may appoint a panch in the prescribed manner 
to fill his place : provided that no vacancy in the panchayat 
shall render its proceedings illegal so long as the number 
of panches is not reduced below three. 

“ Section 10. The Collector with the written approval Sut pansion^ 
of the Commissioner may, by an order in writing, suspend of p«nch«y»t. 
or dissolve any panchayat for misconduct, neglect of duty, 
or other sufficient cause. 

“ Section 11. An order passed by the Collector under Collector’s 
section 8 or section 10 shall be final. urtto fia&U 

“ Section 12. A panchayat shall sit at such place or Place of 
places within the limits of its circle as may be fixed by it ntUug ' 
with the approval of the Collector. 

“ Section 18. For the transaction of any business three Quo™®* 
panches, including the presiding panch, shall form a 
quorum. 

“ Section 14. — (1) The sarpanch shall preside over every Sarpanch to 
meeting of the panchayat at which he is present. If he is pr * M *’ 
absent such panches as are present shall elect one of their 
number to preside at the meeting. 

“ (2) No business shall be transacted at any meeting unless 
a panch, able to read and write, is present and preside at the 
meeting.” 

“ Section 16. The following suits shall be cognizable by Suita cogni*. 

able by 

panchayats, namely — panchayat*. 

(a) suits for money due on contracts not affecting any 

interest in immovable property, 

( b ) suits for the recovery of movable property, or for the 

value of such property, 

(c) suits for compensation for wrongfully taking or injuring 

movable property, when the amount or value of the 

claim does not exceed twenty-five rupees : 

“Provided that no suit shall be brought before any 
panchayat — 

(1) on a balance of partnership account ; 

(2) for a share or part of a share under an intestacy, or 

for a legacy or part of a legacy under a will ; 

(3) by or against the Government or a public officer in his 

official capacity ; 

(4) by or against a minor or a person of unsound mind ; 
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(5) on account of any dispute or matter in which any suit 
of application may be brought or made in a Revenue 
Court.” 

Enhanced , “ Section 24. Panchayats which are specially empowered 

pow *”‘ by the Local Government in this behalf shall exercise the 
following enhanced powers : — , 

“(1) To hear and determine suitB of the nature described 
in section 16, when the amount or value of the claim does 
not exceed fifty rupees. 


Pouch 

interested. 


Panchayat 
before which 
suit to be 
instituted. 


Enclusive 
jurisdiction 
in suits. 


“ Section 26. No panch who is a party to, or personally 
interested in, any suit or case Bhall sit on a panchayat which 
takes cognizance of such suit or case.” 

“ Section 29. Every suit instituted under this Act Bhall 
be instituted before the panchayat of the circle in which the 
defendant or each of the defendants, where there are more 
than one, reside at the time of the institution of the suit, 
irrespective of the place where the cause of action accrued.” 

“ Section 32. No Court shall take cognizance of any suit 
which is cognizable under this Act unless or until the Col- 
lector has passed an order in writing under section 71.” 


As to the procedure, see Chapter IV of the Act. 


Majority to «< Section 44. Decisions shall, in the event of the panchea 

disagreeing, be in accordance with the opinion of the majority. 
Should opinions be equally divided, the presiding panch shall 
have a second or casting vote.” 

^portent ° f “ Section 51. When any panchayat having jurisdiction is 
■oita. of opinion that any suit or case before it is of such a nature, 

or of such intricacy or importance that it ought to be tried 
in a regular Court, it shall stay proceedings and report the 
matter to the Collector for orders. 

D«m. without “Section 52. Except as provided by section 71 no 
jurisdiction. Qr( j er or ,j ecree 0 f a panchayat shall be called in question 

in any Court on the ground that it was passed without 
jurisdiction. \ 

No appeal. “ Section 53. -There shall be no appeal from any decree 
dr order passed by a panchayat in any suit under this Act 
and except as provided in sections 49 (suit dismissed for 
default 1 or where ex parte decree) and 71 no Court or 
authority shall have power, to revise any such . decree or 
order.” ■ \ ' 
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“ Section 71. — (1) The Collector may at any time, whether Coii*ctora»v 

" . • - _ . cancel jawMift* 

on a reference by a panchayat under section 51 1 or on his tion or gnuh 
own motion, by order in writing — proceeding*. 

(a) cancel the jurisdiction of a panchayat with respect 

to any suit or case, or 

( b ) quash any proceedings of a panchayat at any stage, or 

(c) cancel any order or decree passed by a panchayat. 

“Where this has been done the plaintiff may institute a 
suit for the same relief in the Civil Court.” 8 , 

As to the delegation of powers by the Collector, see seotion 74. 

Ante, p. 1S8. • S. 71 (2). 



CHAPTER XIV. 

Presidency of Bombay. 

Tenures and In the territories subject to the Presidency of Bombay, except 
the Scheduled Districts, all suits in regard to tenures and the 
nature and extent of the interest and advantage which in 
virtue thereof should be enjoyed by the parties concerned, and 
all suits in which the right to possession of land is claimed, 
shall be brought in the Court of the District Judge, and the 
Courts subordinate thereto, and not in the Courts of Revenue. 1 

Muchandi By Bombay Act III of 1863, s. 8, the village of Muchandi, 

•xempted from p ar g ana i n the territory of Satara, is excluded from the 
operation of the Regulations and Acts of the Presidency of 
Bombay. 

Justice 0 * Civil Edition Bombay High Court there are the 

following Courts of Civil jurisdiction in the Presidency of 
Bombay : — 

1. Courts under the Bombay Civil Courts Act. 2 

2. The Court of the Agent for the trial of suits against 
Dekkhan Sirdars. 3 

3. Courts of Jagirdars and of Saranjamidars, 4 * 

4. Courts of Mamlatdars. 6 

5. Village Munsifs. 6 

6. Small Cause Courts. 7 

Bombay Civil The Bombay Civil Courts Act, 1869 s (as amended by 

Courts Act. Bombay Act I of 1900), extends only to the territories under 
the Governor of Bombay in Council (outside the town of 
Bombay) other than Sindh and the scheduled districts, but 


1 Act XVI of 1838, s. 1, as amended 

by Acta XIV of 1870, and X of 1876. 

1 Below. 

* Post, pp. 150-152. 

« Post , pp. 153, 154. 


• Post , pp. 154-157. 

• Post , pp. 160, 161. 

7 Post , chaps, xxiv, xxv. 

• Act XIV of 1869. 
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the Governor of Bombay in Council may extend the Act to 
siidh districts and to Sindh . 1 

The Act as amended contains the following provisions : — 

“ Section S. The Governor of Bombay in Coanoil may Alteration and 
from time to time, by notification in the Government Gazette, districts. 0 * 
alter the limits of existing districts and create new districts 
for the purposes of this Act. 

“.Section 4. The Governor of Bombay in Council may 
also from time to time, by notification in the Government 
Gazette, alter the position of the sadr station in any district, 
and fix the position of the sadr station in any new district. 

“ Section 5. There shall be in each district a District District 
Court presided over by a Judge to be called the District Judf?a8 ' 
Judge. He Bhall be appointed by the Governor of Bombay 
in Council, by whose authority only he shall be liable to be 
suspended or removed from his appointment. 

“ Section 6. The District Judge shall ordinarily hold the situation of 
District Court at the sadr station in his district, but may, Ul,tr,ct Court " 
with the previous sanction of the High Court, hold it else- 
where within the district. 

“ Section 7. The District Court shall be the principal original juris- 
Court of original civil jurisdiction in the district, within the DutrictCourt. 
meaning of the Code of Civil Procedure. 2 

“ Section 8. Except as provided in sections 16, 17, and 26, Apjwiuto^ ^ 
the District Court shall be the Court of Appeal from all decrees District Court 
and orders passed by the subordinate Courts from which an 
appeal lies under any law for the time being in force. 

“ Section 9. The District Judge shall have general control Control of 
over all the Civil Courts and their establishments within the 
district.” 

“ Section 12. 3 The Governor of Bombay in Council may joint Judg*«. 
appoint in any district a Joint Judge who shall be invested 
with co-extensive powers and a concurrent jurisdiction with 
the District Judge, except that he shall not keep a file of civil 
suits and shall transact such civil business only as he may 
receive from the District Judge, or as may have been referred 
to the Joint Judge by order of the High Court. 

1 Ibid. b. 1. As to the places to Central India Bailway, see Bombay 
which the Act has been extended, see Act III of 1918. 

Bombay Buies and Orders, vol. ii, * Act V of 1908, s. 2 (4). 

ed. 1898, pp. IS, 16, s. 22. As to 'As amended by Bombay Act I of 

certain territory ceded for the pur- 1910, Soh. II. 
poses of the Bombay, Baroda, and 
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“Section 13. All Regulations and Acts applying to a 
District Judge shall be deemed to apply also to the Joint 
Judge. 

“ Section 14. The Governor of Bombay in Council, under 
the general control of the Governor-General of India in 
Council, may appoint one or more assistants to the District 
Judge, and may suspend or remove from his appointment any 
assistantso appointed. 

“ Section 15. An Assistant Judge shall ordinarily hold his 
Court at the same place as the District Judge, but he may hold 
his Court elsewhere within the district, whenever the District 
Judge shall, with the previous sanction of the High Court, 
direct him to do so. 

« “Section 16. 1 The District Judge may refer to any 
Assistant Judge subqrdinate to him original suits of which 
the Bubject-matter does not amount to ten thousand rupees in 
amount or value, applications or references under Special Acts, 
and miscellaneous applications or references not being of the 
nature of appeals. 

, “ The Assistant Judge shall have jurisdiction to try such 
suits and to dispose of such applications and references.” 


As to proceedings under the Probate and Administration Act (V of 
1881), see Laxmi v. Aba (1908), 32 Bom., 684 ; 10 Bom. L. B., 924. 

As to cases under the Land Acquisition Act, 1894, 2 see Ranchhodhhai 
v. Collector of Kaira (1909), 83 Bom., 871 ; 11 Bom. L. B., 817 ; 
Ahmedbhoy Habibhoy v. Waman Dliondu (1918), 88 Bom., 387 ; 16 Bom. 
L. B., 72; First Assistant Collector of Prant Bassein v. Ardesir Framjji 
Moos (1891), 16 Bom., 277. 

Section 16 does not justify a reference to an Assistant Judge to try a 
suit under the Indian Divorce Aot (IV of 1869). 3 , 


“ Where the Assistant Judge’s decrees and orders in such 
cases are appealable, the appeal shall lie to the District Judge 
or to the High Court according aB the amount or value of the 
subject-matter does not exceed five thousand rupees. 

Appellate “ Section 17. The Governor of Bombay in Council may, 

jjJririant” 10 * by notification in the Government Gazette, empower any 
lodge. Assistant Judge to try such appeals from the decrees and 
orders of the subordinate Courts 4 as would lie to the District 
Jqdge and as may be referred by him to the Assistant Judge. 

1 As amended by Act VH of 1889, 186; 16 Bom. L. B., 764. 

and Bombay Aot I of 1900, a. 16. 4 This includes an assistant judge : 

* Act I of 1894. 8hcmta$pa v. Bamehmdra (1917), 19 

* French v. French (1914), 89 Bom., Bom, L. B., 859. 
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4 ' “ Decrees and orders passed under this section by an 
Aieistant Judge shall have the same force and shall be subject 
to the same ruleB as regards procedure and appeals as decrees 
and orders passed by the District Judge.” 

The District Judge cannot take up the case when it haft been decided 
by the Assistant Judge in accordance with the law , 1 

“ Section 18. A person filling the office of Assistant Judge, Continuance of 
on whom the power of hearing appeals has once been con- 
Jerred under section 17, shall continue to have this power so : jJSSStton; 
long and so often as he may fill the office of Assistant Judge, 
without reference to the district in which he may be employed : 

“ Provided that the Governor of Bombay in Council may, 
by notification in the Government Ga^tte, at any time with- 
draw such power. 

“ Section 19. The Governor of Bombay in Council may, Power to 
by notification in the Government Gazette, invest an Assistant LnTjud^ ,at ~ 
Judge with all or any of the powers of a District Judge within SiJtriot Judge! 
a particular part of a district, and may, by like notification, 
from time to time determine and alter the limits of such part. 

“ The jurisdiction of an Assistant Judge so invested shall 
jyro tanto exclude the jurisdiction of the District Judge from 
within the said limits. 

“ Every Assistant Judge so invested shall ordinarily hold 
his Court at such place within the local limits of his juris- 
diction as may be determined by the Governor of Bombay in 
Council, and may, with the previous sanction of the High 
Court, hold it at any other place within such limits/’ 

“Section 21. There shall be in each district so many Number of 
Civil Courts subordinate to the District Court as the Governor own Court*, 
of Bombay in Council, acting under the general control of the 
Governor-General of India in Council, shall from time to time 
direct : 

“ Provided 2 that for special reasons it shall be lawful for 
the Governor of Bombay in Council at any time to close tem- 
porarily any such Subordinate Court. 

“Section 22. The Judges of such Subordinate Courts 
shall be appointed by the Governor of Bombay in Council, Ldges. 
and shall be called Subordinate Judges. 

“ No person shall be appointed a Subordinate Judge unless 


1 Sakharam Lakshman v. Oovind * Bom. Act I of 1900, 0 . 8, 

Joti (1890), 15 Bom., 107. 
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he be a subject of His Majesty 1 or a subject of a Native Prince 
or State in India under the suzerainty of His Majesty, and is 
also a person who has practised three years 2 as an advocate 
of a High Court in India or as a vakil in the High Court of 
Judicature in Bombay, or who has qualified for the duties of 
a Subordinate Judge according to such tests as may for the 
time being be prescribed by such High Court, or who has 
taken the degree of Bachelor of Laws in the University of 
Bombay. 

“Section 22a. 3 The Governor of Bombay in Council 
may, by notification in the official Gazette, fix, and, by a like 
notification, from time to time alter, the local limits of the 
ordinary jurisdiction of the Subordinate Judges. 

“ Section 28. The Subordinate Judges shall hold their 
Courts at such place or places as the Governor of Bombay in 
Council may from time to time appoint within the local limits 
of their respective jurisdictions. 

“ Provided 4 that for special reasons it shall be lawful for 
the Governor of Bombay in Council to order that a Sub- 
ordinate Judge shall hold his Court at a place outside the 
local limits of his jurisdiction. 

“Wherever more than one such place is appointed, the 
District Judge shall, subject to the control of the High Court, 
fix the days on which the Subordinate Judge shall hold his 
Court at each of such places, and the Subordinate Judge shall 
cause Buch days to be duly notified throughout the local limits 
of his jurisdiction. 

“ The same person may be the Judge of more than one 
subordinate Court ; and in such cases the District Judge shall, 
subject to the control of the High Court, prescribe rules for 
regulating the time during which the Subordinate Judge shall 
sit in each Court. 

“ For the purpose of assisting the Judge of any subordinate 
Court in the disposal of the civil business on his file, the 
Governor of Bombay in Council may appoint to such Court 
one or more Joint Subordinate Judges, or the District Judge 
may, with the previous sanction of the High Court, depute to 
such Court the Judge of another subordinate Court within the 
district. A Subordinate Judge thus appointed or deputed to 

4 Inserted by Bom. Act I of 1900, 
B. 4. 


1 Bom. Aot IH of 1895, b. 2. 

• Bom. Aot V of 1912, s. 1. 

1 Inserted by Aot IX of 1880, s. 2. 
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assist in the Court of another Subordinate Judge shall dispose 
of such civil business within the limits of his pecuniary juris- 
diction as may, subject to the control of the District Judge, be 
referred to him by the Judge of such Court. 1 

“ For the purpose of this section the provisions of the Act Provisions 
applicable to Subordinate Judges shall be, and shall be deemed Joint Subordi- 
always to have been, applicable to Joint Subordinate Judges : nflte 
Provided that no such Joint Subordinate Judge shall hear and 
determine any suit instituted under section 4 of the Dekkhan 
Agriculturists’ Relief Act, 1870, 2 unless the value of the said 
suit falls within the limits of the pecuniary jurisdiction con- 
ferred on him by that Act. 3 4 

“ Section 24. The Subordinate Judges shall be of two ciasse* 

1 Sub i'i aate 

classes. j 


“ The jurisdiction of a Subordinate Judge of the second ^n^ctiou of 
class extends to all original suits and proceedings of a civil Judge of 
nature 4 wherein the subject-matter does not exceed in amount BtiC0,,dclftB ' , • 
or value five thousand rupees. 

“ Section 25. A Subordinate Judge of the first class, in Special juri«- 
addition to his ordinary jurisdiction, shall exercise a special Subordinate 
jurisdiction in respect of such suits and proceedings of a civil 2iS? of 
nature, 4 wherein the subject-matter exceeds five thousand 
rupees in amount or value, 5 as may arise within the local 
jurisdictions of the Courts in the district presided over by 
Subordinate Judges of the second class. 

“ In districts to which more than one Subordinate Judge 
of the first class have been appointed, the District Judge, 
subject to the orders of the High Court, shall assign to each 
the local limits within which his said special jurisdiction is to 
be exercised. 

“ Section 26. In all suits decided by a Subordinate Judge AppeaU from 
of the first class 6 in the exercise of his ordinary and special 1 e won * 
original jurisdiction of which the amount or value of the 
subject-matter 7 exceeds five thousand rupees, 8 the appeal 
from his decision shall be direct to the High Court. 9 


1 Bom. Act I of 1900, s. 4. 

• Act XVII of 1879. 

8 Bom. Act I of 1900, s. 4. 

4 Post , pp. 294-299. 

• Lakshman v. Babaji (1883) 8 
Bom., 81. 

• Shet Kavasji v. Dinshaji (1897), 
22 Bom., 968. 

T. O.J.I. 


7 Motichand Jaichand v. Dadabhai 
Pestanji (1874), 11 Bom. H. C., 186. 

• As to an application in respect of 
a sum less than Bs. 5,000, see Krish- 
narav Venlcatesh v. Vasudev Anani 
(1874), 11 Bom. H. C., 15 ; Moulakhan 
v. Qoriklum (1890), 14 Bom., 627. 

• Shidappa Venkatrao v. RacJiappa 

10 
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Appellate “ Section 27. The Governor of Bombay in Council may 
iEdinate 0f invest any Subordinate Judge of the first class [or 1 any Judge 
dHporJndge °* Court of Small Causes established under the Provincial 
of Court of Small Cause Courts Acts, 1887, 2 in any place to which this 
section extends] 1 with power to hear 3 appeals from such 
decrees and orders of Subordinate Courts as may be referred 
to him by the Judge of the district. 

“ Decrees and orders so passed in appeal by a Subordinate 
Judge of the first class [or a Judge of the Court of Small 
Causes] 1 shall have the same force as if passed by a District 
Judge. 

4 “ A Subordinate Judge of the first class or a Judge of the 
Court of Small Causes, on whom the power of hearing appeals 
has once been conferred under this section, shall continue to 
have this power so long and so often as he may fill the office 
of Subordinate Judge of the first class or Judge of a Court of 
Small Causes respectively, without reference to the district in 
which he may be employed : Provided that the Governor of 
Bombay in Council may, by notification in the Government 
Gazette, at any time withdraw such power. 

Power to “Section 28. The Governor of Bombay in Council may 

onHnate Ub " invest within such local limits as he shall from time to time 

SmaiTcause a PP°^ n ^ an y Subordinate Judge with the jurisdiction of a 
powers. Court of Small Causes for the trial of suits cognizable by such 
Courts up to such amount as he may deem proper, not exceed- 
ing in the case of any Subordinate Judge of the first class one 
thousand rupees, and in the case of any Subordinate Judge of 
the second class two hundred rupees. 6 

“ The Governor of Bombay in Council may, whenever he 
thinks fit, withdraw such jurisdiction from any Subordinate 
Judge so invested. 

Power to “Section 28 a. 6 — (1) The High Court may by general or 

Site" 13 ’ special order invest any Subordinate Judge, within such local 
jurisdicUon an <* subject to such pecuniary limitation as may be pre- 

mier certain scribed i n such order, with all or any of the powers of a 
Acta. 

Subrao (1912), 36 Bom., 628 ; 14 Bom. 4 Bom. Act I of 1900, s. 6. 

L. R., 767. 6 Ibid. s. 6. Aot XVII of 1879 

1 Inserted by Bom. Aot I of 1900, (Dekkhan Agriculturists’ Relief), s. 5, 
8, 4. prohibits the investment of a Sub- 

* IX of 1887, post , chap. xxv. ordinate Judge with the powers of a 

* This includes a power to deter- Small Cause Court Judge in places 

mine questions of limitation : Mulna where that Act is in force (post, p. 167). 
Amad v. Krishnaji Qanesh Qodbole • Inserted by Bom. Aot. V of 1912, 
(1890), 14 Bom,, 694, s. 2. 
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District Judge or a District Court as the case may be under 
the Indian Succession Act, 18G5, 1 the Probate and Adminstra- 
tion Act, 1881, 2 or paragraph 5 of Schedule III to the Code 
of Civil Procedure, 1908. 3 

“ (2) Every order made by a Subordinate Judge by virtue 
of the powers conferred upon him under sub-section (1) shall 
be subject to appeal to the High Court or the District Court 
according as the amount or value of the subject-matter ex- 
ceeds or does not exceed five thousand rupees. 

“(8) Every order of the District Judge passed on such 
appeal is subject to an appeal to the High Court under the 
rules contained in the Code of Civil Procedure applicable to 
appeals from appellate decrees ” (post, pp. 342-845). 

“Section 82. No Subordinate Judge or Court of Small ' Terence of 
Causes shall receive or register a suit 4 5 in which the Govern- iuX.™ meut 
ment or any officer of Government in his official capacity is 
a party, 6 but in every case such kludge or Court shall refer 
the plaintiff to the District Judge, in whose Court alone 
(subject to the provisions of section 19) 6 such suit shall be 
instituted.” 7 

This has no application to a Maralatdar's Court.* 

“ Provided 9 that nothing in this section shall be deemed 
to apply to any suit merely because — 

(a) a Municipal Corporation constituted under Bombay 

Act VI of 1878, 10 or any other enactment for the 
time being in force, is a party to such suit and an 
officer of Government is in his official capacity a 
member of such corporation, or 

(b) u an officer — 

(i) of a Court who has been appointed under the 


1 Act X of 1865, Jjost, chap. xxxi. 

2 Act V of 1881, ibid. 

1 Act V of 1908. This refers to 
the case of a District Court holding 
at the instance of the CoUector an 
inquiry as to decree-holders, and 
claimants to immovable property 
sought to be sold in execution. 

4 This does not prevent execution 
of a decree, when the property has 
after the decree come under the Court 
of Wards: Bandoo Krishna v. Nar- 
smgraoQ 1914), 88 Bom., 662 ; 16 Bom. 
L. R., 527. 

5 This includes a suit against an 


Administrator-General : Anton* v. Ad- 
ministrator-General (1904), 28 Bom., 
529 ; 6 Bom. L. R., 546 ; or against 
a Collector who has been appointed a 
Court of Wards: Silwa v. Minizis 
(1912), 37 Bom., 313. 

• Ante , p. 143. 

• This paragraph was substituted 
by Act X of 1876, s. 15. 

2 Of. Balvcmtrao v. Sprott (1899), 
23 Bom., 761 ; 1 Bom. L. R., 414. 

• Act XV of 1880, s. 3. 

10 See now Bom. Act III of 1901. 

11 Clause substituted by Bom. Act 
III of 1895, s. 3. 
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Code of Civil Procedure, section 456, last para- 
graph ; 1 

(ii) of Government to whom the powers of a curator 
have been delegated under section 5 of Act XIX 
of 1841, 2 or who has been appointed manager 
of the estate of a lunatic under section 9 of 
Act XXXV of 1858, 3 or who has been appointed 
or declared by a Court in virtue of his office to 
be a guardian of the person or property, or 
both, of a minor under the Guardian and 
Wards Act, 1890, 4 or 6 
(<■) an officer of the Government — 

(i) who has been declared or appointed to be the 
sole member or one of a board constituting a 
Court of Wards, or 

(ii) to whom all or any of the powers of a Court of 

Wards have been delegated, or 

(iii) through whom all or any of the powers of a 

Court of Wards are exercised, or 

(iv) who has been appointed a manager of the pro- 

perty of a Government Ward, or 

(v) who has been appointed a guardian of the person 

of a Government Ward, or 

(vi) who has been appointed a guardian of the person 

or property, or both, of a minor under section 8, 
sub-section (1) of section 19, section 20, sub- 
section (1) of section 22, or sub-section (1) of 
section 41, respectively of the Bombay Court 
of Wards Act, 1905, 6 

is in virtue of such declaration, appointment, delegation or 
exercise of powers a party to such suit.” 

By section 16 of the Bombay Revenue Jurisdiction Act, 1876 — 7 : 

“ Whenever any suit is brought in any District Court against Govern- 
ment, 

or against any Revenue officer, and the Local Government undertakes 
the defence thereof, 

it shall be lawful for the Local Government, by certificate signed by 
a Secretary thereto, to require — 

» See now Act V of 1908, Soh. I, 4 Aot VTU of 1890. 

O. 82, r. 4 (4). * Added by Bom. Act V of 1914, 

1 Succession (Property Protection) s. 2. 

Aot, 1841, post, pp. 896, 897. 4 Bom. Aot I of 1905. 

» See now Aot IV of 1912, s. 71. 7 Act X of 1876. 
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(a) that such suit shall be tried by the District Judge himself, and 

shall not be transferred for trial to an Assistant Judge ; and 

(b) that the trial of any such suit shall have precedence over the trial 

of any other suit or other civil proceeding then pending in such 
Court; 

and the Court shall give effect to every such requirement. 

The privilege conferred on the Local Government by the clause (6) 
of this section shall, niutatis mutandis , apply to any appeal or special 
appeal 1 against any decree in any such suit as is described in thiB section.’ * 


“ Section 38. Whenever the High Court is of opinion 
that there are good grounds for making a formal inquiry into 
the truth of any imputation of misconduct by any Subordinate 
Judge, the High Court may appoint a Commissioner or Com- 
missioners for the purpose of holding such an inquiry, and 
on the receipt of his or their report may order that the Subor- 
dinate Judge be removed or suspended from office, or reduced 
to a lower class. 

“ The provisions of Act XXXVII of 1850 (for regulating 
inquiries into the behaviour of public servants) shall apply 
to inquiries under this section, the powers conferred by that 
Act on the Government being exercised by the High Court. 

“ Section 34. The High Court may suspend any Subor- 
dinate Judge from office pending the result of an inquiry into 
his behaviour under this section. 

“ Any District Judge may, whenever he sees urgent neces- 
sity for so doing, suspend from office any Subordinate Judge 
under his control. But, whenever the District Judge suspends 
any such Subordinate Judge, he shall forthwith report the 
case for the orders of the High Court. 

“ Nothing in this section or in section 33 shall bo held to 
interfere with the right of Government to suspend, or remove 
from office, any Subordinate Judge at their discretion. 

“ Section 35. In the event of the death of the District 
Judge or of his being prevented from performing his duties 
by illness or other casualty, or of his absence from his district 
on leave, the first in rank of the Assistant Judges in the 
district, or in the absence from the district of an Assistant 
Judge the first in rank of the Subordinate Judges, shall 
assume charge of the District Court without interruption to 
his ordinary jurisdiction, and while so in charge shall perform 
the duties of a District Judge with respect to the filing of 
suits and appeals, receiving pleadings, execution of processes, 


Commission of 
inquiry into 
alleged 
misconduct. 


Suspension of 
Subordinate 
.Fudges by 
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By Govern- 
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1 Now called “ Second Appeal.” 
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return of writs and the like, and shall be designated Assistant 
Judge or Subordinate Judge, as the case may be, in charge of 
the district, and shall continue in such charge until the office 
of District Judge may be resumed or assumed by an officer 
duly appointed thereto. 

Delegation of “ Section 86. Any Distriot Judge leaving the sadr station 
SistrlcUndge. and proceeding on duty to any place within his district may 
delegate to an Assistant Judge, or in the absence of an Assist- 
ant Judge to a Subordinate Judge at the sadr station, the 
power of performing such of the duties enumerated in 
section 35 as may be emergent; and such officer shall be 
designated Assistant or Subordinate Judge, as the case may 
be, in charge of the sadr station. 

“ Section 87. In the event of the death, suspension or 
temporary absence of any Subordinate Judge, the District 
Judge may empower the Judge of any subordinate Court of 
the same district to perform the dutieB of the Judge of the 
vacated subordinate Court, either at the place of such Court 
or of his own Court ; but in every such case the registers and 
records of the two Courts shall be kept distinct.” 

The law to be observed in the Bombay Civil Courts is, according to 
Bombay Regulation IV of 1827, sec. 20, “Acts of Parliament and 
Regulations of Government applicable to the case ; 1 in the absence of such 
Acts and Regulations, the usage of the country in which the suit arose ; 2 
if none such appears, the law of the defendant ; 3 and in the absence 
of specific law and usage, justice, equity, and good conscience alone.” 

As to the admission and punishment of pleaders in the Courts of the 
Bombay Presidency, see Bombay Act XVII of 1920. 

The Court of the Agent for the trial of Suits against Dckkhan 
Sirdars . 

eluded from By Bombay Regulation XXIX of 1827, which refers to the 
jurisdiction Bombay territories in the Dekkhan and Khandesh, consisting 
of Courts. the zillahs of Puna and Ahmednagar, as described in 
Appendix A to that Kegulation, suits against certain specified 
persons of rank are excluded from the jurisdiction of the 
Civil Courts. 4 

The list of such persons, prepared by Government, com- 
prises three classes of persons of rank. 6 

1 To this would be added the enact 0. W. N. } 858 ; 20 Bom. L. R., 528. 

ments of the local Legislature. 8 Of. ante, pp. 32, 83, 60, 61. 

* See Abdul Hussein Khan v. Sona 4 S. 8. 

Hero (Bibi) (1917), 45 I. A., 10; 22 8 S. 4 (2). 
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An Agent of Government is specially appointed for the for trial 
purpose of receiving and trying and deciding all complaints of 
a Civil nature 1 which would, under the ordinary rules, be 
cognizable by either of the Judges of Puna and Ahmednagar 
against any of such persons. 2 

Suits against the persons belonging to the first of the Suits against 
classes comprised in the Agent’s list, being individuals of the persons, 
very first distinction and influence under the Peshwa’s Govern- 
ment on account of their birth, their political importance, or 
the religious estimation in which they were held, Bhall be 
conducted and decided by the Agent. 

No decree against any such defendant can be enforced Exocutiou of 
until the suit and all proceedings thereon shall have been appeals 
referred to the Governor-General in Council (to whom also 
the plaintiff may appeal), who, as a special superior Court for 
the adjustment of such suits, will pass such order thereon as 
he may deem juBt and equitable,' an appeal to the King in 
Council being open to either party. 3 

Suits against the persons belonging to the second of the Suiu agaiwi 
classes comprised in the Agent’s list, being individuals not persona, 
equal in consideration to those above adverted to, but of high 
rank and importance under the Peshwa’s Government, shall 
be conducted and tried by the Agent. 

An appeal against the Agent’s decrees to the superior 
Court of the Governor in Council is open to either party. 

Suits against persons belonging to the third of the classes *^ l g UBt 
in the Agent’s list, being individuals inferior in rank to those persona, 
of the first and second classes, but still equitably entitled, on 
account of the privileges hitherto enjoyed by them, to a 
special degree of consideration, shall bo conducted and tried 
by the Agent. 

An appeal to the High Court is open to either party, and 
there is a further appeal to the King in Council. 4 

By Act XIX of 1835 the Governor in Council of Bombay ^tant 
may appoint the Assistant Judge of the District Court of Puna 
to be Assistant to the Agent for Sirdars in the Dekkhan.® . 

The Agent for Sirdars may refer to his Assistant original 

i See post, chap, xxvii. (Shekh) (1892), 20 I. A., 50; 17 Bom. 

a S 4 431. 

» S. 5^ For a recent instance of an * S. 5. As to the conduct of such 
appeal to the King in Council, sec suits, see ibid, 

Sultan Sani ( Shekh ) v. Ajmodin 1 S. 1. 
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suits against Sirdars for amounts not exceeding five thousand 
rupees. 1 

An appeal lies to the Agent from every decree of the 
Assistant, and every decision of the Agent on such appeal is 
open to a special appeal to the Governor in Council, or to the 
High Court, according as the rank of the Sardar may subject 
him to the jurisdiction of either authority. 

Bombay Regulation YII of 1830 contains provisions for the 
Dharwar district in the Southern Mahratta country similar 
to those contained in Bombay Regulation XXIX of 1827. 
It adds*: “ Section 5. There shall be a Political Agent in 
the Southern Mahratta country, on the part of the Govern- 
ment, for the trial of suits against persons of rank ; and, in 
modification of the rules contained in section 3 and the 
following sections of Regulation XXIX of 1827, it is enacted 
that suits against such persons, of whom a list shall be 
furnished by Government to the Agent, shall be tried by him 
in the same maimer and under the same rules as are enacted 
for the Agent of Sirdars’ claims for the Dekkhan.” 2 

By Bombay Regulation I of 1831, section 1, suits connected 
with land, its rent and produce, wherein persons of rank of 
the privileged classes established by Bombay Regulation XXIX 
of 1827 3 are concerned as defendants 4 are cognizable only by 
the Agent of Government acting under the powers vested in 
him by section 4 of the last-named Regulation and under the 
same rules as are prescribed for his guidance in other cases. 

By section 1 of Bombay Regulation XYI of 1831 suits of 
the nature specified in clause first, section 1, Regulation I of 
1831,® are also cognizable before the Political Agent in the 
Southern Mahratta country as Agent of Government, and 
shall be tried by him in the same manner, and under the 
same rules, as are prescribed for his guidance in section 5 
of Regulation VII of 1830.® 

The above Regulations were extended to the Satara District 
and to certain villages in the Sholapur and Southern Mahratta 
Country by Bombay Act III of 1868. 


In a case to which section 4 of ithePensions Aot, 1671 * (post, pp. 311, 
312), applies a certificate is necessary. 8 


S. 1. 

Ante, pp. ISO, 151. 

Ibid. 

Bom. Beg. XVI of 1831, s. 2. 
Ante, p. 151. 


• Above. 

» Aot XXIII of 1871. 

* Daji Nilkanth Nagarkar v. Oan- 
patrao Nilkanth Nagarkar (1891), 17 
Bom., 224. 
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Jagirdars, Saranjamidars, and Inamdars. 

By Bombay Regulation XIII of 1880, 1 the Governor of? 0 *® 1-0 * 
Bombay in Council may grant sanads to jagirdars, saran- 
jamidars, and inamdars, 2 * whose names and possessions are 
enumerated in a list furnished by Government, conferring on 
them authority to try and determine all original suits of what- 
ever amount that may be either filed in their Courts or may 
be referred to them by the Agent 2 or Judge. 

Such sanads may be granted to Agents of foreign 
Sovereigns having lands and possessions in the British 
territory of the Bombay Presidency, 4 and to guardians and 
such other individuals as the Governor of Bombay in Council 
may consider it expedient to invest with such powers. In all 
cases the authority is revocable. 6 

Every jagirdar and other authority invested with theBe powers is, for 
the purposes of the Dekklian Agriculturists’ Relief Act, 1879 (XVII of 
1879), deemod to be a Subordinate Judge of such class as the Local 
Government may from time to time direct. 0 

All persons residing within the jurisdiction of a jagirdar Disputes to be 

ii* i . - t t .. . . . . brought before 

must bring their civil disputes for adjudication before him, jagirdur. 
unless where the parties mutually agree to the contrary ; or 
where one or the other is an European or Americau, or where, 
one being the relation or dependant of the jagirdar, the other 
objects on that ground. Suits thus excepted shall be sent up 
to the Agent of Government 7 or Judge, who will dispose of 
them, either by trying them or by referring them for trial. 8 

Decisions passed by the jagirdars enumerated in the list 
furnished by Government are, in conformity with their right 
and authority by tenure, final. 9 

The decisions of all other jagirdars are open to appeal Appeals, 
according to the rules regarding appeal if in the first and 
second class of Sirdars of the list provided for by clause second, 
section 3, Regulation XXIX of 1827, 10 to the Agent for the 


1 Bom. Reg. XIII of 1830, s. 1. 
This Regulation is in force throughout 
the Presidency of Bombay, except as 
regards the Scheduled Districts : Act 
XVII of 1879, s. 2 a, inserted by Act 
XXII of 1882, s. 4. 

* Grantees of land, revenue, etc., 
from Government. 

» Ante, pp. 151, 152. 

4 Sukaram v. Suda&hew (1863), 1 


Bom. II. C M 96. 

• Act XV of 1840. 

• Act XVII of 1879, s. 2 a, inserted 
by Act XXII of 1882, s. 4. 

7 In the Dekkhan and Khandesh, 
see Bom. Reg. XXIX of 1827, 8. 4. 

• Bom. Reg. XHI of 1830, s. 2. 

• Bom. Reg. XIII of 1830, s. 3 (1> 
10 Ante , p. 150. 
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adjustment of Sirdars’ claims, if of the third class of the list, 
to the Judge. 1 

Decisions by these authorities in these appeals are open to 
appeal to the High Court, when, if the original judgment is 
confirmed, the amount adjudged or at issue is one thousand 
rupees; if modified or reversed, the amount at issue is two 
hundred rupees. 2 

Decrees by a jagirdar can only be set aside for matters affeoting the 
justice of the decision. 3 

Execution of Jagirdars can execute their own decrees, and application 
for execution of decrees refused by the jagirdar may be 
received by the Agent or Judge. 4 * 

Second appeal. A second appeal is open in all cases to the High Court. 6 


Courts of Mamlatdars. 

In the Presidency of Bombay, including Sindh, there are 
certain Courts called Mamlatdars’ Courts, which determine 
questions as to right to the present possession to land. 

The law on the subject is to be found in the Mamlatdar’s 
Courts Act, 1906, 6 which extends to the whole of the Bombay 
Presidency except the City of Bombay and Aden. 7 

Mamiatdar. A Mamlatdar iB the head Revenue and Police native 
officer in a district- 8 For the purpose of the Act the expression 
includes any Revenue Officer exercising for the time being the 
powers of Mamlatdar of a Mukhtyarkar, or of a Mahalkari, 
and any other person who may be specially authorised by the 
Governor of Bombay in Council to exercise the powers of 
Mamlatdar under the Act. 9 

The Act contains the following provisions : — 

By Section 4, the Governor of Bombay in Council may, 
by notification in the Bombay Government Gazette, appoint 
in any taluka a Joint Mamlatdar under the Act, who shall 
be invested with the same powers and jurisdiction as the 
Mamlatdar, except that he can dispose of such suits only as 
may be transferred to him by the Mamlatdar. 

i Bom. Keg. XIII of 1880, a. 8 (2). Bom. L. R., 75. 

* Ibid. a. 8 (8). Bom. Act n of 1906. 

» Ibid. a. 8 (4). ’ Ibid. a. 1 (2). 

* Ibid. a. 4. • Wilaon’a Glossary, p. 347. 

* Ibid. a. 5. Ramchandra Anandrao • Bom. Act II of 1906, a. 8. 

v. Pandu (1918), 88 Bom. 840; 16 
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The Governor in Council may delegate his power to the 
Commissioner. 1 

The Mamlatdar may transfer to his own file any such 
suit of which the Joint Mamlatdar is, owing to death, sick- 
ness, or any other cause, unable to dispose. 2 

By Section 5, the Mamlatdar’s Court has power, within Powen of 
such territorial limits as may from time to time be fixed by 
the Governor in Council, to give immediate possession of any 
lands or premises used for agriculture or grazing, or trees, or 
crops, or fisheries, or to restore the use of water from any 
well, tank, canal, or water-course, whether natural or artificial, 
used for agricultural purposes to any person who has been 
dispossessed or deprived thereof otherwise than by due course 
of law, or who has become entitled to the possession or restora- 
tion thereof by reason of the determination of any tenancy or 
other right of any other person, not being a person who has 
been a former owner or part-owner within a period of twelve 
years before the institution of the suit of the property or use 
claimed, or who is the legal representative of such former 
owner or part-owner. 

Provided that, if in any case the Mamlatdar considers it 
inequitable or unduly harsh to give possession of any such 
property or to restore any such use to a person who has become 
entitled thereto merely by reason of the determination of any 
such tenancy or other right, or if it appears to him that such 
case can be more suitably dealt with by a Civil Court, he may 
in his discretion refuse to exercise his power, but shall record 
in writing his reasons for such refusal. 

The exercise by a joint owner of any right which he has over the 
joint property is not a dispossession or disturbance of possession within 
the meaning of this provision. 3 

The Mamlatdar has also power to issue an injunction to injunction, 
restrain a disturbance or obstruction of possession. 4 

“ Section 6. The Collector may after due notice to the J u r £” 8fer of 
parties, by order in writing, transfer any suit from any Mam- 
latdar’s Court in his district to any other Mamlatdar’s Court 
in his district.” 

1 S. 4 (3). 4 an order directing an accused 

* S. 4 (2). to keep open a right of way to a 

» Jina Jijibhai Daria v. Mathur privy : Beg. v. Krishnashet (1868), 5 
Jibhai Baria (1921), 46 Bom., 289 ; 23 Bom. H. C. Cr., 46. 

Bom. L. R., 1016. 
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Possession 
without pre- 
judice to 
rights. 


Bar of appeal. 
Revision. 


Sindh. 


Bar of certain 
suits. 


“ Section 22. The party to whom the Mamlatdar gives 
possession, or restores a use, or in whose favour an injunction 
is granted, shall continue in possession or use until ousted by 
a decree or order of a competent Civil Court : 

“ Provided, firstly, that the party against whom the Mam- 
latdar’s decision is passed may recover by a suit in a com- 
petent Civil Court mesne profits for the time he has been kept 
out of possession or enjoyment : 

“ Provided, secondly, that the Mamlatdar’s decision as to 
possession or enjoyment is not conclusive in another suit. 

" Section 23. There is no appeal from the Mamlatdar’s 
decision, but the Collector 1 may call for and examine the 
record of any suit in the Mamlatdar’s Court, and if he con- 
siders that any proceeding, finding, or order in such suit is 
illegal or improper, 2 may, after due notice to the parties, pass 
such order thereon, not inconsistent with the Act, as he 
thinks fit.” 3 

A Collector cannot reverse the decision on the evidence or otherwise 
act as an Appellate Court. 4 * 

His action under this section is subject to revision by the High 
Court. 6 

“ Section 24. The Court of the Judicial Commissioner of 
Sindh may exercise over Mamlatdars* Courts in the Province 
of Sindh the powers exercised by the High Court of Bom- 
bay over Mamlatdars* Courts in other parts of the Bombay 
Presidency.” 

“ Section 26. No suit lies under the Mamlatdars Act — 

(a) against Government or against any officer of Govern- 
ment in respect of any act done or purporting to 
be done by any such officer in his official capacity, 
except when acting as a manager or guardian duly 
constituted under any law for the time being in 
force; or 


1 This does not include a District 
Deputy Collector : Sonu Janardan v. 
Arjun (1915), 39 Bom., 552, differing 

from Kcshav v. Jairam (1911), 36 

Bom., 123 ; 13 Bom. L. B., 1031, where 

it was held that an Assistant Col- 

lector in charge of a district had 
powers of revision. 

1 1.e. irregular : Kashiram Mansing 
v. Bajaram (1911), 35 Bom., 487 ; 13 


Bom. L. R., 879. 

* Hasan v. Rasul (1913) 37 Bom., 
595; 15 Bom. L. R., 680. 

4 Purshottam Janardan v. Mahadu 
Pandu (1912), 37 Bom., 114 ; 14 Bom. 
L. R., 947 ; Kashiram Memsing v. 
Bajaram (1911), 35 Bom., 487; 13 
Bom. L. R., 879. 

6 Hasan v. Rasul (1913), 37 Bom., 
595 ; 15 Bom. L. R., 680. 
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(b) in respect of any dispossession, recovery of possession 
or disturbance of possession, that has been the subject 
of previous proceedings, to which the plaintiff or his 
predecessor in interest was a party under that Act 
or in a Civil Court, or under Chapter XII of the 
Code of Criminal Procedure ” (Act V of 1898). 

As to the powers of a Mamlatdar or a Mahalkari under the Bombay 
Hereditary Offices Act (Bombay Act III of 1874), see Bombay Act III of 
1916, Sch. I. 


Dekkhan Agrimfturinl*. 

In certain parts of the Dekkhan special provisions for the 
relief of agriculturists are to be found in the Dekkhan Agri- 
culturists’ Relief Acts of 1879 to 1907. 1 

As to the definition of an u agriculturist ” for the purpose of the Act, “ Agricul- 
see Act XVII of 1879, s. 2, and Act VI of 1895, r. 5, and cases decided 
under the Dekkhan Agriculturists’ Relief Acts. 

A man who claims to have the benefit given to an “ agriculturist ” by 
the Act must prove that he comes within the definition. 2 

Although the ActR were passed for the relief of agriculturists they 
apply to all classes under certain conditions. 3 

Section 11 of Act XVII of 1879 4 extends to the whole Territorial 
of British India. With that exception, the following pro- 
visions apply to the districts of Poona, Satara, Sholapur, and 
Ahmednagar, but may from time to time be extended wholly 
or in part by the Local Government, with the previous 
sanction of the Governor- General in Council, to any other 
district or districts in the Presidency of Bombay, or to any 
part or parts of any other such district or districts. 5 

Act XYII of 1879: “ Section 2a. 6 Every jagirdar and .Tagirdaw, etc., 
other authority invested with powers under Bombay llegula- subordinate. 6 
tion XIII of 1880, 7 and Act XV of 1840, 8 shall for the purposes Jud « eB - 
of thi 3 Act be deemed to be a Subordinate Judge of such class 
as the Local Government may from time to time direct.” 


» Acts XVII of 1879; XXIII of 
1881 ; XXII of 1882 j XXIII of 1886 ; 
VI of 1895; and Bom. Act II of 1907. 

a Narayan Anandram v. Gowbai 
(1912), 37 Bom., 415; Maruti Babaji v. 
Martand Narayan (1922), 47 Bom., 44. 

■ Ganesh Krishnaji v. Krishnaji 
(1889), 14 Bom., 887 ; Tulsidas Dlmnjee 


v. Virbussapa (1880), 4 Bom., 624, at 
p. G28. 

* Post , pp. 159, 100. 

» Act XVII of 1879, h. 1, as amended 
by Act VI of 1895, s. 4. 

* Inserted by Act XXII of 1882, s. 4. 
7 Ante , p. 153. 

* Ibid. 
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Heariug of The provisions for the hearing of certain suits by Subor- 

certain suite . _ 4 , . . 

by Subordinate dmate Judges apply to— 

Judges ' (a) suits for an account, whatever be the amount or value 

of the subject-matter thereof 1 instituted by an 
agriculturist 2 in the Court of a Subordinate Judge 
under the provisions of the Relief Act, and 
(b) suits of the description next hereinafter mentioned— 

(1) When such suits are heard by Subordinate Judges 

of the first class and the subject-matter thereof 
does not exceed in amount or value five hun- 
dred rupees, or 

(2) When such suits are heard by Subordinate Judges 

of the second class and the subject-matter 
thereof does not exceed in amount or value 
one hundred rupees, or 

(8) When such suits are heard by Subordinate Judges 
of the second class and the subject-matter 
thereof exceeds one hundred rupees, but does 
not exceed five hundred rupees, in amount or 
value, and the parties to the suits agree that 
such provisions shall apply thereto. 

The description of suits referred to in clause (b) are the 
following namely 

(w) Suits for the recovery of money lent or advanced to, 

or paid for, the defendant, or as the price of goods 
sold, or on an account stated between the plaintiff 
and defendant, or on a written or unwritten engage- 
ment for the payment of money not hereinbefore 
provided for ; 3 

(x) Suits for the recovery of money due on contracts other 

than the above and suits for rent or for movable 
property, or for the value of such property, or for 
damages ; 4 and 

(y) Suits for foreclosure or for the possession of mortgaged 

property, or for sale of such property, or for fore- 
closure and sale 6 when the defendant or any one of 
the defendants is an agriculturist; and 

i Aot XXII of 1882, s. 5. Eiranand Snratram (1890), 15 Bom., 

1 Ante, p. 157. 80. (w) and (as) apply oven when 

* Ganesh Krishnaji v. Krishnaji neither party la an agriculturist : ante, 

(1880), 14 Bom., 887. p. 157. 

* Shidu v. Ganesh Narayan (1891), * Act XXIII of 1886, s. 5. 

16 Bom., 128 ; Kashvram Mulcbcmd v. 
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(z) Suits for the redemption of mortgaged property when 
the plaintiff or, where there are several plaintiffs, 
any one of the plaintiffs is an agriculturist. 1 

This provision does not apply to a suit based on a dispossession of an 
existing possession 2 * or to a suit for land revenue.' 1 


Act XVII of 1879, “ Section 4. Where a Subordinate Certain suits 
Judge of the first class and a Subordinate Judge of the second & cStf*** 
class have ordinary jurisdiction in the same local area, every 
suit referred to in section 8, clause ( b ), and instituted in such Midges, 
local area shall, if the amount or value of the subject-matter 
of such suit exceeds one hundred rupees and does not exceed 
five hundred rupees, be instituted in the Court of the Subor- 
dinate Judge of the first class.” 4 * 

In the above districts no Subordinate Judge can be in* Subordinate 
vested with the jurisdiction of a Judge of Small Causes. 6 i!“ sS“ii Cause 
The Local Government may from time to time, by notifi- Court 


cation in the local Gazette, direct that any class of suits which -Turiiidiction of 
a Subordinate Judge would be precluded from hearing by .judge and ' 
section 16 of Act IX of 1887,° shall be heard and determined court! tau8 ° 


by him and not otherwise, and may by a like notification 


cancel such notification. 7 


No appeal lies from any decree or order passed under the No appeal, 
above provisions. 8 

x\ct XVII of 1879, “ Section 11. Every suit of the de- Agriculturist* 
scription mentioned in section 8, clause (/r), 9 may if the where they 
defendant, or, when there are several defendants, one only of r<,8uJl^ • 
such defendants, is an agriculturist, be instituted and tried in 
a Court within the local limits of whose jurisdiction such 
defendant resides and not elsewhere. 


2 Act XVII of 1879, 8. 8, as 

amended by Act XXIII of 1881, 
Annaji Waghuji v. Bapuehand Jethi - 
ram (1888) 7 Bom. , 620. Astothepower 

of the Court to deal with the real 

nature of the transaction, see s. 10a 

added to Act XVII of 1879 by Bom. 
Act II of 1907, b. 2; Holleppa KaU 
lappa v. Irappa Giri Mallappa (1922), 
46 Bom., 843. 

* Kriahnaji v. Hari (1904) 28 Bom., 
686 ; 6 Bom. L. R. f 688 ; Sakharam v. 

Shripati (1891), 16 Bom., 183. 

* Gulam Jilanee (Sheikh) v. Kashi - 
nath Bapuji (1900), 25 Bom., 244. 


4 Act XVII of 1879, s. 4. It may 
be transferred by him to a Subordi- 
nate Judge of the second class who 
has been deputed to assist him: 
Manaji v. Narayanrao (1894), 19 
Bom., 46. 

• Act XVII of 1879, s. 6. 

• Post , p. 272. 

’ Act XVII of 1879, s. 6. 

8 Ibid. s. 10. Sitaram Morappav. 
Khcvndoba ( Shri ) (1914), 39 Bom., 166 ; 
16 Bom. L. B., 756. 

• Ante, p. 158. See Tulsidas Dhunji 
v. Vvrbussapa (1880), 4 Bom., 624. 
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“ Every such suit in which there are several defendants 
who are agriculturists may be instituted and tried in a Court 
within the local limits of whose jurisdiction any one of such 
defendants resides, and not elsewhere." 1 


As to the special procedure in the above suits, see Act XVII of 1879, 
SB. ll-15c. 2 * 

As to suits for account brought by agriculturist debtors, see Act XVII 
of 1879, ss. 16d 2-18. 

Arrest and No agruculturist can be arrested or imprisoned in execution of a 

imprisonment. decree for money.;) 

Immovable Immovable property 4 * of an agriculturist is exempted from attach- 

property. me nt and sale unless specifically pledged, but the Court can direct the 
Collector to take possession thereof for any period not exceeding seven 
years. 6 

As to setting aside a sale, see section 22a, inserted in the principal 
Act by Bombay Act II of 1907, s. 3. 


There are certain special provisions with regard to the 
jurisdiction and powers of a Subordinate Judge in the case 
of the insolvency of agriculturists in chapter iv of Act XVII 
of 1879. 

No appeals There is no appeal from an order passed in the insolvency 

insolvency. provisions. 6 

Village Act XVII of 1879, “ Section 84. The Local Government 

Mnnsifs. may, from time to time, appoint any patel 7 of a village or 
any other person possessing local influence in a village to be 
a Village-Munsif for such village or for such village and for 
any other villages the sites of which are situate in the same 
district not more than two miles from the site of such village, 
and may cancel any such appointment.” 

Suits triable Every Village-Munsif shall take cognizance of suits of the 

by them, . description mentioned in section 3, clause (w) t s when the 


1 As to the effect of the extension 

of this section to the whole of British 

India (ante,* p. 157), see Purshotam 
Lalbhai v. Bhavanji Partab (1880), 

4 Bom., 360. 

■ Added by Act XXII of 1882, s. 6. 

• Acts XVII of 1879, s. 21, and 
XXII of 1882. s. 8. As to cases to 
which Co-operative Credit Societies 
are parties, see Bom. Act I of 1912, s. 1. 

4 This does not include standing 
crops : Act VI of 1895, s. 10. 

• Act XVII of 1879, s. 22, as 
amended by Act XXIII of 1886, s. 7. 

• Act XVII of 1879, s. 83. That 


section excepted the case of punish- 
ment of a dishonest applicant under 
s. 359 of the then Civil Procedure 
Code (Act XIV of 1882). That section 
was repealed by the Provincial In- 
solvency Act (III of 1907), s. 56, Sch., 
but the latter Act does not affect 
Act XVII of 1879, chap, iv : see s. 82 
of Act V of 1920. As s. 359 is not 
represented by any section in the 
present Civil Procedure Code, it is 
difficult to see how there can now 
be any order under that seotion. 

7 Headman of a village. 

8 Ante , p. 158. 
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subject-matter thereof does not exceed ten rupees in amount 
or value, and all the defendants at the time of the commence- 
ment of the suit actually and voluntarily reside or carry on 
business or personally work for gain within the local area for 
which such Village-Munsif is appointed. A suit cognizable 
by a Village-Munsif shall not be heard by any other Court, 
provided that the District Judge may, from time to time, 
transfer any suit instituted before a Village-Munsif to his own Transfer. 
Court or any other Civil Court in the district for trial : 

Provided also that no Village-Munsif can try any suit to Personally 
or in which he is a party or personally interested, or can Intereated * 
adjudicate upon any proceeding connected with, or arising 
out of, such suit. 1 

The District Judge may set aside a decree or order ofi)iBh».t 
a Village-Munsif on the ground of corruption, gross partiality *,5“' revision?** 
or misconduct of the Village-Munsif or on the ground that 
he has exercised a jurisdiction vested in him by law, and may 
pass such other decree or order as he thinks fit. 2 

Except as provided by the Act, and in section 115 of the 
Code of Civil Procedure, 3 every decree and order of a Village- 
Munsif is final. 4 * 

The same Act makes the following provisions for tho con- 
ciliation of disputes to which an agriculturist is a party. 

The Local Government may, from time to time, appoint Appointment 

i i _ .. . , ’ .-T «f Conciliators. 

any person other than an officer of police, to be a Conciliator, 
and may cancel any such appointment. 

The Conciliator shall be appointed for a term not exceeding 
three years but may be reappointed. 6 

A Conciliator can exercise his functions in respect of 
matters affecting agriculturists residing within such local area 
as the Local Government may, from time to time, prescribe. 7 

When any dispute arises as to, or there is a prospect of M^rs which 
litigation regarding, any matter within the cognizance of a brought before 
Civil Court between two or more parties one of whom is an Concil, * tor * 
agriculturist residing within any local area for which a Con- 
ciliator has been appointed, any of the parties may apply to 
the Conciliator to effect an amicable settlement between them. 8 


1 Act XVII of 1879, s. 35. 

* Ibid. s. 36, as amended by Act VI 
of 1895, s. 11. 

* Act V of 1908. 

4 Act XVII of 1879, s. 36. 

s This does not include a police 

T. C.J.I. 


patcl appointed under Bom. Act VIII 
of 1867 : Act XXIII of 1881, s. 7. 

• Act XVII of 1879, s. 88. 

• Ibid. 

• Act XVII of 1879, s. 39. 


11 
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Ab to the procedure before the Conciliator, see Acts XVII of 1879, 
ss. 40-43; XXIII of 1886, s. 8. 

Agreement to When an agreement finally disposing of the matter 1 has 
Court of been arrived at and is reduced to writing, the Conciliator 

J5S?— must forward it to the Court of the Subordinate Judge of 
lowest grade having jurisdiction in the place where the agri- 
culturist who is a party thereto resides. 2 * 4 * * 

As to the further procedure, see Aot XVII of 1879, ss. 46, 46. 

If the conciliation fail the applicant is to be given a 
certificate, 8 without which a suit cannot be entertained by 
a Civil Court.* 

inspection by The District Judge shall inspect, supervise and control 
District Judge the proceedings of all Subordinate Judges under the above 
provisions and the proceedings of all Village-Munsifs and 
Conciliators. 6 1 

Transfer of The District Judge may — 

( a ) transfer any application pending before a Conciliator 

to the file of any other Conciliator ; 

(b) transfer from the Court of one Subordinate Judge to 

another any suit or any agreement pending before 
a Subordinate Judge under the Act; 8 or 7 transfer 
to his own file any suit or other matter pending 
before the Court of any Subordinate Judge under 
the above provisions, and may dispose of the same 
as if he were a Subordinate Judge ; or 
Bench. (c) stay the proceedings in any such suit or matter, and 

sit together with such Judge as a Bench to dispose 
of Buch suit or matter in accordance with the pro- 
visions of the Act. 

If the members of any such Bench differ in opinion, the 
opinion of the District Judge prevails. 8 
Appointment^ « Section 52. — (1) The Local Government may appoint an 
Subordinate Assistant or Subordinate Judge to inspect and supervise, subject 
District" Judge, to the control of the District Judge, the proceedings of all Sub- 
ordinate Judges under the above provisions, and of all Village- 

1 Vasudev Pandit v. Narayan of 1881, s. 9. 

Joshi (1884), 9 Bom., 15. 8 Aot XYII of 1879, s. 50. 

*.Aot XVII of 1879, s. 44. • Ante, p. 158. 

8 Ibid. n. 46. * Aot VI of 1895, s. 13. 

4 Ibid. s. 47. The expression Oivil 8 S. 51, as altered by Act XXIII of 

Court does not include a Mamlatdar’s 1881, s. 11. 

Court (ante, pp. 154-157) : Aot XXIII 
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Mttnsifs and Conciliators in any district or part of a district 
to which the Act applies : 

“ Provided that, if the Local Government thinks fit, the 
same Assistant or Subordinate Judge may be appointed for 
two or more such districts or parts of districts or districts and 
parts of districts. 

“(2) The District Judge may, by order, confer upon any 
Assistant or Subordinate Judge so appointed, as regards any 
district or part of a district for which he is so appointed, 
all or any of the powers specified in the order which vest 
in the District Judge under the above power of transfer.” 1 

The District Judge may, for the purpose of satisfying Revision, 
himself as to the legality or propriety of any decree or order 
passed by a Subordinate Judge in any suit or other matter 
under the above provisions, and as to the regularity of the 
proceedings therein, call for and examine the record of such 
suit or matter, and pass such decree or order thereon as he 
thinks fit ; 

And any Assistant or Subordinate Judge so appointed to 
aid the District Judge may similarly, in any district for which 
he is appointed, call for and examine the record of any such 
suit or matter, and if he sees cause therefor, may refer the 
same with his remarks thereon to the District Judge, and the 
District Judge may pass such decree or order on the case 
as he thinks fit : 

Provided that no decree or order shall be reversed or 
altered for any error or defect or otherwise, unless a failure 
of justice appears to have taken place. 2 * 

A Subordinate Judge cannot pass an order in revision. 5 

The Local Government 4 may appoint an officer, as Special Special Judge. 
Judge, to discharge in the place of the District Judge all the 
functions of the District Judge under the Act in respect of 
the proceedings of all Subordinate Judges, Village-Munsifs, 
and Conciliators, and may cancel any such appointment. 

Such Special Judge shall not, without the previous sanction 
of the Local Government, 4 discharge any public function 
except those which he is empowered by the Act to discharge. 

1 Substituted for Act XVII of 1879, * Sitaram Morajypo. v. Khandoba 

s. 52 by Act VI of 1895, s. 14. ( Shri ) (1914), 89 Bom., 165 : 16 Bom. 

* Act XVII of 1879, s. 53, as L. R., 756. 

amended by Act XXII of 1882, s. 14. 4 Act XXXVIII of 1»20, Sch. T. 
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If any conflict of authority arises between the Special 
Judge and the District Judge, the High Court of Bombay 
shall pass such order thereon consistent with the Act as it 
thinks flt. 

No appeal. No appeal lies from any decree or order passed by the 

^ District Judge in superintendence or revision, or by the 
Special Judge, or by an Assistant or Subordinate Judge 
appointed under the Act, or by a Bench, or in any suit or 
proceeding under the Act. 1 

But the District Judge or Special Judge, or an Assistant 
or Subordinate Judge or Bench, may under section 118 of the 
Code of Civil Procedure 2 state a case and refer it to the High 
Court of Bombay : Provided that no reference be so made by 
any Assistant or Subordinate or by any Bench of which the 
District Judge or Special Judge is not a member, without the 
previous sanction of the District Judge or Special Judge, as 
the case may be. 3 

1 Act XVII of 1879, s. 54, as 2 Act V of 1908. 

amended by Act XXXVIII of 1920, 8 Act XXII of 1882, b. 15. 

Sch. I. 



CHAPTER XV. 

British Baluchistan. 

The Courts of Civil Justice in British Baluchistan were con- 
stituted by the British Baluchistan Civil Justice Regulation, 
1896, 1 which contains the following provisions : — 

“ Section 8. There are five grades of Civil Courts in 
British Baluchistan, namely : — 

(1) the Court of the Judicial Commissioner ; 

As to an Additional Judicial Commissioner, s ee poat f pp. 169, 170. 

(2) the Court of the Deputy Commissioner ; 

(8) the Court of the Assistant Commissioner and extra 
Assistant Commissioner ; 

(4) the Court of the Tahsildar and Munsif ; and 

(5) the Court of the Naib-Tahsildar. 

“ Section 4. — (1) The presiding officers of the Courts of 
the first and second grades and of the first-mentionod class 
of the 2 third grade shall be appointed and may be removed 
by the Governor-General in Council. 

“ (2) The presiding officers of the Courts of the second 
mentioned class of the third grade and 3 fourth and fifth 
grades shall be appointed and may be removed by the Chief 
Commissioner subject to the control of the Governor-General 
in Council. 

“ (3) An y appointment under this section may be made 
either by name or by virtue of office. 

“ Section 5. — (1) The Chief Commissioner 4 may fix and 
vary the number of Courts of the second, third, fourth and 
fifth grades. 

“ (2) The Chief Commissioner, 4 by notification in the 
Gazette of India, may fix and vary the local limits of the 
jurisdiction of the Courts aforesaid. 

1 Keg. IX of 1896. 9 Ibid - B - 2 ( 2 )* 

* Reg. II of 1920, s. 2 (1). 4 Reg* II of 1 22 °. '*• 
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“ Section 6. Except as otherwise provided by any other 
enactment for the time being in force— 

(a) the Court of the Naib-Tahsildar shall have jurisdiction 

to try suits of value not exceeding fifty rupees and 
of the nature cognizable by a Court of Small Causes 
established under the Provincial Small Cause Courts 
Act, 1887 ; 1 

(b) the Courts of the Tahsildar and Munsif shall have 

jurisdiction to try original suits of such value, not 
exceeding one thousand rupees, as the Chief Com- 
missioner may in the caBe of each Tahsildar or 
Munsif direct, or if no such direction has been made 
then original suits of value not exceeding three 
hundred rupees ; 

(c) the Courts of the Assistant Commissioner and Extra 

Assistant Commissioner have jurisdiction to try 
original suits of value not exceeding ten thousand 
rupees; and 

(d) the Court of the Deputy Commissioner, and the Court 

of any Assistant Commissioner or Extra Assistant 
Commissioner whom the Chief Commissioner may, 
by notification in the Gazette of India, specify in 
this behalf shall have jurisdiction to try original 
suits without limit as regards the value. 

“ 2 Provided that the Chief Commissioner may by notifica- 
tion in the Gazette of India direct— 

(1) that the Court of any specified Assistant Commissioner 

or Extra Assistant Commissioner shall under this 
section have jurisdiction limited to that exercised by 
the Court of a Tahsildar or Munsif ; or 

(2) that the Court of any specified Tahsildar or Munsif 

shall have jurisdiction limited to that exercised by 
the Court of a Naib-Tahsildar. 

“ Section 6a. 3 Every Assistant Commissioner or Extra 
Assistant Commissioner in respect of whose Court an order 
under the proviso to section 6 is in force shall, for all the 
purposes of this Regulation be deemed to be a Tahsildar; 
and every Tahsildar or Munsif in respect of whom such an 
order is in force shall for the like purposes be deemed to be 
a Naib-Tahsildar. 

1 Act IX of 1887, post, p. 272. 1 Inserted by Keg. II of 1920, s. 6. 

> Added by Reg. II of 1920, s. 4. 
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f< Section 7. (1) Subject to the provisions of this section High Court, 

and to any other enactment for the time being in force, the 
Court of the Judicial Commissioner shall for the purpose of all 
enactments relating to civil jurisdiction, be deemed to be the 
High Court for British Baluchistan. 

“ (2) The Court of the Deputy Commissioner shall, for the District Court, 
same purposes, be deemed to be the principal Civil Court of 
original jurisdiction and the District Court for the local areas 
within its jurisdiction. 

“ (®) ^ or the purposes of the Indian Divorce Act 1 the 
High Court of Judicature at Lahore 2 and the Deputy Com- 
missioner shall be deemed to be the High Court and the 
District Judge respectively. 

“ Section 8. — (1) The general superintendence and control Conti * 'A'«r 
over all other Civil Courts shall be vested in, and all such U ’* 1 
Courts shall be subordinate to, the Court of the Judicial 
Commissioner. 

“ (2) Subject to the general superintendence and control 
of the Court of the Judicial Commissioner, the Deputy Com- 
missioner shall control all other Civil Courts in the local area 
within his jurisdiction.” 

“ Section (17. — (1) A decree or order made in an original Appeals, 
suit of value not exceeding fifty rupees by a Tahsildar or 
Munsif, or in an original suit of value not exceeding one 
liundreed rupees by an Assistant Commissioner or Extra 
Assistant Commissioner, shall, subject to revision, be final. 

"(2) From every other decree of a Tahsildar, Munsif, 

Assistant Commissioner or Extra Assistant Commissioner in 
an original suit, and from every decree or order of a Naib- 
Tahsildar in such a suit, an appeal shall lie to the Court of 
the Deputy Commissioner. 

“ Section 68. — (1) A decree or order made in an original Appeal from 
suit of value not exceeding five hundred rupees by a Deputy liepnty 
Commissioner shall, subject to the provisions of this Begula- Comn,,isioner * 
tion with respect to revision, be final. 

“ (2) From every other decree or order of a Deputy 
Commissioner in an original suit an appeal shall lie to the 
Court of the Judicial Commissioner. 

“Section 69. — (1) Save as provided by this section and Appeals from 
subject to the provisions of this Regulation with respect S^wand 

order*. 


1 Act IV of 1869, post , pp. 449-453. 


a Beg. II of 1919, u & 
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to revision, an appellate decree or order of a Deputy 
Commissioner shall be final. 

“(2) An appeal from an appellate decree or order of a 
Deputy Commissioner in a suit of value exceeding one 
thousand rupees shall lie to the Court of the Judicial 
Commissioner. 

Revifuon. “ Section 70. The Judicial Commissioner or, subject to 

any general or special directions of the Judicial Commissioner, 
the Deputy Commissioner may, of his own motion or other 
cause, call for the record of any case decided by a Court under 
his control in which an appeal does not lie, or in which, for 
cause shown to his satisfaction, an appeal has not been 
preferred within the time limited therefor, and may pass such 
order in the case as he thinks fit. 

lMiteibution of “ Section 71. Notwithstanding anything contained in the 

Deputy 8 by Code of Civil Procedure, 1 or the Provincial Small Cause 

Commissioner. c our t s Act, 1887, 2 a Deputy Commissioner may, by order, 
direct that any civil business cognizable by his Court and the 
Courts under his control shall be distributed among those 
Courts in such manner as he thinks fit. 

“ Provided that, except so far as it may affect the exclusive 
jurisdiction of a Court of Small Causes or Court invested with 
the jurisdiction of a Court of Small Causes, a direction given 
under this section shall not empower any Court to exercise 
any powers or deal with any business beyond the limits of its 
proper jurisdiction. 

Transfer. “Section 72. The Judicial Commissioner or Deputy 

Commissioner may withdraw any suit or other proceeding 
pending in any Court under his control and try it himself or 
refer it for disposal to any other Court under his control and 
competent to try it.” 

Review. As to power to review decisions, see section 73 of the Regulation. 

Conferment of “Section 98. — (1) Subject to other provisions of this 

Beputy° n Regulation, the Chief Commissioner may, by order in writing, 

Commissioner, invest any Assistant Commissioner or Extra Assistant Commis- 
sioner with all or any of the powers of a Deputy Commissioner 
under this Regulation, and declare that the powers with which 
he is so invested are to be exercised within any specified local 
area and with respect to any particular class or particular 
classes of cases or with respect to cases generally. 

* Act V of 1908. * Aot IX of 1887. 
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“ (2) The Court of an Assistant Commissioner or Extra 
Assistant Commissioner so invested shall, for all purposes 
connected with the exercise of the said powers, be deemed to 
be the Court of a Deputy Commissioner. 

“ (3) The Judicial Commissioner may, by order in writing, 
direct how business is to be distributed between the Deputy 
Commissioner and any Assistant Commissioner or Extra 
Assistant Commissioner invested as aforesaid. 

“ Section 94. — (1) The Chief Commissioner may confer, Power to con- 
within such limits as he may prescribe in this behalf, upon any ["J^cliurt 
Tahsildar, Munsif, Assistant Commissioner, or Extra Assistant j unsdlctlon * 
Commissioner the jurisdiction of a Judge of a Court of Small 
Causes under the Provincial Small Cause Courts Act, 1887, 1 for 
the trial of suits cognizable by such Courts up to such value 
not exceeding one hundred rupees in the case of a Tahsildar 
or Munsif, or five hundred rupees in the case of an Assistant 
Commissioner or Extra Assistant Commissioner, as he thinks 
fit, and may withdraw any jurisdiction so conferred. 

“(2) The Judicial Commissioner may make rules for 
regulating the distribution of business between any Tahsildar 
or Munsif and any Assistant Commissioner or Extra Assistant 
Commissioner upon whom jurisdiction may be conferred 
within the same local limits under sub-section (1).” 

As to special rules of procedure, see chapter iii and section 90 of the 
above Regulation. 

As to the law administered in British Baluchistan, see British 
Baluchistan Laws Regulation, 1918. 2 

The British Baluchistan Courts Regulation, 1918, 3 con- 
tains the following : — 

“ Section 2. The Chief Commissioner with the previous Appomtm«a 
sanction of the Governor-General in Council may, by notifi- judicial 
cation in the Official Gazette, appoint such person as he CoinnuMioner. 
thinks fit to be an Additional Judicial Commissioner, and 
to exercise jurisdiction, as such additional Judicial Commis- 
sioner, in the Court of the Judicial Commission of British 
Baluchistan. 

“ Section 3.— (1) Subject to the other provisions of this of 

Regulation, an Additional Judicial Commissioner shall exercise judicial 11 
the same jurisdiction as the Judicial Commissioner may exercise Co “ m,MWMr ‘ 


1 Act IX of 1887. 

* Reg. II of 1913. 


Hog. I of 1918. 



BALUCHISTAN. 


Law applicable 
to Additional 
Judicial 
Commissioner. 


Appeals in 
certain cases. 


170 


[chap. XV. 


under any enactment for the time being in force, but only in 
such cases as the Judicial Commissioner may direct. 

“(2) The Judicial Commissioner may transfer any case, 
whether the hearing has or has not been commenced, from 
the file of an Additional Judicial Commissioner to his own 
file. 

“ Section 4. Subject to the other provisions of thiB Regulation, every 
enactment for the time being applicable to the Judicial Commissioner 
shall apply to an Additional Judicial Commissioner when exorcising any 
jurisdiction under this Regulation as. if he were the Judicial Commis- 
sioner. 

“Section 5. Notwithstanding anything in any other 
enactment for the time being in force, where an appeal is 
preferred from a decree, judgment, or order passed by the 
Judicial Commissioner or an Additional Judicial Commissioner 
in any other capacity or in a case in which such authority is 
a party or personally interested, the appeal shall be heard 
by an Additional Judicial Commissioner or the Judicial 
Commissioner, as the case may be.” 



CHAPTER XVI. 

Civil Courts in Burma. 

The Burma Civil Courts Act, 1922, 1 has taken the place of 
the Lower Burma Courts Act, 1900, 2 and of the Upper Burma 
Civil Courts Regulation, 1896. 3 

This Act was passed in consequence of the establishment of the High 
Court at Rangoon in 1922. 4 That Court has superseded the Chief Court, 
which was constituted for Lower Burma by the Lower Burma Courts 
Act, 1900, 5 and also the Court of the Judicial Commissioner of Upper 
Burma, to which the Upper Burma Civil Courts Bogulafcion, 1896, 
applied. 0 

The Burma Courts Act, 1922, contains the following pro- 
visions : — 

“ Section 1. — (2) It extends to the whole of Burma, but 
the Local Government may, by notification, oxempt from its 
operation any tract or district, and so long as any such 
notification is uncancelled, nothing heroin contained shall 
be deemed to apply to a tract or district specified in such 
notification. 

“ Section 3. — (1) In addition to the High Court, the CourtB 
of Small Causes established under the Provincial Small Cause 
Courts Act, 1887, 7 and the Rangoon Small Cause Court Act, 
1920, 8 and the Courts established under any other enactment 
for the time being in force, there shall be three grades of 
Civil Courts in Burma, namely : 

(a) the District Court ; 

(b) the Sub-divisional Court ; and 

(c) the Township Court. 

“ (2) Every Court mentioned in the list in sub-section (1) 


1 Bor. Act XI of 1923. 

* Act VI of 1900. 

• Beg. I of 1896. 

4 Ante , ohap. vii. 


» Act VI of 1900. 

• Reg. I of 1896. 

f Act IX of 1887, post, chap. xxv. 

* Bur. Act VII of 1920. 
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shall be of a lower grade than the Court mentioned imme- 
diately above it, and shall be subordinate to all Courts above 
it in the said list. 

Superinte nd- “ Section 4. Subject to the general superintendence and 
control” control of the High Court, the District Court shall superintend 
and control all other Civil Courts in the local area within its 
jurisdiction. 

Civil divisions, “Section 5. — (1) For the purposes of this Act the Local 
townships. Government shall divide Burma outside the City of Rangoon 
into such civil districts and each civil district into such civil 
sub-divisions, and each civil sub-division into such civil town- 
ships, as it may think fit. 

“(2) The Local Government may alter the limits or the 
number of the said civil districts, and the limits or the 
number of the said civil sub-divisions and townships. 
EntabUBhment “ Section 6. The Local Government shall establish — 

of Courts. . . 

(a) a District Court for each civil district ; 

(i b ) a Sub-divisional Court for each civil sub-division ; and 

(c) a Township Court for each civil township, 
original “ Section 7. Subject to the provisions of the Code of 

jurisdiction, q— j Procedure, 1 the Provincial Small Cause Courts Act, 

1887, 2 and any other enactment for the time being in force — 

(а) the Township Court shall have jurisdiction to hear 

and determine any suit or original proceeding of a 
value not exceeding five hundred rupees; provided 
that the Local Government may by notification 
extend the jurisdiction of any Township Court to 
suits or original proceedings of a value not exceeding 
two thousand rupees ; 

(б) the Sub-divisional Court shall have jurisdiction to hear 

and determine any suit or original proceeding of a 
value not exceeding five thousand rupees ; provided 
that the Local Government may by notification 
extend the jurisdiction of any Sub-divisional Court 
to Buits or original proceedings without restriction 
as regards value ; 

(c) the District Court shall have jurisdiction to hear and 
determine any suit or original proceeding without 
restriction as regards the value, and shall be deemed 
to be the Court of a District Judge as defined by 


1 Act V of 1908. 


* Act IX of 1887. 
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section 3 (clause (15)) of the General Clauses Act, 

1897. 1 

“ Section 8. The Local Government may, by notification Power to 
in the local official Gazette, invest any District, Sub-divisional, Court* with m 
or Township Court with the jurisdiction of a Court of Small court 
Causes under the Provincial Small Cause Courts Act, 1887, 2 
up to such value not exceeding five hundred rupees as it may 
think fit, to be exercised in cases arising within the limits of 
the Court’s jurisdiction or in any specified area within such 
limits. 

“ Section 9. — (1) Subject to the provisions of the Code of A ppj|»J* ^ 
Civil Procedure, 3 the Provincial Small Cause Courts Act, t.i!"oouru! 1 ° 
1887, 4 the Kangoon Small Cause Courts Act, 1920,® and any 
other enactment for the time being in force, the Courts to 
which appeals are hereinafter declared to lie, shall respectively 
have authority to hear appeals from the decrees and orders of 
the Courts subordinate to them passed in the exercise of their 
original jurisdiction — 

(a) an appeal from a decree or order of a Township Court 

shall lie to the District Court ; 

( b ) an appeal from a decree or order of a Sub-divisional 

Court shall lie to the District Court ; provided that 
the Local Government may, by notification, direct 
that appeals from original decrees and orders of any 
specified Sub-divisional Court shall lie to the High 
Court, in which case an appeal from any such decree 
or order of any Court so specified shall, so long as 
such notification continues in force, lie to the High 
Court ; provided also that an appeal from a decree 
or order in any suit or original proceeding of a value 
exceeding five thousand rupees shall lie to the High 
Court ; 

(c) an appeal from a decree or order of a District Court 

shall lie to the High Court. 6 

“ (2) Where an order specified in section 104, sub-section 
(1), clause ( h ), of the Code of Civil Procedure, 1908 (an order 
under any of the provisions of that Code imposing a fine or 
directing the arrest or detention in the civil prison of any 

1 Act X of 1897. 1 Bur. Aot VI1 of 1920 * 

* Act IX of 1887. * See Letters-Patent, cl. 14, ante , 

* Act V of 1908. P- 91 - 

* Act IX of 1887. 
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person except where such arrest or detention is in execution 
of a decree), is made by a District Court in exercise of the 
jurisdiction of a Court of Small Causes, an appeal therefrom 
shall lie to the High Court.” 

second appeals " Section 11. — (1) In addition to the second appeals per- 
to igh ourfc. m j gg jjj e un( j er sec tion 100 of the Code of Civil Procedure, 1 
a second appeal shall lie to the High Court from an appellate 
decree of a Court subordinate thereto, on any ground which 
would be a good ground of appeal if the decree had been 
passed in an original suit, whenever the decree of the Appellate 
Court varies or reverses otherwise than as to costs the decree 
of the Court below : 

“ Provided that no such second appeal shall lie — 

(а) in the case of a small cause, unless the value of the 

cause exceeds five hundred rupees ; or, 

(б) in the case of an unclassed suit, 2 unless the value of 

the suit exceeds five hundred rupees or the suit is of 
the nature described in sub-section (1) of section IB 
of the Burma Laws Act, 1898. 3 

Power of “ Section 12. — (1) In addition to the powers of withdrawal, 

to transfer 11 ^ trial, and transfer conferred by section 24 of the Code of Civil 
eases. Procedure, 1908, 4 a District Court may, by order in writing, 
direct that any case or class of cases which may be instituted 
in such Court, or in any Court subordinate thereto, shall be dis- 
posed of by an Additional Judge of such Court or by any other 
Court subordinate thereto, or by an Additional Judge of any 
such subordinate Court, as the case may be : provided that no 
direction under this section shall empower any Court to exercise 
jurisdiction beyond the pecuniary limits of its jurisdiction. 

“(2) The Court trying any suit withdrawn under this 
section from a Court of Small Causes shall, for the purposes 
of the suit, be deemed to be a Court of Small Causes.” 

As to the fees payable on such transfer, see s. 12 (8). 

Delegation of “ Section 13. The District Court may, with the previous 
KltrictCourt. sanction of the Local Government, delegate to any Sub- 
divisional Court in the civil district the powers conferred on 
the District Court by section 12 of this Act and by section 24 4 


x Post , pp. 842, 848. heritance, marriage or caste, or any 

* Le. a suit which is neither a land religious usage or institution in the 

suit nor a small cause, Bur. Act XI of case of Hindus, Mahomedans, or Bud- 
1922, s. 2 (e). dhists. 

* Act XIII of 1898. This excludes A Act V of 1908, post , pp. 820, 82 1. 
questions regarding succession, in- 
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of the Code of Civil Procedure, 1908, 1 such powers may be 
exercised by the Sub-divisional Court in any specified portion 
of the district within the area of the jurisdiction of the 
District Court. 

“Section 14. — (1) No Judge or Additional Judge of a Penoui 
Court under this Act shall hear or determine any suit, appeal, ° f 
or other proceeding to which he is a party, or in which he 
is personally interested. 

“(2) When any such suit, appeal, or other proceeding 
comes before any Judge of a subordinate Court, he shall 
forthwith transmit the record of the case to the Court 
empowered to transfer cases to which he is subordinate, with 
a report of the circumstances attending the reference, and 
such superior Court shall thereupon hear and determine the 
case or transfer it to some other Court. 

“ (8) When any suit, appeal, or proceeding comes before 
an Additional Judge of a subordinate Court, he shall forthwith 
transmit the record of the case to the Judge of the Court, who 
shall hear and determine the case. 

“Section 15. — (1) The Judges and Additional Judges, if Appointment 
any, of the District Courts shall be appointed by the Local of ' udKPH * 
Government; and the Judges and Additional Judges, if any, 
of the Sub-divisional and Township Courts shall be appointed 
by the High Court ; provided that the total number of Judges 
and Additional Judges of the Sub-divisional and Township 
Courts to be appointed by the High Court shall not exceed 
the number fixed from time to time by the Local Government. 

“(2) Any officer appointed an Additional Judge shall 
exercise the jurisdiction of the Court to which he is appointed 
and the powers of the Judge thereof, subject to any general 
or special orders of the Local Government as to the class or 
value of suits or appeals which he or officers of his rank 
or grade may try, hear or determine, and subject also, in 
respect of the distribution of the business of the Court, to the 
control of the Judge thereof. 

“(8) An officer may be appointed an Additional Judge of 
one or more Courts, and an officer who is a Judge of one 
Court may be appointed an Additional Judge in another 
Court or in other Courts/* 

“ Section 17. Every Civil Court shall be held at such place of 
place or places as the Local Government may, by notification, ' ^ 

1 Act V Of 1908, 
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direct, or, in the absence of any such direction, at any place 
within the local limits of the jurisdiction of the Court.” 
^>ntmuancejDf “ Section 22.— (1) Where any Court under the Act has 
abolished 011 ° f from any cause ceased to have jurisdiction with respect to any 
coarts. case, an y p rocee( ji n g i n relation to the case which, if that 
Court had not ceased to have jurisdiction, might have been 
had therein, may be had in the Court to which the business 
of the former Court has been transferred. 

“ (2) Nothing in sub-section (1) shall be construed to apply 
to cases for which provision is made by section 87 (Execution 
of decree) and by rule 2 of Order XL VII (Review) of the 
Code of Civil Procedure (Act V of 1908), or by any other 
enactment for the time being in force. 

References “Section 28. In every enactment now in force, and in 
nraentato Chi ef every appointment, rule, byelaw, notification, or form made 
Comt ’ or j Bgue d thereunder, all references to the Chief Court of 
Lower Burma or to the Judicial Commissioner, Upper Burma, 
or to the Court of the Judicial Commissioner, Upper Burma, 
shall be construed, when necessary, as referring to the High 
Court.” 

As to the law to be administered in Burma, see Burma Laws Act, 
1898 (Act XITI of 1898), s. 13. 


Bar to Jurisdiction of Civil Courts. 

The Lower Burma Town and Village Lands Act, 1898, 1 
runs as follows : — 

Acquisition or “Section 15.— (1) Whenever a question arises in any 
hoidcr’sr^ght proceeding before a Civil Court as to whether any person has 
Burma. 61 acquired a landowner’s right in respect of any land, and it 
appears that a declaration of the fact of such acquisition has 
been made or recorded by the Revenue Officer not less than 
five years before the commencement of such proceeding and 
is still uncancelled, the Court shall decide in accordance with 
such declaration. 

“ (2) Whenever any such question arises in any such pro- 
ceeding and it appears that no such declaration has been so 
made, or that, if made, it was made less than five years before 
the commencement of such proceeding, or that it has been 
cancelled, and whenever any question arises as to whether a 


1 Bur. Act IV of 1898. 
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landholder’s right, having been so acquired, has been subse- 
quently lost, the Court shall refer Buch question to the 
Revenue Officer, and shall give judgment in accordance with 
his decision thereon : 

“ Provided that, where an appeal from the decision of the 
Revenue Officer on any question so referred lies to a Revenue 
Officer of a higher grade, the Court shall on such conditions 
as to the furnishing of security or otherwise as it thinks fit, 
defer its judgment so as to allow time for preparing an appeal, 
and, in the event of a decision being given in appeal different 
from that given by the Revenue Officer to whom the question 
was originally referred, shall give judgment in accordance 
with the decision given in appeal.” 

Section 41 of the same Act purports to exclude from the jurisdiction Saitijagsinjt 
of a Civil Court any claim to any right over land as against the Govern j ftn( ^ 
ment, but it has been held that that exclusion has no legal effect. 1 

The Burma Fisheries Act, 1905, 2 contains the following : 

“ Section 31. — (1) If in any proceeding before a Civil Court M 

any question arises — 

(a) as to whether any fishery is a leasable fishery or a 
reserved fishery; or 

(i b ) as to the boundaries of any leasable fishery, or as to 
the boundaries of any such fishery as leased, or 
subject tb any right disposed of, under section 9, 
sub-section (1), or sub-section (2) ; 3 or 

(c) whether a lessee or licensee of any such leasable 

fishery or reserved fishery disposed of under section 9, 
sub-section (1) or sub-section (2) is working the 
fishery in accordance with the terms of his lease or 
licence ; or 

(d) whether or to what extent any leasable fishery or any 

reserved fishery is affected by the working of any 
such canal or channel as is mentioned in section 12, 

the Court shall refer such question to the Deputy Commis- 
sioner who has charge of such fishery. ^ a. 

“ (2) On any question being so referred to him, the Deputy 
Commissioner shall, without delay, make such inquiry as he 


1 Secretary of State v. Moment 
(1912), 40 I. A., 48; 40 Cftlo., 891; 

17 0. W. N., 169 ; 16 Bom. L. R., 27. 

X. O.J.I. 


* Bur. Act III of 1905. 

* Disposal of rights in fisheries by 
Deputy Commissioner. 

12 
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may think necessary, and shall certify his decision to such 
Civil Court. 

“ (3) The decision of the Deputy Commissioner under sub- 
section (2) shall be conclusive as to the question so referred.” 

Appeal. There is a provision for an appeal to a Revenue Officer of a higher 

grade similar to that given by section 15 of the Lower Burma Town and 
Village Lands Aot, 1898. 1 

Exclusion of By section 58 of the Upper Burma Land and Bevenue 
SvUCourt inf Regulation, 1889 (Reg. Ill of 1889), as amended by the 
ttojurisdic-* 11 Upper Burma Land and Revenue Regulation, 1901 (Reg. V of 
tion of revenue 1901, S. 10), — 

“ (1) Except as otherwise provided by this Regulation, a 
Civil Court shall not have jurisdiction in any matter which 
the Local Government or a Revenue Officer is empowered by 
or under this Regulation to dispose of, or take cognizance of 
the manner in which the Local Government or any Revenue 
Officer exercises any powers vested in it or him by or under 
this Regulation ; and in particular — 

“ (2) A Civil Court shall not exercise jurisdiction over any 
of the following matters, which shall be cognizable exclusively 
by Revenue Officers, namely — 

(i) any question as to the limits of any State land ; 2 

(ii) any claim to the ownership or possession of any State 

land, 3 or to hold such land free of land revenue or 
at a favourable rate of land revenue or to establish 
any lien upon, or other interest in such land or the 
rents, profits or produce thereof ; 

(iii) any claim to compel the performance of any duties 

imposed by or under this Regulation or any other 
enactment for the time being in force on any 
Revenue Officer as such ; 


(v) the preparation of record of rights or periodical 

edition of such record ; 

(vi) the correction of any entry in a record of rights or 

periodical edition of such a record or in a register of 
mutations ; 

1 Bur. Aot IV of 1898, ante, pp. 176, of. Secretary of State v. Moment (1912), 

177. 40I.A., 48; 40Balcu,891; 17C.W.N., 

' * For a definition of “ State land " 169 ; 16 Bom. L. R., 27. 

see a. 23 of Reg. Ill of 1889. This 1 Ibid. 
provision is apparently ultra vires; 
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(vii) the amount of land revenue 1 to be paid in respect of 
any State or other land under this Regulation ; 

(viii) the amount of, or the liability of any person to pay, 
any other revenue recoverable under this Regulation; 

(ix) any claim connected with, or arising out of, any right 
in an irrigation work, or any charge in respect of 
land irrigated from such a work, or any matter 
which the Collector is bound to ascertain and record 
under section 36 of this Regulation ; 

(x) any claim to a right to fish, or connected with, or 

arising out of, the demarcation or disposal of any 
fishery ; 

(xi) any claim to hold free of revenue any land, fishery, or 

natural products of land or water ; 

(xii) any claim connected with, or arising out of, the col- 

lection of revenue, or the enforcement of any pro- 
cess for the recovery of an arrear of revenue or any 
sum recoverable as such an arrear ; 

(xiii) any claim to set aside, on any ground other than 
fraud, a sale for the recovery of an arrear of revenue 
or any sum recoverable as such an arrear ; 

(xiv) the amount of, or the liability of any person to pay. 
any fees, costs, or other charges imposed under this 

regulation.” 


Special Courts of Civil Justice in Burma. 

Village Courts. 

The Burma Village Act, 1907, a contains the following 

“ Section 5. — (1) 2 The Deputy Commissioner may declare MnjjM 
that any local area shall be a village-tract, and when necessary tract, 
may determine the limits of any village-tract. 

« ( 2 ) The Deputy Commissioner shall appoint a headman A ’village 
for every village-tract, and in making such appointment shall hetman, 
have regard, so far as circumstances admit, to any established 
custom which may exist regarding the right of nomination or 
succession or otherwise, and to claims based thereon. 

« U) Every local area constitutmg, immediately before the 
commencement of this Act, a village as defined in the Lower 

a 1 ( 2 ). It was declared in forco in 
1 2£ lot' This Act tho A^tan Hills District by Bo* I 

applies to the whole ol Burma : (W. ol l»io. 
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Burma Village Act, 1889, 1 or in the Upper Burma Village 
Regulation, 1887, 2 shall be deemed to have been declared a 
v illag e-tract for the purposes of this Act. 

« Section 6. — (1) The Commissioner may, by notification, 
invest any headman with the powers of a Civil Court for the 
trial of suits between persons of whom both, or all, as the 
case may be, reside within the village-tract, and may y 
general or special notification, specify the classes, and t e 
value not exceeding twenty rupees, of the suits which sue 
headman may try. 

« ( 2 ) In any Buit tried in exercise of such powers the 
de cisio n of the headman shall, subject to revision by such 
authority as the Local Government may appoint in this 

behalf, be final. „ 

“ (8) Notwithstanding anything in the Code of Civil rr - 
cedure, a person shall not be bound to institute a suit in the 
Court of a headman.” 

As to a claim to be headman, see section 26 of the Act. 


Aralcan Hills. 

The following provisions for the administration of Civil 
Justice in the Hill district of Arakan are to be found in the 
Arakan Hills Civil Justice Regulation, 1874,® as amended by 
the Arakan Hills Civil Justice Amendment Regulations, 1876 

and 1917.® , „ 

« Section 2. The Civil Courts in the said district Bhall 

be of three grades, namely : — 

(1) the Courts of the Assistant Commissioners and Extra 

Assistant Commissioners ; 

(2) the Court of the Deputy Commissioner, and 
(8) the Court of the Commissioner. 

“ And the powers of such Courts, respectively, shall be as 

follows : — 

(a) An Assistant or Extra Assistant Commissioner may 
try original cases whatever be the value or the 
amount of the subject-matter thereof. 

The Deputy Commissioner may entertain and try all 
civil suits originally instituted in his own Court.® 


i Act IH of 1889, a. 2 (1). 

» Beg. XIV of 1887, u. 2 (1). 
* Beg. VIII of 1874. 


* Beg. V of 1876. 

« Beg. I of 1917. 

• Beg. V of 1876, 8. 2. 
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(b) The Deputy Commissioner may, except as, hereinafter 

provided, 1 hear appeals from all decrees and orders 
of the Assistant Commissioner and Extra Assistant 
Commissioner : 

he may also remove into his own Court any original 
case pending in the -Court of one Of these officers, 
and dispose of it himself or transfer any such case 
from the Court of one of those officers to the Court 
of another : 

(c) The Commissioner shall be the highest Court of appeal 

in all civil matters; he may, except as hereinafter 
provided, 2 hear appeals from the decrees and orders 
of the Deputy Commissioner whether passod in 
original cases or on appeal : 
he may also remove into his own Court any original 
case or appeal pending in any Subordinate Court, 
and dispose of the same, or transfer any original 
case from any one Subordinate Court to any other.” 

“ Section 29 a. If on the day fixed for the defendant to 
appear and answer, n.11 the parties interested agree that the 
matters in difference between them should be referred to 
arbitration, the Court may refer the case to one or more paid 
Chiefs for disposal. 3 

“ Section 29 b. The paid Chiefs after disposal shall report 
to the Court, which may refer the case back for further con- a eC roe accord- 
sideration, or may embody the result of the arbitration in the in * t0 ftWftnl * 
form of a decree ; such decree shall be enforceable as if it 
were a decree of the Court. 4 * 

“ Section 80. No appeal shall lie from a judgment passed 
ex parte against a defendant who has not appeared, or from m6n y paned 
a judgment against a plaintiff, by default for non-appearance. p 

A.s to setting aside such judgment, sec ibid. 


“ Section 54. 6 All suits involving any question regarding 
succession, inheritance, marriage or caste, or any religious 
usage or institution where the parties are Buddhists, 
’M'n. h nmp.dans , or Hindus, shall be heard with the an o 


1 I.e. when the appoal has been 

transferred. 

1 Le. when the case has been trans- 

ferred to the High Court at Rangoon, 

post, p. 182. 


• Inserted by Rog. I of 1917, s. 2. 

4 Ibid. 

5 As amended by Reg. II of 1892, 

s. 1. 
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assessors selected by the Court from the class to which the 
parties belong.’’ 

u p “ Section 76. 1 The High Court of* Judicature at Rangoon 
may call up any appeal pending in the Court of the Com- 
missioner, and proceed to try the case as if it were an appeal 
instituted in the* High Court. * 

“ The High Court shall send to the Court of the Com- 
missioner a copy of its judgment in any case tried under this 
section, and the said Court shall dispose of the case in con- 
formity with such judgment.” 

Functions of The functions of the High Court in all civil and mis- 

High Court. ° 

cellaneous matters shall be discharged by the Commissioner. 2 * 

Scheduled The Arakan Hills are a Scheduled District. 51 

District. 

As to the law to be administered, see the Arakan Hills 
Civil Justice Regulation, 1874, 4 * s. 4 ; the Arakan Hills District 
Laws Regulations, 1901, 6 s. 2, and 1916. 6 


Cocos Island and Preparis Island 

Cocob island The law in force in the Little Cocos Island and the Pre- 
isiand r . epans paris Mand is the same as that in the Hanthawaddy District 
of the Pegu Division of Lower Burma. 7 

The first-named island has ceased to be a Scheduled District. 8 

Pegu and Tcnawerim. 

Validating The Pegu and Tenasserim Validation Act, 1895 (Act XI of 1895), s. 1, 

ceediugB of validates proceedings and acts — 

certain officers. (a) by the Commissioner of Sessions Judge of the Pegu Division and 
by the Deputy Commissioner and other Magistrates or officers 
of the Hanthawaddy District within the precincts of their 
Courts and offices in the Rangoon Town District, and 
{b) by the Commissioner or Sessions Judge of the Tenasserin Division 
and by the Deputy Commissioner and other Magistrates or 
officers of the Amherst District within the precincts of their 
respective Courts and officers in the Maulmain Town District 
and the Maulmain Town Sub-division of the Amherst District. 


1 As amended by Bur. Act XT of 

1922, Sch. I ; Acts XIII of 1898, s. 7, 

and VI of 1900, s. 47. 

* Reg. I of 1916. 

» Act XIV of 1874, s. 1, Sch. I, 

Pt. XI ; Act XV of 1874, s. 2, Soh. VI, 


Pt. XI. 

* Reg. VIII of 1874. 

8 Reg. II of 1901. 

• Reg. I of 1916. 

» Act Viniof 1888, a. 2. 
8 Ibid. s. 4. 
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Chin Hills. 

Regulation V of 1896, and the enactments specified in the Law 
Schedule to that Regulation, and no other enactment apply aw>ljcaWe * 
to Chins 1 in the Chin Hills. 2 

The Local Government, subject to the control of the 
Governor-General in Council, 3 * * may apply other enactments* 
under the Burma Laws Act (XIII of 1898), s. 13. 

Sections 1, 2, 3 of the Regulation above apply to the whole 
of the Chin Hills * 

The rest of the Regulation extends only to such tracts in 
the Chin Hills as the Local Government, subject to the control 
of the Governor-General in Council, may, by notification in 
the Burma Gazette, direct. 6 

So far as regards persons other than Chins the law in 
force in the Chin Hills is, subject to certain specified excep- 
tions, the law for the time being in force in Upper Burma 
exclusive of the town of Mandalay. 6 For this purpose the 
Superintendent is deemed to be the Deputy Commissioner 
or the District Magistrate and Collector, and an Assistant 
Superintendent, an Assistant Commissioner in charge of a 
sub-division or an Assistant Collector of the first class as the 
case may be. 7 The Local Government exercises the powers 
of a Commissioner. 8 

The Regulation contains the following : — 

“ Section 5.— (1) Subject to any general or special orders Appointment 

. adq removal of 

of the Local Government the Superintendent may appoint and headmen, 
remove any headman, and may define the local limits of his 
jurisdiction and declare what clan or village, or both, shall be 
subject to him. 

“ (2) Where a headman is appointed for a group of villages 
or clans, the Superintendent may declare the extent to, and 
the manner in which the headman of the villages or clans 
composing such group shall be subordinate to the headman 
of the group. 


1 “ Chins ” include (a) Lushais, 

(6) Kukis, (c) Burmans domiciled in 

the Chin Hills, and (d) any persons 

who have adopted tho customs and 

language oi the Chins and are habitu- 

ally resident in the Chin Hills : 

Keg. V of 1896, s. 2 (3). 

8 Reg. V of 1896, a. 3 (1), (2). 

* Reg. II of 1910, s. 5. 


8 Reg. V of 1896, ft. 2 (3). 
s Reg. V of 1896, s. 3 (1), as 
amendod by Reg. IT of 1910. For 
notifications on this subject, see 
Burma Gazette, 1897 and 1896, Pt. I, 
pp. 210 and 322. 

• Reg. V of 1896, k. 4 (1). 

7 Tbid. s. 4 (2). 

» Ibid. s. 4(3). 
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“ Section 6. — (1) Every headman shall within the local 
limits of his jurisdiction have general control, according to 
local custom, over the clan, or village, or both declared subject 
to him.” 

“ Section 8. A headman may try and decide according to 
local custom any dispute of a civil nature 1 between persons 
subject to his general control, and may enforce his decision 
in accordance with such custom.” 

The Chin Hills constitutes a district for civil purposes, the 
Superintendent being the District Judge. 2 

“ Section 11. The Local Government may, by notification 
in the Burma Gazette, invest any Assistant Superintendent 
with all or any of the powers of a Superintendent, and define 
the local limits of his jurisdiction. 

“ Section 12. The Superintendent and every Assistant 
Superintendent exercising jurisdiction within the Chin Hills 
(1) may try any suit or other proceeding of a civil nature 3 
between parties, any one of whom is a Chin, according to 
such procedure as the Local Government may, by notifica- 
tion in the Burma Gazette, prescribe ; and (2) in the trial of 
any such suit or proceeding may exercise all or any of the 
powers which he might exercise in a suit or proceeding in 
which none of the parties is a Chin ; and (8) in deciding such 
suit or proceeding, shall have regard to local custom, and to 
justice, equity and good conscience. 

“Section 18. The Superintendent may withdraw any 
civil . . . case pending before a headman or an Assistant 
Superintendent, and may either try it himself or refer it for 
trial to an Assistant Superintendent.” 

“ Section 87. No appeal shall lie against an order passed 
by a headman or by any officer acting under this Regulation. 

“ Section 38. — (1) All headmen and all officers in the Chin 
Hills shall be subordinate to the Superintendent, who may 
revise any order passed by any such headman or officer, 
including an Assistant Superintendent specially empowered 
under section 11. 

“ (2) The Local Government may revise any order passed 
under the Regulation. 

“Section 40. Except as provided in the Regulation, a 


1 Gf. post, pp. 294-802. 

* Reg. V. of 1896, B. 9 (1). 


* Cf. post t P* 293. 
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decision passed, act done, or order made under the Regulation by Court of 
cannot be called in question by any Civil or Criminar Tu " t,w ' 
Court.” 


Kachin TTilfo. 


The law applicable to the hill-tribes in the Kachin Hill- 
tracts of Upper Burma is to be found in the Kachin Hill-tribes 
Begulation, 1895. 1 

It extends to such hill-tracts and such hill-tribes as the 


Local Government, subject to the control of the Governor- 
General in Council, 2 may direct. 3 

Begulation I of 1895, and the enactments specified in the 
schedules thereto, and enactments subsequently applied by the * IP ca ' *’ 
Local Government, subject to the control of the Governor- 
General in Council, 4 are the only enactments which apply to 
members of a hill-tribe in a hill-tract. 6 

That Begulation contains the following provisions : — 

“ Section 4. — (1) Subject to any general or special orders Appointment 
of the Local Government the Deputy Commissioner may “fheTt'mnn. 
appoint and remove a headman 6 from any tribe, clan, village, 
or group of villages, and may define the local limits of his 
jurisdiction and declare what tribe, clan, villago, or group of 
villages, shall be subject to him. 

“ (2) Where a headman is appointed for a group of villages 
or clans, the Deputy Commissioner may declare the extent to 
and the manner in which the headman of the villages or clans 
composing such group shall be subordinate to the headman 
of the group. 

“(3) In making a declaration under this section the 
Deputy Commissioner shall be guided as far as practicable 
by local custom.” 

“Section 7. A headman may try and decide according civil juria- 
to local custom any dispute of a civil nature between persons uadmiu. 
subject to his jurisdiction, and he may enforce his decision 
in accordance with such custom.” 

“ Section 10.— (1) The Local Government may, by notifica- 


i Beg. I of 1895. 
of 1898, a. 18. 

* Beg. n of 1910, a. 3. 

* Beg. I of 1895, a. 1 (3). 
« Ttaff n of 1910, a. 4. 


See Bur. Act. I 


• This means the chief or head 
of any hill-tribe, or clan or village, 
or group of clans or villages, and 
includes a Duwa and an Aky* : 
Beg. I of 1895, s. 2 (4). 
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tion in the Burma Gazette, invest any Assistant Commissioner 
with all or any of the powers of a Deputy Commissioner. 

“ (2) In any notification under this section the Local 
Government may define the local limits of the jurisdiction 
of any such Assistant Commissioner. 

“Section 11. — (1) The Deputy Commissioner and every 
Assistant Commissioner, exercising jurisdiction within a hill- 
tract may try any suit or other proceeding of a civil nature 
between parties any one of whom is a member of a hill-tribe 
according to such procedure as the Local Government may, by 
notification in the_Burma Gazette, from time to time prescribe ; 
and 

“ (2) in the trial of any such suit or proceeding may 
exercise any of the powers which he might exercise in a suit 
or proceeding in which none of the parties belong to a hill- 
tribe; and 

“ (3) in deciding any such suit or proceeding, shall have 
regard to local custom and to justice, equity, and good 
conscience. 1 

“ Section 12. The Deputy Commissioner may withdraw 
any civil . . . case pending before a headman or an Assistant 
Commissioner, and may either try it himself or refer it for 
trial to an Assistant Commissioner.” 

Shan States. 

The Local Government of Burma, subject to the control 2 
of the Governor-General in Council, may, by notification in 
the Burma Gazette, extend, with such restrictions and modi- 
fications as it thinks fit, to all or any of the Shan States, or to 
any specified local area in the Shan States, any enactment 
which is in force in any part of Upper Burma at the date of 
the extension. 3 

Unless and until it is extended by the above provision, or 
unless it is expressed by special mention of the Shan States 
to extend thereto, an enactment shall not be in force in the 
Shan States or any part thereof. 4 

Where no enactment is applicable, the law to be adminis- 
tered in a Shan State shall be the customary law of the State 

i Cf. ante, p. 61. 4 Ibid. s. 10 (2) ; Bur. Act I of 

* Reg. II of 1910, s. 2. 1898, B. 18. 

* Act XIII of 1898, s. 10 (1). 
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in so far as that law is in accordance with justice, equity, aud 
good conscience. 1 

As to the provision for the administration of civil justice 
in the Shan State of Mong Mit and its dependency Mong 
Lang, see the Mong Mit Adminstrative Order, 1906. 2 

The Local Government, subject to the control of the Declaration m 
Governor-General in Council, may, by notification in the constitutes 
Burma Gazette, declare what territories constitute the Shan ShftU stftte8. 
States for the purposes of the Burma Laws Act, 1898. 3 

Subject to any enactment for the time being in force in a Administration 
Shan State, and to such conditions as may have been, or may by their own 
be, prescribed by the Local Government, with the approval of 
the Governor-General in Council, in any instrument recognis- own ,AWR * 
ing a person as the chief of the State, the administration of 
civil . . . justice is vested in the person for the time being 
recognised by the Local Government as the Chief of the 
State. 4 

The Local Government may, by order, — Participation 

-.1 i , . - of Government 

(a) appoint officers to undertake, or to take part in, the in the adminis- 

administration of civil . . . justice within the Shan §2521! of Sl, * u 
States ; 

(b) with the previous sanction of the Governor-General in 

Council define the powers and regulate the pro- 
cedure of officers so appointed and their deputies 
and subordinates, and of the chiefs and their 
subordinates ; 

(c) with the previous sanction of the Governor-General 

in Council direct by what authority any jurisdic- 
tion, power, or duty incident to the operation of 
any enactment for the time being in force in the 
Shan States is to be exercised or performed. 5 


1 Act XIII of 1898, s. 11 (2). As 

to the modification of the customary 

law by the Local Government, see 

ibid . 12 (1) (c). 

» Burma Code, 1910, Part V, pp. 660 


el serf. 

* Keg. II of 1910, h. 2 ; Act XIII 
of 1898. See Burma Code, Part V. 

* Act XIII of 1898, s. 11 (1). 

* Ibid. s. 12. 
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CHAPTEE XVII. 

Central Provinces. 

The law as to the constitution and jurisdiction of the Courts 
of Civil Justice in the Central Provinces is to be found in the 
following sections of the Central Provinces Courts Act, 1917, 1 
which extends to the whole of the Central Provinces. 2 

“ Section 8. The Court of the Judicial Commissioner of 
the Central Provinces shall be the highest Civil Court of 
Appeal. . . . 

“ Section 4. 3 — (1) The Court of the Judicial Commissioner 
shall consist of four or more Judges, who shall be appointed 
by the Local Government, and of whom one at least shall he 
an Advocate of the Court or a barrister or pleader of not less 
than ten years’ standing. 

“ (2) 4 The Local Government shall appoint one of such 
Judges to be the Judicial Commissioner, and the others shall 
be Additional Judicial Commissioners. 

“ (3) Every person appointed under this section shall hold 
his office during the pleasure of the Governor-General in 
Council. 

“ Section 5 . — (1) The Judicial Commissioner shall have 
rank and precedence before the other Judges of his Court. 

“ (2) The Additional Judicial Commissioners shall have 
rank and precedence among themselves according to the 
seniority of their appointment as such Additional Judicial 
Commissioners : 

“ Provided that an Additional Judicial Commissioner per- 
manently appointed shall be deemed to be senior to, and to 
have rank and precedence before, a Judge who is not per- 
manent. 

1 O. P. Act I of 1917. 1920, Sch. I. 

* Ibid. a. 1 (2). * As amended by Aot XXXVIII of 

* As amended by Aot XXXVTII of 1920, Sob. I. 
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. “ ( 3 ) In tllis Act th e expression ‘ the senior Judge ’ s hall 
mean the Judge for the time being entitled to the first place 
in rank and precedence. 

“ Section 6. (1) Except as otherwise provided by this Exerciw of 
Act or by any other enactment for the time being in force, Siff°“ by 
and subject to any rules made under this Act, the jurisdiction 
of the Court of the Judicial Commissioner may be exercised CommUsioner. 
by a single Judge of the Court. 

“(2) The Court of the Judicial Commissioner may, with 
the sanction of the Local Government, make rules to provide, 
in such manner as it thinks fit, for the exercise of any of its 
powers by a Bench of two or more Judges of the Court. 

“ Section 7. — (1) The Court of the Judicial Commissioner constltut* •• 
may make rules declaring what number of Judges, not being 2nd n ’ uir JCh 
less than three, shall constitute a Pull Bench of the Court, Benched, 
and may by such rules prescribe the mode of determining 
which Judges shall sit as a Pull Bench when such sitting 
becomes necessary. 

“ (2) Subject to the provisions of sub-section (1), the 
Judicial Commissioner may determine which Judge in each 
case or class of cases shall sit alone and which Judges shall 
constitute any Bench. 

“ Section 8. The Judicial Commissioner may transfer power of 
any case, whether the hearing has or has not commenced, S,j“Jer^T* 
from the file of any Judge sitting alone to the file of any other trendfcr «»»«». 
Judge of the Court. 

“ Section 9. An y single Judge of the Court of the Judicial p „"* i r 0 ^ f “ 
Commissioner, and any Bench of Judges thereof not being a 
Full Bench, may refer for the decision of a Bench of two 11 cnc, ‘ 
Judges or of a Pull Bench any question of law or custom 
having the force of law, or of the construction of any docu- 
ment, or of the admissibility of any evidence, arising in any 
case before the Judge or Bench, and shall dispose of the case 
in accordance with the decision of the Bench to which the 
question has been referred. 

“ Section 10. Except as otherwise provided by any enact- jwhrf 
ment for the time being in force,— Judjte. differ. 

(a) where there is a difference of opinion among the 
Judges composing any Bench of the Court of the 
Judicial Commissioner, the decision shall be in ac- 
cordance with the opinion of the majority of those 
Judges ; 
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(b) if there is no Buch majority, then, — 

(i) if the Bench is a Full Bench, the decision Bhall 

be in accordance with the opinion of the senior 
Judge of the Bench ; 

(ii) in other cases, the Bench before which the 

difference has arisen shall refer it to another 
Judge of the Court and shall dispose of the 
case in accordance with the decision of such 
Judge.” 

“ Section 14. Besides the Court of the Judicial Com- 
missioner, the Courts of Small Causes established under the 
Provincial Small Cause Courts Act, 1887, and the Courts 
established under any other enactment for the time being in 
force, there shall be the following classes of Civil Courts in 
the territories to which this Act extends, namely : 

(a) the District Court ; 

( b ) the Court of the Subordinate Judge ; and 

(c) the Court of the Munsif. 

■ “ Section 15. For the purposes of this Act, the Local 
Government shall divide the Province into such civil districts 
as it may think fit, and may alter the limits or the number of 
the said civil districts. 

“ Section 16. The Local Government shall establish — 

(a) a District Court for each civil district, and 

(b) so many Courts of Subordinate Judges and Munsifs 

respectively for each civil district as it may think 
fit. 

“ Section 17. — (1) Subject to the provisions of the Code of 
Civil Procedure, 1908, 1 the Provincial Small Cause Courts Act, 
1887, 2 and any other enactment for the time being in force, — 

(a) the Court of the Munsif shall have jurisdiction to hear 
and determine any suit or original proceeding of a 
value not exceeding one thousand rupees: 

Provided that the Local Government may, on the 
recommendation of the Judicial Commissioner, direct, 
by notification, with respect to any Munsif named 
therein that his jurisdiction may extend to suits and 
original proceedings of such value not exceeding 
two thousand rupees as may be specified in the 
notification ; 


* Aot V of 1908. 


* Act IX of 1887. 
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(b) the Court of the Subordinate Judge shaff have juris- 

diction to hear and determine any suit or original 
proceeding of a value not exceeding ten thousand 
rupees ; 

(c) the District Court shall have jurisdiction to hear and 

determine any suit or original proceeding without 
restriction aB regards the value, and shall be deemed 
to be the principal Civil Court of original jurisdiction 
in the civil district, and shall also have jurisdiction 
to hear and determine any original proceeding under 
the Indian Divorce Act, 1869, 1 and shall be deemed 
the District Court under that Act for the civil 
district. 


“( 2 ) The local limits of the jurisdiction of the Courts 
specified in sub-section (1), clauses (a) and (b), shall be such as 
the Local Government may, by notification, define. 

“ Section 18. The Local Government may, by notification, Power to 
invest any District Court or any Court of a Subordinate Judge court* with 
or of a Munsif with the powers of a Court of Small Causes Caus ®. 
under the Provincial Small Cause Courts Act, 1887, 2 up to jurisdiction, 
such value not exceeding five hundred rupees in the case of a 
District Court or of the Court of a Subordinate Judge or two 
hundred rupees in the case of the Court of a Munsif as it 
thinks fit, to be exercised in cases arising within the limits 
of the Court’s jurisdiction or in any specified area within such 
limits. 

“ Section 19. — (1) The Judicial Commissioner may, by Exercise by 
general or special order, authorise any Subordinate Judge to judge of juris- 
take cognizance of, or the Judge of a District Court to transfer ^“^• u Dlst “ ct 
to a Subordinate Judge under his control, any of the proceed- 
ings hereinafter mentioned or any class of those proceedings 
specified in such order. 

“ (2) The proceedings referred to in sub-section (1) are the 
following, namely : — 

( a ) Proceedings under the Indian Succession Act, 1865, 3 

and the Probate and Administration Act, 1881, 4 
which cannot be disposed of by District Delegates. 

( b ) Proceedings under the Guardians and Wards Act, 

1890. 6 


1 Act IV of 1869. 

2 Act IX of 1887. 

• Act X of 1865. 


* Act V of 1881. 

* Act VIII of 1890. 
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(e) References by Collectors under paragraph 5 of the 
Third Schedule of the Code of Civil Procedure, 
1908. 1 

“ (8) The Judge of the District Court may withdraw any 
such proceedings taken cognizance of by, or transferred to, a 
Subordinate Judge, and may either himself dispose of them or 
transfer them to a Court under his control competent to dis- 
pose of them. 

“ (4) Proceedings taken cognizance of by, or transferred to, 
a Subordinate Judge under this section shall be disposed of by 
him, subject to the law and rules applicable to like proceedings 
when disposed of by the Judge of the District Court. 

“ Section 20. Subject to the provisions of the Code of Civil 
Procedure, 1908, 1 the Provincial Small Cause Courts Act, 
1887, 2 and any other enactment for the time being in force, 
the Courts to which appeals are hereinafter declared to lie 
shall respectively have authority to hear appeals from the 
decrees and orders of the Courts subordinate to them, passed 
in the exercise of their original jurisdiction — 

(a) an appeal from the decree or order of the Court of a 

Munsif shall lie to the District Court ; 

( b ) an appeal from the decree or order of the Court of a 

Subordinate Judge shall lie — 

(i) where the value of the suit or original proceeding 

in such Court does not exceed five thousand 
rupees, to the District Court ; and 

(ii) where the value of such suit or original proceeding 

exceeds five thousand rupees, to the Court of the 
Judicial Commissioner ; 

(r) an appeal from the decree or order of a District Court 
shall lie to the Court of the Judicial Commissioner. 

“ Section 21. — (1) The general superintendence and con- 
trol over all other Civil Courts shall be vested in, and all such 
Courts shall be subordinate to, the Court of the Judicial 
Commissioner. 

“ (2) The Judicial Commissioner or an Additional Judicial 
Commissioner appointed by him shall from time to time visit, 
and inspect the proceedings of, the Civil Courts subordinate to 
the Court of the Judicial Commissioner, and shall give such 
directions on matters not provided for by law as may be 
necessary to secure the due administration of justice. 


» Act V of 1908. 


* Act IX of 1867. 
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: “ (8) Subject to the general superintendence and control of 
the Court of the Judicial Commissioner, the District Court 
shall superintend and control all other Civil Courts in the 
local area within its jurisdiction. 

“ Section 22. Notwithstanding anything contained in the Power to 
Code of Civil Procedure, 1908, 1 and in the Provincial Small taStouT 
Cause Courts Act, 1887,® the District Court may, by order in 
writing, direct that any civil business cognizable by it and the 
Courts under its control shall be distributed among those 
Courts in such manner as it thinks fit : 

“Provided that, except in so far as it may affect the 
exclusive jurisdiction of a Court of Small Causes, or a Court 
invested with the jurisdiction of a Court of Small Causes, a 
direction given under this section shall not empower any 
Court to exercise any powers or deal with any business 
beyond the limits of its proper jurisdiction. 

“ Section 28. — (1) No Judge or Additional Judge of a Court Judge* not to 
under this Act shall hear or determine any suit, appeal, or wSioh’they «n 
other proceeding to which he is a party or in which he is > 

personally interested. 

“ (2) If any such suit, appeal, or other proceeding comes 
before any Judge or Additional Judge of a subordinate Court, 
he shall forthwith transmit the record of the case to the Court 
empowered to transfer cases to which he is subordinate, with 
a report of the circumstances attending the reference, and 
such superior Court shall thereupon hear and determine the 
case or transfer it to some other Court. 

“ Section 24. The Judges of District Courts and Subordi- 
nate Judges shall be appointed by the Local Government. subordinate 

“Section 25.— (1) The Local Government may fix the J “ dge .* | ' | 

number of Munsifs to be appointed and, when there is any of Munnfs. 
vacancy in that number, the Judicial Commissioner may, 
subject to the rules, if any, made under sub-section (2), 
appoint such person to the same as he thinks fit. 

“ (2) The Court of the Judicial Commissioner may, with 
the previous sanction of the Local Government, make rules as 
to the qualifications of persons to be appointed Munsifs. 

“ Section 26. — (1) The Local Government may, whenever Actional 
it thinks it necessary or expedient so to do, appoint an 
Additional Judge or Judges to any District Court, or to the 

1 Aot V of 1908. * Act IX of 1887. 

X. C.J.I. 
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Court of a Subordinate Judge or of a Munsif, and any such 
Additional J udge shall exercise the jurisdiction of the Court 
to which he is appointed and the powers of a Judge thereof, 
subject to any general or special orders of the Local Govern- 
ment as to the class or value of suits and appeals which he 
may try, hear and determine, and subject also, in respect of 
the distribution of the business of the Court, to the control of 
the Judge thereof. 

“ (2) An officer may be appointed an Additional Judge of 
one or more Courts, and an officer who is a Judge of one Court 
may be appointed an Additional Judge of another Court or of 
other Courts.” 

“Section 28. Every Civil Court shall be held at such 
place or places as the Local Government may, by notification, 
direct, or, in the absence of any such direction, at any place 
within the local limits of the jurisdiction of the Court.” 

As to the law to be administered in tho Central Provinces, see the 
Central Provinces Laws Act, 1875 (XX of 1875), as amended by Acts VI 
1878 ; II of 1879 ; IV of 1882 ; X of 1882 ; XIII of 1889 ; VIII of 1890 ; 
XII of 1891. 

Certain zamindaries and jagirdaris in the Central Provinces, specified 
in Acts XIV of 1874, Schedule I, Part VI, and XV of 1874, Schedule VI, 
Part VI, are Scheduled Districts. 

Central Provinces Village Panchayat Act, 1920. 1 

Section 5 of this Act gives power to the Deputy Com- 
missioner to establish a Panchayat 2 for a circle comprising 
a village or group of adjacent villages as he thinks fit. 

No circle so formed shall include villages forming part of 
different tahsils, or subject to the authority of more than one 
Local Board. 

“Section 6. A Panchayat shall consist of such number 
of Panchas, 3 not being less than nine or more than fifteen, 
as the Deputy Commissioner may in each case think sui ta ble. 

“ Section 7. No person shall be eligible as a Panch if 
such person — 

(a) is not a British subject, or a subject of any State in 

India; 

( b ) is in the service of the Government or any local 

authority ; 

1 0. P. Act V of 1920. * Members of the Panchayat : s. 2 

* Court of arbitration. (iii). 
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(c) has been adjudged by a competent Court to be of 
unsound mind ; 

(i d ) is under twenty-one years of age ; 

( e ) has been dismissed from the service of the Government 
or any local authority for misconduct, and has been 
declared to be disqualified for employment in the 
public service ; 

(/) has been sentenced by a criminal Court, whether 
within or without British India, to imprisonment 
for an offence punishable with rigorous imprison- 
ment for a term exceeding six months, or to trans- 
portation, or has been ordered to find security for 
good behaviour under section 108, 109, or 110 of the 
Code of Criminal Procedure, 1 such sentence or order 
not having been reversed or remitted, or the offender 
not having been pardoned ; 

Q/) has been debarred from practising as a legal practi- 
tioner by order of any competent authority ; 

(/;) has under any law for the time being in force become 
ineligible to be a member of any local authority ; 

( j ) holds any salaried office or place of profit in the gift 

or disposal of the Panchayat, while holding such 
office or place ; 

(k) has directly or indirectly any share or interest in any 

contract with, by or on behalf of, the Panchayat, 
while owning such share or interest : 

“ Provided that in cases (e), (/), (V/), (h), ( j ), and (k) the 
disqualification may be removed by an order of the Local 
Government in this behalf.” 

“ Explanation . — A person shall not, by reason of being a 
shareholder in, or a member of, any incorporated or registered 
company, be held to be interested in any contract entered 
into between the Company and the Panchayat.” 

“ Section 8.— (1) Subject to the provisions of sections 7 
and 11, every resident mukaddam 2 of a village in the circle 
shall be ex-officio a Fanch. 

“ (2) The remaining Panchas shall be elected from among 
the male owners of houses and proprietors or tenants of land 

1 Aot V of 1898. Act (0. P. II of 1917), and includes 

* “ Mukaddam ” means the head- also “ mukaddam gumashta,” and in 
man 0 f a v illag e appointed under the ryotwari villages, “ patel ” : 0. P. Aot 
Central Provinces Land Revenue V of 1920, s. 2 (Hi). 
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permanently resident within the circle, in accordance with 
rules made under section 68, and shall hold office for such 
period as may be prescribed in those rules.” 

As to the election of a Sarpanch (President), see section 9. 
As to the resignation of a Sarpanch or Panch, see section 10. 
'As to a Sarpanch or Panch ceasing to hold office and his 
removal, see- section 11. 

vuu^Courta! “ ® ec ^ on 81. Wherever a Panchayat has been estab- 
lished, the Deputy Commissioner may, subject to rules under 
section 68, appoint all or any of the Panchas to be a Village 
Court for the exercise of the powers conferred on the Village 
Court under this Act, and shall appoint one of such Panchas 
to be chairman. 

82. — (1) Subject to such pecuniary or other 
the Deputy Commissioner may prescribe in 
accordance with rules made under section 68, the following 
suits shall be cognizable by a Village Court : — 

(i) suits for ascertained sums not exceeding Bs.50 ; 

(ii) suits for damage not exceeding Bs.50 for breach of 

contract not affecting immovable property ; 

(iii) suits for specific movable property or for the value 

thereof not exceeding Bs.50 ; and 

(iv) suits for compensation for wrongly taking or injuring 

movable property not exceeding Bs.50 in value. 

“ Provided that no Village Court shall take cognizance of 
any suit — 

(i) on a balance of partnership account ; 

\ (ii) for a share or part of a share under an intestacy, or 

for a legacy or part of a legacy under a will ; 

(iii) by or against Government or public officers in their 

official capacity or by or against any Panch being a 
member of the Village Court ; 

(iv) by or against minors or persons of unsound mind ; 

(v) in respect of any dispute or matter in which a suit or 

application may be brought or made before a Bevenue 
Officer or in a Civil Court presided over by such 
ficer. 

“ (2) Tmk Local Government may direct by notification 
that any Village Court may try any suit of the nature 
described in sub-action (1) up to such value, not exceeding 
Bs.100, as may be specified in the notification. 


Spita cog- “ Section 
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the presence of the Village Court, suits of the nature described 
in sub-section (1), but the value of which does not exceed 
. Rs.100, shall be triable by such Village Court.” 

As to the relinquishment of a portion of the claim, see seotion 88. 

“ Section 34. Every suit under this Act shall be insti- Place of 
tuted in the Village Court of the circle in which the defendant ,n * titatiol, • 
resides or all the defendants reside at the time of the com- 
. mencement of the suit. 

“ Section 35. No Civil Court shall take cognizance of any Exciuitve 
suit which is cognizable under this Act by a Village Court B“[uf lctlon 10 
unless or until the Deputy Commissioner has passed An order 
in writing under section 62.” 

“Section 40. — (1) Any Civil Court may, in any case Execution of 
pending before it, require a Village Court to submit a report wv liiy * 

Courts. 

(a) the assessment of profits or compensation for damage 

to property situated in the circle ; 

(b) the delimitation of boundaries between fields situated 

in the circle ; 

(c) the amount of maintenance which, having regard to 

the circumstances of the parties residing within the 
circle, should be payable.” 

“ Section 61. With the previous sanction of the Com- DiMteMUh- 
missioner, the Deputy Commissioner may, at any time, for village Court, 
reasons to be recorded in writing, disestablish any Village 
Court ... for misconduct, incapacity, persistent neglect of 
duty, or other just and sufficient cause. 

“ Section 62.— (1) The Deputy Commissioner, whether on Deputy Com- 
a reference under section 48 (Report of intricate and important 
cases for Deputy Commissioner’s orders) or of his own motion, " 
may, at any time, for just and sufficient cause, by an order in proceeding*, 
writing,— 

(а) cancel the jurisdiction of any Village Court . . . with 

respect to any . . . case ; or 

(б) q uash any proceedings of a Village Court ... in any 

civil case at any stage thereof ; or 

(c) cancel the decree or order passed by any Village Court 
... in any civil case and direct the return or refund 
of any property, money ... or compensation re- 
covered realised or paid under such decree or order 
or in the course of the connected proceedings : 
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“ Provided that except on the ground of fraud, no decree 
or order shall be cancelled by the Deputy Commissioner after 
the expiry of six months from the date of such decree or order. 

“Section 68. — (1) The effect of an order passed under 
section 61 or 62 shall be to restore the civil . . . and criminal 
jurisdiction of such Court as would exercise jurisdiction if this 
Act did not apply. 

• • • • • 

“(8) When the jurisdiction of Civil . . . Courts is restored 
under this Act, decrees or orders passed by the Village Courts 
• . . and not cancelled under this Act may be executed by the 
Deputy Commissioner, who shall, as far as may be, follow the 
procedure laid down in sections 28, 29, and 88. 

“ Section 64. — (1) The Local Government may, at any 
time, by an order in writing, disestablish any Panchayat for 
misconduct, incapacity, persistent neglect of duty or other 
just and sufficient cause. 

“ (2) From the date of any such order — 

(a) the Panchas shall vacate their office ; 

• • • • t 

(d) the provisions of section 68 shall be deemed to apply 
to all Civil . . . proceedings pending in the Village Court. . . 

As to the power to make rules, see section 68. 


Rules. 



CHAPTER XVIII. 

COOEG. 

The administration of civil justice in Coorg is dealt with by 
the Coorg Courts Regulation, 1901, 1 which contains the 
following provisions : — 

“ Section 2. Besides the Courts established under any of 
other enactment for the time being in force, there shall be Courts * 
five grades of Civil Courts in the Province of Coorg, namely : — 

(1) the Court of the Munsif ; 

(2) the Court of the Assistant Commissioner ; 

(8) the Court of the Subordinate Judge ; 

(4) the Court of the Commissioner ; 

(5) the Court of the Judicial Commissioner. 

“ Section 3. The Governor-General in Council may Appointment 

u of .Judges. 

appoint the Judicial Commissioner, and the Chief Com- 
missioner may appoint 2 the Commissioner, the Subordinate 
Judge and the Assistant Commissioner. 

“ Section 4. — (1) The Chief Commissioner may appoint Ap ^ntme uti 
Munsifs. 

“ (2) Every person appointed by the Chief Commissioner 
to be a Munsif shall, in the taluk or other local area to which 
he may be posted, have the powers of a Court of a Munsif. 

“Section 5. The Chief Commissioner may, with the ot^ 
previous sanction of the Governor-General in Council, fix, A«si«t»ntCom- 
and with the like sanction vary, the number of Courts ofcoMts?*” 
Munsifs and Assistant Commissioners. 

“Section 6. The Chief Commissioner may, with the Power to 'fix 

. and vary local 

previous sanction of the Governor-General in Council, by limits of 
notification in the local official Gazette, fix, and with the like an d second 
sanction, by like notification, vary, the local limits of tbe grades# 
original jurisdiction of each of the Courts of Munsifs and 
Assistant Commissioners. 


1 Reg. I of 1901. 


2 Act XXXVIII of 1920, Sch. I. 
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Hij^ Conrt,^ “ Section 7. — (1) The Court of the judicial Commissioner 
and coDtroiof shall, for the purposes of all enactments relating to the civil 
Chni Coorta. jurisdiction for the time being in force, be deemed to be the 
High Court for the Province of Coorg.” 

For the purposes of the Indian Press Act, 1910, 1 the High Court at 
Madras is the “ High Court ” for Coorg. 


“ (2) The Court of the Commissioner shall for the said 
Province be deemed to be the principal Civil Court of original 
jurisdiction and the District Court, within the meaning of 
the Code of Civil Procedure. 2 

, “(8) The control over all the Civil Courts in the said 

Province is vested in the Commissioner, subject to the general 
control of the Judicial Commissioner, 
jtmsdiction rf “Section 8. Subject to the provisions of section 15 of 
varioua grades the Code of Civil Procedure, 3 — 

(a) the jurisdiction of the Commissioner and the Sub- 

ordinate Judge extends to all original suits ; 

( b ) the jurisdiction of an Assistant Commissioner extends 

to all original suits in which the amount or value 
. of the subject-matter in dispute does not exceed 
three thousand rupees ; 

(c) the jurisdiction of a Munsif extends to all original suits 

1 in which the amount or value of the subject-matter 

in dispute does not exceed five hundred rupees : 

“ Provided that the Chief Commissioner may, by notification 
in the official Gazette, extend the jurisdiction of any Munsif 
to all original suits in which the amount or value of the 
subject-matter in ’ dispute does not exceed one thousand 
rupees. 

Appeal*. “Section 9. Subject to any law for the time being in 

force, appeals shall lie as follows : — 

(a) from the decrees and orders of Munsils in original 
suits and proceedings, to the Commissioner : 

Provided that the Commissioner may, subject to the 
orders of the Judicial Commissioner, refer any appeals 
\ so preferred to the Subordinate Judge ; 

(byi^om all decrees and orders of Assistant Commissioners 

' ip original suits and proceedings, and from decrees 

ahd orders of the Subordinate Judge in original suits 

. — \ - — — 

1 Act I of l9}.0,'«. 2 (c). , * Corresponding with 8. 16 of Act 

• Act V of 1908. \ V of 1908, post, p. 816. 
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and proceedings of which the amount or value of 
the subject-matter does not exceed three thousand 
rupees, to the Commissioner ; 

(<•) from the decrees and orders of the Subordinate Judge 
in original suits and proceedings of which the 
amount or value of the subjeot-matter exceeds three 
thousand rupees, and from all the decrees and orders 
of the Commissioner in original suits and pro- 
ceedings, to the Judicial Commissioner.” 

“ Section 11. Notwithstanding anything contained in Second 
section 101 of the Code of Civil Procedure, 1 in any case * ppealB * 
in which the decision of the Court of the Commissioner or 
Subordinate Judge passed in appeal reverses or modifies the 
decree or order of the Court of original jurisdiction and is 
not declared by any law for the time being in force to be 
final, the Court of the Judicial Commissioner may admit a 
second appeal, if, on a perusal of the grounds of appeal and 
of copies of the judgments of the Lower Courts, it is of 
opinion that a further consideration of the case is requisite 
for the ends of justice. 

“Section 12. Notwithstanding anything contained in 
section 102 of the same Code, a second appeal shall lie in 
any suit of the nature cognizable in Courts of Small Causes 
when the amount or value of the subject-matter of the 
original suit exceeds three hundred rupees : 

“Provided that the Court of the Judicial Commissioner 
may admit a second appeal in such suits when the amount or 
value exceeds one hundred rupees, if, on a perusal of the 
grounds of appeal and of copies of the judgments of the 
Lower Courts, it is of opinion that a further consideration of 
the case is requisite for the ends of justice. 

“ Section 18. The Commissioner may direct the business Distribution of 
in the Courts subordinate to him to be distributed among among sub- 
such Courts in such way as he thinks fit : courts!* 

“ Provided that no Court shall try any suit in which the 
amount or value of the subject-matter exceeds the jurisdiction 
Conferred on it under this Regulation. 

“ Section 14. Except with the consent of the parties, no Presiding 
presiding officer of any Court having jurisdiction under this potto trysnlt* 
Regulation shall try any suit, appeal, or proceeding to or in 


» Act V of 1908, post, p. 845. 
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which he is a party or personally interested or any appeal 
against a decree or order passed by himself, or shall adjudicate 
upon any matter connected with or arising out of such suit, 
appeal or proceeding. 

whe^Judgeis “Section 15. — (1) When any such suit, appeal, or pro- 

interested* etc. ceeding comes before the presiding officer of any Court sub- 
ordinate to the Judicial Commissioner, he shall forthwith, 
unless all the parties request him to proceed with the case 
himself, transmit the record to the Court to which he is 
immediately subordinate, with an explanation of his reasons 
for so doing. Such Court shall thereupon try the case itself, 
or transfer it for trial to a subordinate Court of competent 
jurisdiction. 

“ ( 2) 1 When an appeal or an application for revision is 
preferred to the Judicial Commissioner in respect of any 
decree or order which was passed by him in another capacity, 
or in which he is personally interested, he shall, unless all 
the parties request him to dispose of the case himself, transfer 
it for disposal to the High Court at Madras, or to such officer 
as the Governor-General in Council may appoint to be an 
Additional Judicial Commissioner for the disposal thereof. 

“(8) 2 When an Additional Judicial Commissioner is ap- 
pointed under sub-section (2), he shall, in disposing of any 
case transferred to him thereunder, have all the powers of the 
Judicial Commissioner under this Regulation.” 


Power to 
invest Munsifs 
with Small 
Cause Court 
jurisdiction. 


“ Section 18. 3 The Chief Commissioner may, by notifica- 
tion in the local official Gazette, invest, within such limits as 
he may appoint, any Munsif with the jurisdiction of a Judge 


of a Court of Small Causes for the trial of suits up to any 


amount not exceeding one hundred rupees. 

Commissioner “ Section 19. The Judicial Commissioner may, for the 
emgow^redto purpose of the exercise of any jurisdiction conferred on him 
within or under this Regulation, hold his Court at such place, either 
ofCoorg. im,tS within or without the limits of the province of Coorg, as he 
from time to time thinks fit.” 


. Coorg is a Scheduled District. 4 
administered. 


1 As amended by Reg. IV. of 1905. « Acts XIV of 1874, s. 1, Sch. I, 

* Ibid. Pt. VII ; XV of 1874, s. 2, Sch. VI, 

■ As amended by Act XXXVIII of Pt. VII. 

1920, Sob. I. 
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In addition to the Madras High Court 1 there are the following 
Courts of Civil jurisdiction in the Presidency of Madras, viz. : — 

(1) The Madras City Civil Court ; 2 

(2) District Civil Courts ; 3 

(3) Village Courts ; 4 

(4) Panchayats ; 6 

(5) Courts in certain specified tracts of country in the 

districts of Ganjam and Vizagapatam ; 8 

(6) Courts in certain parts of the Godavari district ; 7 

(7) Court for Laccadive Islands and Minnicoy ; 8 

(8) Small Cause Courts.® 

Madras City Civil Court. 

A Civil Court was established in the town of Madras by 
the Local Government under powers given to it by the Madras 
City Civil Court Act, 1892 (VII of 1892). 

That Act contains the following provisions : — 

That Court has jurisdiction to receive, try, and dispose of Qty Court? ° f 
all suits and other proceedings of a civil nature not exceeding 
two thousand five hundred rupees in value and arising within 
the City of Madras, except suits or proceedings which are 
cognizable — 

(a) by the High Court as a Court of Admiralty, 10 or as 
a Colonial Court of Admiralty, or as a Court having 
testamentary, intestate, or matrimonial jurisdic- 
tion, or 

1 Ante, chap. iii. * Act XXIV of 1839, post, pp. 215— 

* Act VII of 1892 below, and post, 218. 

pp. 204, 205. * Post, pp. 218-221. 

* Act m of 1878, post, p. 205. • Post, pp. 221, 222. 

« Mad. Act I of 1889, as amended • Post, chaps, xxiv, xxv. 

by Mad. Act II of 1920. w See 58, 54 Viet. c. 27, s. 2 (8). 

* Mad. Beg. XII of 1816, post, p. 211. 
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(b) by the Court for the relief of insolvent debtors, or 

(c) by the Small Cause Court ; 1 

except that all suits.cognizable by the Court of Small Causes of 
Madras whereof the amount or value of the subject-matter 
exceeds one thousand rupees may by the election of the 
plaintiff be instituted in the Madras City Court. Thereupon 
the provisions of the Act apply to such suits. 2 

As to the transfer of a case from the Madras Small Cause Court to 
the City Civil Court, see post, p. 265. 

As to the method of valuation of land, a house, or a garden, see 
section 9 of the Act. 


Appointment, “ Section 4. The Local Government may, by notification 
removal 1 of * n the official Gazette, appoint so many persons as it may 

judges. think fit to be J udges of the City Court ; and may, for any 

misconduct, by a like notification, suspend or remove any 
Judge so appointed. 

cSuft to f be ity " Section 5. — (1) Every person appointed a Judge of the 
Judgeof Small City Court shall be, by virtue of his office, a Judge of the 
Cause Court. g ma n Cause Court with respect to cases cognizable by that 
Court. 3 


Powers of 
Judges when 
» City Court 
consists of 
more than one 
Judge. 


“(2) Every such Judge shall be liable to perform any 
duties of a Judge of the Small Cause Court •which the Chief 
Justice of the High Court may require him to perform. 

“ Section 6. When the City Court consists of more than 
one Judge — 

(«) each of the Judges may exercise all or any of the 
powers conferred on the Court by this Act or any 
other law for the time being in force ; 

(b) the Local Government may appoint any one of the 
Judges to be the principal Judge ; and 
(<■) the principal Judge may, from time to time, make such 
arrangements as he may think fit for the distribution * 
of the business of the Court among |he various 
, Judges thereof.” 


Law “ option 8. All questions whioh arise in suits or other proceedings 

administered. under tntq Act in the City Court shall be dealt with and determined 
according tb^the law for the time being administered by the High Court 
in the exercisb,of its ordinary original civil jurisdiction.” 


* Act VII of 1892, s3bfc by the Small Cause Court,' see post, 

* Mad. Act V of 1916/3^. pp. 268-261. 

1 As to what suits axe ^gnizable 
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"Section 15. The Court authorised to hear appeals from Appeal*, 
the City Court shall be the High Court. 

“ Section 16. Nothin'); in this Act contained shall affect s*™*® of 
the original civil jurisdiction of the High Court i junidiction' of 

“ Provided that— Cottrt * 

(1) if any suit or other proceeding is instituted in the 

High Court -which, in the opinion of the Judge who 
tries the same (whose opinion shall be final), ought 
to have been instituted in the City Court, no costs 
shall be allowed to a successful plaintiff, and a 
successful defendant shall be allowed his costs as 
» between attorney and client ; 

(2) in any suit or other proceeding pending at any time in 

the High Court, any Judge of such Court may at any 
stage thereof make an order transferring the same 
to the City Court if in his opinion such suit or 
proceeding is within the jurisdiction of that Court 
and should be tried therein.” 


Civil Courts outside the Town oj Madras. 

Civil Courts in the Presidency of Madras outside the limits Madras Civil 
of the town of Madras and not including the tracts respectively m* Act> 
under the jurisdiction of the Agent for Ganjam and Vizaga- 
patam 1 were constituted by the Madras Civil Courts Act, 

1878, 2 which, as amended by the Madras Act, 1885, 3 and the 
Decentralisation Act, 1914, 4 contains the following (amongst 
other) provisions : — 

“ Section 8. 8 The number of District ... Courts to be Number of 
established or continued under this Act, shall be fixed, and conrt*. 
may from time to time be altered, by the Local Government. 

“ Section 4.® The number of Subordinate Judges and Number^ 
District Munsifs to be appointed under this Act for each Judge* and 
district, shall bo fixed, and may from time to time be altered mmumL - 
by the Local Government. 

“ Section 5. 6 The place at which any Court under this Courtf* 

Act shall be held may be fixed, and may from time to time be loc * 1 
altered, in the case of a District Court or a Subordinate 


1 Act HI of 187S, s. 1. See post, 

pp. 216-218. 

• Act in of 1878. 

* Act XXI of 1886. 


* Act IV of 1914. 

5 As amended by Act IV of 1914. 

6 As amended by Aofc XXI of 1885, 
s. 2. 
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Judge’s Court, by the Local Government; in the case of a 
District Munsif’s Court by the High Court. 

“ The places fixed for any Court under this section shall be 
deemed to be within the local jurisdiction of that Court. 

“ Section 6. 1 Whenever the office of the Judge of a District 
Court (hereinafter called a ‘ District Judge ’) or of a Sub- 
ordinate Judge under this Act is vacant, the Local Government 
shall appoint to the office such duly qualified person as it 
thinks proper. 

“ Section 7. 1 Whenever the office of a District Munsif 
under this Act is vacant, the High Court shall appoint to the 
office such person as it thinks fit ; provided that he possesses 
the qualifications for the time being required by the rules in 
this behalf which the High Court, with the previous sanction 
of the Local Government, are hereby empowered to make 
and alter. 

“Every appointment made under this section shall be 
published in the same manner as appointments made by the 
Local Government. 

“The Local Government may, for good and sufficient 
reason, annul any appointment made under this section.” 

“ Section 10. The Local Government shall fix, and may 
from time to time vary, the local limits of the jurisdiction of 
any District Judge or Subordinate Judge under this Act : 

“ Provided that, where more than one Subordinate Judge 
is appointed to any district, the District Judge may assign to 
each such Subordinate Judge the local limits of his particular 
jurisdiction within such district. 

“ The present local limits of the jurisdiction of every 
Civil Court (other than the High Court) shall be deemed to 
have been fixed under this Act. 

“ Section ll. 2 The High Court shall fix, and may from 
time to time modify, the local jurisdiction of District Munsifs. 

“ If the High Court assigns the same local jurisdiction to 
two or more Munsifs, it shall declare which of them shall be 
deemed the Principal District Munsif, and the other or others 
shall be called Additional District Munsifs, and shall take 
cognizance only of such suits and applications as may, by 
special or general order in this behalf, be directed by the 
District Judge. 


1 As amended by Act XV of 1914. 

* As amended by Aot XXI of I860, s. 8. 
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“ Section 12. The jurisdiction of a District Judge Or a Jurisdiction of 
Subordinate Judge extends, subject to the rules contained in 
the Code of Civil Procedure, 1 to all original suits and pro- origm^iuit*. 
ceedings of a civil nature. 

“ The jurisdiction of a District Munsif extends to all like jurisdiction of 
suits and proceedings, not otherwise exempted from his cogni- 
zance, of which the amount or value of the subject-matter 
does not exceed three thousand rupees.” 2 

This applies also to execution proceedings. 3 

“ Section 18. 4 Regular or special appeals 3 shall, when Appeal, from 
such appeals are allowed by law, lie from the decrees and District ° f 
orders of a District Court to the High Court. Court . 

“ Appeals from the decrees and orders of Subordinate Appeiioto 
Judges and District Munsifs shall, when such appeals are Distric^Courti 
allowed by law, lie to the District Court, except when the 
amount or value of the subject-matter of the suit exceeds 
rupees five thousand, in which case the appeal shall lie to the 
High Court : 

“ Provided that, whenever a Subordinate Judge’s Court is Apellate 
established in any District at a place remote from the station 
of the District Court, the High Court may, with the previous 
sanction of the Local Government, direct that appeals from 
the decrees or orders of District Munsifs within the local 
limits of the jurisdiction of such Subordinate Judge be pre- 
ferred in the Court of the latter : 

“ Provided also, that the District Judge may remove to Disposal of 
his own Court, from time to time, appeals so preferred, and ij’fficUudgs. 
dispose of them himself, or may, subject to the orders of the 
High Court, refer any appeals from the decrees and orders of 
District Munsifs, preferred in the District Court, to any 
Subordinate Judge within the District.” 

It has been held that a District Judge cannot transfer to a Subordinate 
Judge an appeal which was part-heard and pending before him. 0 


1 Act V of 1908, post , chap, xxvii. 

2 As amended by Mad. Act III of 
1916, s. 2. 

8 Shanmuga Pillai v. Bamanathan 
Chetti (1894), 17 Mad., 309. See Nara- 
sayya v. Venkatakrishnayya (1884), 7 
Mad., 397. 

4 As .amended by Act XII of 1891, 
Sob. I. 


6 Now called appeals from original 
decrees ( post , pp. 334, 335) and second 
appeals (post, pp. 842, 343). 

6 Kumarasami » Beddiar v. Sub- 
baraya Beddiar (1899), 28 Mad., 314. 
See, however, PaUmiacmi Cowndan 
v. Thondama Cowndan (1902), 26 
Mad., 595. 
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Valuation. 


$t Section 14. 1 When the subject-matter of any suit or proceeding is 
land, a house, or a garden, its value shall, for the purposes of the juris- 
diction conferred by this Act, be fixed in manner provided by the Court 
Fees Act, 1870, 2 s. 7, cl. v.” 

As to the valuation of an appeal to His Majesty in Council, see Act 
V of 1908, s. 110, post, pp. 881, 382. 3 

As to the valuation of suits for immovable property for the purpose 
of jurisdiction, see VII of 1870, s. 7, cl. v ; Acts III of 1878, s. 14 ; VII 
of 1887, ss. 8, 6: Seshagiri Bow v. Narayanaswami Nmdu (1914), 38 
Mad., 795, and ante , pp. 11, 12. 

As to the law to be administered by the Courts, see section 16 of the 
Act* 


Judges not to 
try suits in 
which they are 
interested ; 


nor to try 
appeals from 
decrees passed 
by them in 
other 

capacities. 
Mode of dis- 
posing of such 
suits and 
appeals. 


“ Section 17. No District Judge, Subordinate Judge or 
District Munsif, shall try any suit to or in which he is a party 
or personally interested, or shall adjudicate upon any proceed- 
ing connected with, or arising out of, such suit. 6 

11 No District Judge, or Subordinate Judge, shall try any 
appeal against a decree or order passed by himself in another 
capacity.” 6 

There is nothing to prevent a District Judge trying an appeal in a 
case which has been transferred from his Court to that of a Subordinate 
Judge. 7 


“ When any such suit, proceeding or appeal comes before 
any such officer, he shall report the circumstances to the 
Court to which he is immediately subordinate. The superior 
Court shall thereupon dispose of the case in the manner pre- 
scribed by the Code of Civil Procedure, 8 section 24. 

u Nothing in the last preceding clause of this section shall 
be deemed to affect the extraordinary original civil jurisdiction 
of the High Court. 

Suspension of “Section 18. Any District Judge, Subordinate Judge, or 
Government! 1 * 1 District Munsif may, for any misconduct, be suspended or 
removed by the Local Government. 


* This section is repealed in local 
areas to whioh rules under s. 3 of 
the Suits Valuation Act, 1887 (VII 
of 1887) apply. See s. 6 of that 
Aot. See Seshagiri Bow v. Nara- 
yana Swami Naidu (1914), 88 Mad., 
795. 

» Act VII of 1870. 

* Pichayee v. Sivagam (1891), 15 
Mad., 287. 

4 As to custom varying Mahome- 


dan laws, see Muhammad Ibrahim 
Bowthcr v. Shaikh Ibrahim Bowther 
(1922), 49 I. A., 119; 45 Mad., 808; 
24 Bom. £j. R., 944. 

5 See Venkatapathi Naymivaru v. 
Mahomed Sahib (1918), 88 Mad., 581. 

• Ibid . 

7 Palanisami Cowndan v. Thon • 
dama Cowndm (1902), 26 Mad., 595. 

• Act V of 1908. 
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“Section 19. The High Court may, whenever it sees Suspension of 
ttfgent necessity for so doing, suspend a Subordinate Judge jad^High 
pending the orders of the Local Government. Court 

u The High Court shall immediately report the circum- 
stances of such suspension, and the Local Government shall 
make such order thereon as it thinks fit. 

“ Section 20. The High Court may suspend any District Suspension of 
Munsif who is alleged to have misconducted himself, orSlS&fby 
may appoint a Commission for inquiring into his alleged ggjgji of 
misconduct. Inquiiy. 

“ The provisions of the Public Servants’ Inquiries Act, Exercise by 
1850 (XXXVII of 1850) 1 (for regulating inquiries into the Mwerscon- °* 
behaviour of public servants), shall apply to inquiries under this 
section, the powers conferred by that Act on the Government by \v fc 
being exercised by the High Court. * gof Vl ° 

11 On receiving the report of the result of any such inquiry, 
the High Court may, if it think fit, remove the Munsif from 
office, or suspend him, or reduce him to a lower grade. 

“ Section 21. The District Judge may suspend from Suspension of 
office, whenever he sees urgent necessity for so doing, any Muna^by 
District Munsif under his control. District Judge. 

“Whenever a District Judge exercises the power conferred Report to 
by this section, he shall forthwith send to the High Court a Hlfih C ° urt ‘ 
full report of the circumstances of the case, together with the 
evidence, if any, and the High Court shall make such order 
thereon as it thinks fit.” 


As to ministerial officers, see sections 22 - 24 a of the Act as amended 
by Madras Act VI of 1919, s. 2. 

“ Section 25. In the event of the death of the District Temporary 
Judge, or of his being incapacitated by illness or otherwise duties o? ° f 
for the performance of his duties, or of his absence from the D,9tnct 
station in which his Court is held, the senior Subordinate 
Judge of the district shall without interruption to his ordinary 
duties, assume charge of the District Judge’s office, and shall 
discharge such of the current duties thereof as are connected 
with the filing of suits and appeals, the execution of processes 
and the like, and shall continue in charge of the office until 
the same is resumed or assumed by an officer duly appointed 
thereto. 

“Section 26. The District Judge, on the occurrence vacancy in 
i As amended by Act I of 1897* 


T. OhT.I. 
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within his district of any vacancy in the office of District 
Munsif, may, pending the orders of the High Court thereon, 
appoint such person as he thinks fit to act in such office ; and 
he shall at once report to the High Court the occurrence of 
every such vacancy and such appointment. 

“ Section 27. Subject to the other provisions of this Act 
and to the rules for the time being in force and prescribed by 
the High Court in this behalf, the general control over all the 
Civil Courts under this Act in any district is vested in the 
District Judge. 

“Section 28. 1 The High Court may, by notification in 
the official Gazette, invest, within such local limits as it Bhall 
from time to time appoint, any District or Subordinate Judge 
with the jurisdiction of a Judge of a Court of Small Causes 
for the trial of suits cognizable by such Courts up to the 
amount of rupees five hundred, and any District Munsif with 
the same jurisdiction up to the amount of rupees two hundred, 
and may, by like notification, whenever it thinks fit, withdraw 
such jurisdiction from the District or Subordinate Judge or 
Munsif bo invested.” 

As to the execution of a decree after such withdrawal, see Zemindar 
0 / Vallnr v. Adinwrayudu (1896), 19 Mad., 446. 

Village Courts. 

The Madras Village Courts Act, 1888, 2 as amended by 
Madras Acts IV of 1904 and II of 1920, contains the fol- 
lowing : — 

“ Section 6. The Governor-General in Council may from 
time to time by order to be notified in the district Gazette — 

(1) group two or more villages and establish one Village 

Court 3 for them in lieu of the several Village Courts 
previously existing therein ; 

(2) constitute divisions in any village and establish a 

separate Village Court for each of such divisions in 
lieu of the Village Court previously existing in such 
village ; 

(S) establish a new Village Court for any specified area. 


1 As amended by Acts XXI of 1886 of a Village Munsif appointed under 
andTVofl914. s. 7, ora Fanohayat Court established 

* Mad, Aot I of 1889. under s. 9 of Mad. Act I of 1889; 

* “Village Court "means the Court Med. Act n of 1920, s. 4. 
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“ Section 7 . In villages where there are no Panchayat Appointment 
Courts Village Munsifs 1 shall be appointed by the Collector in Muneiftf 6 
the manner prescribed ; provided that no person not residing 
within the village shall be eligible for that office. 

“ Section 8. The Collector of the District may suspend or Suspension or 
remove a Village Munsif or a member of a Panchayat Court remo7al ‘ 
for incapacity, neglect of duty, misconduct, or other just and 
sufficient cause, and shall do so, on a requisition by the 
District Judge, 2 * * * for like cause appearing in the judicial pro- 
ceedings of a Village Court. 

“ Prom every order of suspension or removal, an appeal 
may be made within three months to the Board of Revenue 
if the order was passed by the Collector without orders from 
the District Judge, or to the High Court if passed upon 
such orders. The decision of the Board of Revenue or 
High Court, as the case may be, on all such appeals shall 
be final. 

“ Section 9. — (1) The Governor in Council may, by order Panclmynt 
to be notified in the District Gazette, constitute a Panchayat Court * 
Court as hereinafter provided for any village, group of 
villages, or part of a village ; and thereupon no Court of a 
Village Munsif appointed under section 7 shall exorcise juris- 
diction under the Act in any part of such area. 

“ (2) For every Court so established the Collector shall 
determine the number of members, provided that such 
number shall not be less than five nor more than twelve. 

“ (3) Subject to such rules as may be made by the Governor 
in Council, the members of the Panchayat Court shall be 
appointed by election. 

“ (4) Subject to such rules as may be made by the Governor 
in Council, a member of a Panchayat Court shall hold office 
for a term of three years. 

“ (5) A Panchayat Court shall elect one of its members to 
be its president according to the rules proscribed. 

“ In the absence of the president the members present and 
constituting the Court shall elect from among themselves a 
president for the purpose of that sitting. 

“ (6) Three members of a Panchayat Court shall constitute 

1 “ Village Munsif ” means the Mad. Act II of 1920, s. 4. 

Judge of the Court of a Village * Le. the District Judge of the 

Munsif established under the Act distriot within the local limits of 

and, except in ss. 7 and 16, includes whose jurisdiction the ViUage Court 

the president of a Panchayat Court i is situate i Mad. Act I of 1880, s. 5# 
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a quorum, aud the decision of the majority present shall be 
♦the decision of the Court : 

‘••Provided that in the case of equality of votes the president 
shall have a casting-vote. 

“(7) The Governor in Council may, by order notified in 
the District Gazette, disestablish any Panchayat Court.” 

“ Section 18. The following are the suits which shall be 
wiisgeCoorts. cognizable by Village Courts (namely) — claims for money due 
on contract, or for personal property, or for the value of such 
property, when the debt or demand does not exceed in 
amount or value the sum of fifty 1 rupees whether on balance 
of account or otherwise : 

“ Provided that no action be brought in any such Court — 

(1) on a balance of partnership account unless the balance 

shall have been struck by the parties or their agents ; 

(2) for a share or part of a Bhare under an intestacy, or 

for a legacy or part of a legacy under a will ; 

(8) for rent of land, 2 unless such rent be due upon a 

written contract signed by the defendant ; 

(4) by or against Government or public officers in their 

official capacity ; 

(5) by and against minors or persons of unsound mind.” 

In these cases the jurisdiction of the Village Courts is concurrent 
With that of Small Cause Courts.* 

Jurisdiction up “Section 14. With the written consent of both parties 
consent! 10 executed before the Court a Village Court may hear and 
determine suits of the nature described in section 13, the 
amount or value of which does not exceed Rs.200. 

Ctwrt in which “Section 15. Subject to the provisions contained in 

Srtituted. section 16, every suit brought under this Act shall be 
instituted in the Court of the Village Munsif within the 
local limits of whose jurisdiction all the defendants at the 
time of the commencement of the suit reside, or carry on 
i business, or personally work for gain.” 

Section 18 * of the Act prevents a Village Munsif trying a suit in 
which he is personally interested.* 


» Mad. Act II of 1920,8.10. Mad., 145. 

* This includes house rent; Nora- * As amended by Mad. Act II. of 

yandmma v. Kamakshanm ta (1896), 1990, s. 12, 

20 Mad., 21. * Cf. ante, p. 208. 

* lUrhhan v. Kadana (1889), 18 
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“ Section 19. If in the decision of a suit cognizable by a 
Village Court it becomes necessary to decide incidentally any. of matters not 
matter in dispute between the parties to the suit, concerning $f£J£cSwts. 
title to immovable property, or the legal character of either 
of them, or of those under whom they claim, or the existence 
of any contract or obligation, which if it had been the imme- 
diate subject-matter of the suit, would not be cognizable under , 
this Act by a Village Court, it shall be competent to the 
Village Court to decide such question of title, legal chai’acter, 
contract or obligation as far as may be necessary for the 
determination of such suit, but such decision shall not be 
evidence of such title, legal character, contract or obligation 
in any other action, though between the same parties or their 
representatives. 

“ Section 20a. 1 — (1) If a suit which is triable by a Village Transfer. . 
Court is instituted in the Court of a District Munsif, 2 he may, 
unless sufficient reason exists to the contrary, transfer it to 
the Village Court. 

“ (2) Where a District Munsif tries a suit which is triable 
by a Village Court and is of opinion that the suit ought to 
have been instituted in the Village Court, no costs shall be 
allowed to a successful plaintiff, and a successful defendant 
shall be allowed his costs as between pleader and client. 

“ Section 2. — (1) The District Munsif may, on the appli- Transfer of 
cation of any of the parties, withdraw any suit from a Village 
Court and try the suit himself, as if it had been instituted in 
his Court, or transfer it for trial to any other Village Court 
within the local limits of his jurisdiction. 

“ (2) 3 Pending disposal of any application under sub- 
section (1) the District Munsif may order a stay of proceedings 
in the Village Court.” 

“Section 73. The District Munsif may, on a petition RevUion by 
being : presented within sixty days from the date of any decree Munsif ot^ 
or order of a Village Court by any party deeming himself proving, 
aggrieved by such decree or order, set aside such decree or 
order on the ground of corruption, gross partiality or mis- 
conduct of the Village Court; or of its having exercised a 
jurisdiction not vested in it by law, or otherwise acted illegally 
or with material irregularity, or that the decree or order is 

i Insetted by Mad. Act II of 1920, the local limits of whose jurisdiction 

g 15 the Village Court is situated. 

* I.e. the Distriot Munsif within * Mad. Act II of 1920, s. 16. 
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clearly unjust ; 1 and may pass such other decree or order as 
he thinks fit. 2 

“ Except as above, every decree or order of a Tillage Court 
is final” 

“Section 78. 3 — (1) The Governor in Council may make 
rules to carry out all or any of the purposes of the Act. 

“ (2) In particular and without prejudice to the generality 
of the foregoing power such rules may — 

(a) regulate the appointments of Village Munsifs under 

section 7 ; 

(b) regulate the appointments or elections of presidents and 

other members of the Panchayat Courts and prescribe 

their qualifications and disqualifications ; 

(c) regulate the meetings and proceedings of Panchayat 

Courts and the attendance of members thereof.” 


Village-lands Disputes. 

Dispute as to By the Madras Village-lands Disputes Regulation, 1816, 4 * as 
village-lands. amen( j e( j by the Madras Survey and Boundaries Act, 1897, 6 

in cases of dispute respecting the occupying, cultivating, and 
irrigating of land which may arise between the proprietors or 
renters and their raiyats, in those districts only where the 
land-revenue is fixed, either permanently or for a term of 
years, persons having such claims may profer them to the 
Collector of the District in which the lands may be situated. 6 

The Collector shall refer the case to a Village Panchayat 
in case both parties consent. 7 

If either the plaintiff or the defendant object to a reference 
to a Village Panchayat, the case is to be referred to a District 
Panchayat. 8 

As to the finality of the award, see Narayana v. Chandra (1891), IS 
Mad., 1. 

If neither party agree to a reference to a District Panchayat, 


1 Mad. Act II of 1920, 8. 24. 

8 See Palani Goundan v. Kuppanda 
Goundan (1900), 24 Mad., 335; Gid- 
daya v. Jagamnatha Ban (1897), 21 
Mad., 363. 

* Mad. Act II of 1920, s. 26. 

4 Mad. Reg. XII of 1816. 

4 Mad. Act IV of 1897. 


* Mad. Reg. XII of 1816, s. 4. 
This is not limited to cases in which 
a breach of the peace has taken placo 
or is apprehended : Narayana v. 
Chandra (1891), 15 Mad., 1. 

* Ibid. s. 5 (6). 

* Ibid. s. 5 (7). See Chikati v. 
Peddakimedi (1885), 8 Mad., 569. 
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the suit shall be dismissed, and the parties may seek redress 
from the District Court or any competent jurisdiction. 1 * * 

Ganjam and Vizagapatam. 

By the Ganjam and Vizagapatam Act, 1889, 8 the rules for Exemption of 
the administration of civil justice, as well as those for theSSMT 
collection of revenue, have no effect in certain specified tracts 
of country in the districts of Ganjam and Vizagapatam. 8 

In such Ganjam tracts the administration of Civil justice Civil justice, 
is vested in the Collector of Ganjam, and in such Vizagapatam 
tracts it is vested in the Collector of Vizagapatam, as Agents 
to the Governor of Madras. 4 

The Madras Civil Courts Act, 1873, 6 does not apply to those tracts.® 

The Governor of Madras in Council can prescribe rules for power to 
the guidance of such Agents, and of the officers subordinate 
to them, and can determine to what extent the decision of the Agents. 
Agents in civil suits shall be final, and in what suits an appeal 
shalljbe to the High Court. 7 

Upon the receipt of any appeal from a decree of either of Appeals to 
the Agents, under rules prescribed by the Governor in Council, from domes 
the High Court shall try and determine it in the same manner oI Aecnt8 ' 
as appeals from the Provincial Courts. 8 

The following (amongst other) rules have been made with 
regard to the administration of civil justice : — 

“ Rule IX. — Clause 1. The Agent is empowered to appoint Appointment 
any of his principal native officers, or, with the sanction of aJtasMtmsUs. 
Government, any other duly qualified persons, to exercise in 
such places and within such portion of the district assigned to 
the Agent as he may consider proper, the judicial and other 
powers vested in District Munsif s by the Madras Code and the 
Acts applicable to that Presidency : Provided that they Bhall 
not have cognizance of any suit in which any Zamindar or 
Bissoye 9 or other Feudal Chief may be concerned.” 

“ Clause 8. The Agency Munsifs shall not, however, have ]Jj^ ction oi 

1 Mad. Beg. XH of 1816, s. 6 (8). 5 Ante, pp. 206-210. 

1 Act XXIV of 1889. • See Act XXIV of 1889, s. 2. 

* S. 2. As to which of the tracts 7 Ibid. s. 4. 
are Scheduled Districts, see Act XIV 8 Act XXIV of 1889, s. 8. 

of 1874, s. 1, Sch. I, Pt. I, Nos. 1 * This signifies the Chief of a 

and 2 ; Act XV of 1874, s. 2, Sch. VI, distriot in Orissa, collecting the 

Pt. I, Nos. 1 and 2. Government revenue, and exercising 

4 Act XXIV of 1889, s. 8. polioe and judicial authority. 
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cognizance of any suits exceeding in value Rs.500; nor of 
any suit in which any Zamindar, Bissoye, Muttadar, 1 or other 
Feudal Hill Chief may be concerned.” 

By Buie X, Clause 1, other suits shall be instituted in the 
Court of the Divisional Assistant : Provided that the Divisional 
Assistant may transfer any civil suit of a value not exceeding 
Bs.500 instituted before him to any Munsif within his Division 
for trial. 

“Clause 2. Suits exceeding Rs.5,000 in value shall be 
instituted in the Court of the Agent, who may, however, when 
he thinks proper, refer any such suit for the decision of the 
Divisional Assistant.” 


The Agent has jurisdiction over all suits of a civil nature arising in 
the Agency. 8 


Powers of 
Courts. 


Original 

jurisdiction. 


Appeals 


“Clause 4. For the trial and determination of suits 
coming before them, the Agent and his Divisional Assistants 
are hereby vested with the same powers as are vested in the 
District and Subordinate Courts, or in the Collectors’ Courts 
of the Madras Presidency, respectively, subject to the modifi- 
cation in these rules contained. 

“ Clause 5. The Civil Courts of each grade shall receive, 
try and determine suits hereby declared to be cognizable by 
those Courts, if, in the case of suits for land or other immov- 
able property,' such land or property shall be situate within 
the limits to which their respective jurisdictions may extend, 
and in all other cases, if the cause of action 3 shall have arisen 
or the defendant at the time of the commencement of the 
suit shall dwell or personally work for gain within such 
limits.” 

“Rule XYI. From decrees in original suits disposed of 
by Munsifs, an' appeal shall lie to the Divisional Assistant, 
and from decrees in all original suits disposed of by the 
Divisional Assistants, an appeal shall lie to the Agent ; Pro- 
vided the petition of appeal be preferred within six weeks 
from the date of passing the decree, or the appellant can show 
just and reasonable cause to the satisfaction of the Appellate 
Court for not having preferred it within that period. 

“Rule XVII. riie appellate jurisdiction of Divisional 


8 Equivalent to “ Zemindar." Viltramo Deo (1899), 33 Mad., 867. 

* Qowaohemdra Patnaikudu ' Cf. ante, pp. 41, 46. 
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Assistants shall be final : Provided that the Agent shall be 
at liberty, for special reason to be recorded, to admit a special 
appeal 1 in his Court within the time prescribed above for the 
admission of a regular appeal.” 2 

“Buie XX. All decrees passed by the Agent on appeals 
from decrees of his subordinates shall be final, the High Court 
having the power on special grounds to require him to review 
his judgment, as directed by them.” 


This applies also to oases where the appeal has been summarily 
dismissed under Buie XVIII. 3 


“ Buie XXI. From all decrees upon original suits passed 
by the Agent (with the single exception specified in the 
next following rule) an appeal shall lie to the High Court 
to be disposed of as provided in section 6, Act XXYI of 1889 : 4 * 
Provided such appeal is preferred either to the Agent or the 
High Court within three months after the Agent’s decision ; 
or after that period, if sufficient cause can be assigned to 
the High Court for any delay which may have occurred by 
petition on the prescribed stamp, and subject to the other 
rules required in other appeals to the High Court as provided 
in the Madras Code and Acts applicable to the Presidency.” 

The High Court oannot transfer a suit from the Court of the Agent 
to the District Court. 6 


“Buie XXH. From the decrees of the Agent in suits 
wherein the landed possession of a Zamindar, Bissoye, or 
other Feudal Hill Chief may have proved the subject of 
litigation, an appeal will lie -to the Governor in Council alone, 
who may refer any such appeal for the decision of the High 
Court: Provided that the decree of the latter Court shall 
not be carried into execution without the permission of the 
Governor in Council.’’ 

In dealing with an appeal the Governor in’ Council must act judicially 
an d not on any consideration of political expediency. 6 

As to the execution of decrees, see Buies XXIV to XXVI. 


i I.e. a seoond appeal. * Maharajah of Jeypore v. Papa- 

* I.e. a first appeal. yamma (1900), 21 Mad., 329. 

* Vikrama Deo ( Sri Sri Sri) v. • Maharajah of Jeypore v. Quna- 

Baghunatha Patro (1911), 86 Mad., puram DemabandhuPatnaMk (190i), 
128, dissenting from Jagannadha v. 82 1. A., 46 ; 28 Mad., 42 ; 9 C. W. N.» 

Oopanna (1893), 16 Mad., 229. 257. 

. 4 Ante, p. 216. 


Execution. 
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Power to «itei The Governor of Madras in Conncil can alter the limits 
imi o »• 0 j j rac ji g within the above districts. 1 


Godavari District. 

Certain parts of the Godavari District, viz. the Bhadra- 
chalam Taluq, the Bakapilli Talnq, and the Bampa country, 
are a scheduled district. 8 

The following rules (amongst others) have been framed 
by Government for the guidance of the Government Agent 
of Godavari under section 6 of the Scheduled Districts Act 
(XIV of 1874). 

Government “ Buie I. — Clause 1. The Collector and District Magistrate 
gen * shall, under the designation of Government Agent, be the 
Collector, District Magistrate, District Judge and Sessions 
Asiutuit Go- Judge within the scheduled districts. His Sub-Collectors 
AgentsT and Assistant Collectors and any other persons whom the 
Governor-General in Council may appoint shall be designated 
Assistant Government Agents. 

District “Clause 2. The Government Agent is empowered to 

Bnfli.6. appoint a ny of his principal native officers, or, with the 
sanction of Government, any other duly qualified persons to 
exercise, in such places and such portion of the scheduled 
districts as he may consider proper, the jurisdiction vested in 
the District Munsifs of the Madras Presidency 3 subject to 
the modifications contained in these rules. 

“Clause 8. Such Munsifs shall not have cognizance of 
any suits for real or personal property exceeding in value 
800 rupees, nor shall they at any time have cognizance of 
any suit to which any Zamindar or any Mansabdar, Muttadar, 
or other feudal hill chief may be concerned: Provided that, 
subject to the proviso to clause 8 of Buie II, 4 the Government 
Agent may transfer any suit in which a hill chief is concerned, 
if both parties desire such transfer or consent thereto and if 
the value of the suit does not exceed Bs.800, to the District 
Munsif within whose local jurisdiction the cause of action 
has arisen. 

“Clause 4. . . . Suits of the amount cognizable by the 
District Munsifs shall be instituted in the Courts of those 
Munsifs alone: Provided, however, that the Government 


a Aot XXIV of 1839, g. 8. 

* Aot XIV of 1874, Soh. I, Pt. HI. 


* Ante, pp. 205-210. 
1 Post, p. 219. 
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Agent shall be at liberty at his discretion to transfer to 
his own Court or to that of an Assistant any suit cognizable 
by a District Munsif and that an Assistant Agent may 
similarly transfer any such suit to his own Court. 

Eule II. Clause 1. Suits the value of the subject-matter Jurisdiction of 
of which does not exceed Rs.5,000, but does exceed Rs.800, Agent"* 
shall be instituted in the Court of an Assistant Agent : Pro- 
vided that the Agent shall be at liberty at his discretion to 
transfer any of the suits referred to in this clause to his own 
Court from that of an Assistant. 

Clause 2. The Agent and his Assistants are hereby in- Jurisdiction of 
vested with the same powers to try and determine suits as AnStanul 
are vested in the Collectors’ Courts and in the District and 
Subordinate Courts of the Madras Presidency respectively, 
subject to the modifications contained in these rules. 

“ Clause 8. The Government Agent shall also be COm- Jurisdiction of 
petent to try and determine suits for real and personal gST® - "* 
property exceeding Rs.5,000 in value, or for revenue paying 
land of which the annual produce exceeds Rs.500 : Provided, 
however, that claims of succession to, or of any interest in, 
the estates of any feudal hill chief shall not be entertained 
in any Civil Court, but that in all such cases the Government 
Agent shall submit, through the Board of Revenue, the result 
of his inquiries for the orders of Government. 

“ Rule III. — Clause 1. The Civil Courts of each grade shall Original 
receive, try and determine suits hereby declared to bo cog- J umdlct,on * 
nizable by those Courts if, in the case of suits for land or 
other immovable property, such land and property shall be 
situate within the limits to which their respective jurisdictions 
may extend, and in all other cases if the cause of action shall 
have arisen, or the defendant at the time of commencement 
of the suit shall dwell or personally work for gain within such 
limits. In no case will the Courts have jurisdiction to adjudi- 
cate upon property not within the jurisdiction of the Govern- 
ment Agent. 

“ Provided that if in a suit not being one for land or other 
immovable property the defendant or all the defendants do 
not reside within the limits of the Agents’ jurisdiction the 
suit shall not be instituted except with the previous consent 
of the Agent or the Divisional Assistant having jurisdiction 
over the Court in which application is made for the institu- 
tion of the suit. 
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“ Clause 1a. Where a suit, which may be instituted in 
any one of two or more' Courts subordinate to the Agent or 
his Divisional Assistant, is instituted in one of such Courts, 
the Agent or Divisional Agent, as the case may be, shall, on 
application by the defendant and after hearing the objections 
of the other parties, if any, determine in which of the several 
Courts having jurisdiction the suit shall proceed, and he may, 
where necessary, transfer the suit to such Court. 

“Rule IV. In all original suits an appeal shall lie 
from the decree of a Munsif to the Court of an Assistant, 
and from the decree of an Assistant to the Court of the 
Agent. 

“Rule V. The decision on appeal of an Assistant shall 
be final : Provided the Agent may for reasons to be recorded, 
allow a special appeal 1 to be presented to his Court against 
such decision.” 

“ Rule VII. — Clause 2. The Government Agent is em- 
powered to transfer to his own or any other Court of equal or 
superior grade within the jurisdiction or to the Court of any 
officer in charge of a Revenue division of the Godavari District 
original suits and appeals pending in the Court of a Munsif 
or Assistant : Provided that he shall record the reason for so 
doing. 

“ Clause 8. The Government Agent is empowered to trans- 
fer original suits and appeals pending in his own Court : — 

“ (1) to the Court of any officer in charge of a Revenue 
division of the Godavari district ; 

“(2) with the consent of the Governor’s Agent, Viza- 
gapatam, to the Court of the Governor’s Agent, Vizagapatam, 
or of any officer in charge of a Revenue division of the Viza- 
gapatam district : Provided that he shall record his reasons 
for so doing. 

“ In the disposal of the suit, the Agent, Vizagapatam, or 
officer in charge of a Revenue division, Godavari or Viza- 
gapatam, shall exercise the powers of the Agent, Godavari, 
under these rules, and be subject to the provisions of those 
rules which apply to the Court of the Agent, Godavari. 

“Rule VIII. All decrees 2 passed by the Government 


1 Le. a second appeal, 

i «* Decree ** is to be construed as 
in tbe : Civil Procedure Code (post, p. 
885). It does not include an order 


restoring a suit dismissed by an Assist* 
ant Agent for default : Venkata Naga- 
bushanam v. Mahalakshmi (1917), 41 
Mad., 825. 
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Agent on appeal from decrees of his subordinates «h«H be 
final, the High Court having the power on special grounds to 
require him to review his judgment as may be directed by 
them. 

“ Buie IX. From all decrees upon original suits passed 
by the Government Agent an appeal shall lie to the High 
Court.’* 


As to the execution of decrees, see Buie X. 


“ Buie XI. — Clause 1. The Government Agent is authorised, Pancbayat. 
at his discretion, to refer any suit or special questions in a 
suit, whether pending before himself, his Assistant or Munsif, 
for examination and judgment by a Panchayat, to consist of 
three or five persons, to be selected by the Government Agent 
or by his Assistant, after the plaintiff and defendant have 
had notice and the witnesses have been assembled. 

The Assistant Government Agents shall be competent to 
exercise a similar discretion in regard to suits pending before 
themselves or the Munsifs under these rules.” 

“ Buie XVI. All petitions against the proceedings of the 
Government Agent must, in the first instance, be submitted 
to the Government, and will be referred, when necessary, 
either to the High Court or the Board of Bevenue, as the 
case may be.” 


Laccadive Islands and Minnicoy. 

The administration of justice in the Laccadive Islands and Laccadive 
Minnicoy is provided for by the Laccadive Islands and Minuicoy! 
Minnicoy Begulation, 1912, 1 which contains (amongst others) 
the following provisions : — 

That Begulation, the Madras State Prisoners Begulation, Law 
1819, 2 the State Prisoners Act, 1858, 3 and the Scheduled a PP 1,cabI<, ‘ 
Districts Act, 1884, 4 are the only enactments in force in those 
islands. 

All questions relating to any rights claimed or set up in 
the Civil Courts of the islands shall be determined in accord- 
ance 'with any custom not manifestly unjust or immoral 
governing the parties or property concerned, and in the 


1 Beg. I of 1912. 

* Mad. Beg. II of 1819. 


» Act III of 1858. 

* Act XIV of 1874. 
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absence of any such custom, according to justice, equity and 
good conscience . 1 

The local Amin of each island sitting with four or more 
assessors is the Civil Court for the island and has jurisdiction 
over all civil claims arising therein . 2 

The Collector or the Inspecting Officer, i.c. any officer 
directed by the Local Government or Collector to inspect the 
islands or any of them , 3 may transfer any civil suit to his 
own file and shall then proceed to try it, sitting with two or 
more of the island assessors. The Collector may transfer 
any such suit from his own file to that of any of the Divisional 
officers, who shall proceed to try the case with two or more 
such assessors . 4 

The Collector or the Inspecting officer may refer any case 
for disposal or report to two or more of the island assessors . 6 

An appeal lies from the decision of the Amin to the 
Inspecting officer or to the Collector. The Collector may 
transfer any such appeal to the Inspecting officer or any 
of his Divisional officers for disposal . 6 

No appeal ordinarily lies from a decision of the Inspecting 
officer in the exercise of his original jurisdiction, but an 
appeal may be admitted by the Collector if sufficient grounds 
are shown. From a decision of a Divisional Officer in the 
exercise of his original jurisdiciion an appeal lies to the 
Collector . 7 

An appeal lies to the Governor in Council from a refusal 
by the Collector to execute a decree or process issued by a 
mainland Court against an islander or by an island Court 
against a person residing in another island . 8 

With that exception an appeal lies to the High Court from 
any decision of the Collector in the exercise of his original 
jurisdiction.® 

No second appeal lies in any case . 10 

Nothing in this Regulation shall be deemed to limit or 
otherwise affect the inherent power of a Civil Court to make 
such orders as maybe necessary for the ends of justice or to 
prevent abuse of the powers of the Court . 11 


'•* Bag. I of 1912, g. 21. 
i lbid. a. 22. 

* hd. 8. 2 (ii). 

* IWL s. 2. 

* Ibid. , 26. 

* Ibid, s.^ (1). 


i Ibid. s. 26 (2). 

* Ibid. b. 31. 

• Ibid. s. 26 (8). 
10 Ibid. 88. 15, 27. 
u Ibid. s. 32. 
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TnE North-West Frontier Province. 


The Courts of the North-West Frontier Province were consti- 
tuted by the North-West Frontier Province Law and Justice 
Regulation, 1901, 1 which contains the following provisions : — 

“ Section 2. — (2) The Judicial Commissioner . . . shall be Jw-'-'-w . 
appointed by the Governor-General m Council. 

“ Section 6.— (1) Save as otherwise expressly provided by Omrtwc&imo* 
this Regulation or by any other enactment for the time being ences >."«““*■ 
in force, in every enactment passed before the commencement 
of this Regulation and continuing in force, or thereby declared 
to be in force, in the North-West Frontier Province or in any 
part thereof, and in every appointment, order, scheme, rule, 
bye-law, notification or form heretofore made or issued there- 
under, and for the purposes of the application of such 
enactment, appointment, order, scheme, rule, bye-law, notifi- 
cation, or form to tho said Province, all references to the 
High Court or to the High Court of Judicature at Lahore 2 
shall be construed as referring to the Judicial Commissioner, 
save as regards proceedings ... under the Indian Trustee 
Act, 186(5, 3 the Trustees’ and Mortgagees’ Powers Act, 18(5(5, 
the Indian Divorce Act, 6 the Inventions and Designs Act, 

1888,® or sections 57 to 60 of the Indian Stamp Act, 1899, m 
respect of which proceedings the High Court at Lahore shall 
be the High Court.” 


Aa to the admission of legal practitioners, see Regulation VII of 
1901, s. 9, as amended by Regulation II of 1912, s. 2. 

As to tho law applicable in the North-West Frontier Province, see 
sections 27-83 of this Regulation, and sections 2 and 8 of Regulation II 


of 1906. 

* Reg. Vn of 1901. 

* Reg. I of 1919, s. 2. 

* Act XXVII of 1866. 

* Act XXVIII of 1866. 


• Aot V of 1888, now represented 
by the Indian Patents and Designs 
Act, 1911 (H of 1911). 

7 Act II of 1899. 


* Aot IV of 1869. 
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C our t of “ Section 42. — (1) Subject to the provisions of section 6, 

Commiuioner. sub-section (1), clause (c), the Court of the Judicial Commis- 
sioner is the highest Court of Appeal or revision in the North- 
West Frontier Province. 

“ (2) The general superintendence and control over all 
other Courts shall be vested in, and all such Courts shall be 
subordinate to, the Judicial Commissioner.” 

Registrar, etc. As to the appointment, suspension, and removal of a Registrar and 
other ministerial officers, see section 48 of the Regulation. 

Rules. As to the power of the Judicial Commissioner to make rules, see. 

section 44 of the Regulation. 

As to the procedure of the Judioial Commissioner in the exercise of 
civil jurisdiction, see section 46 of the Regulation. 

ciaMes of sub- “Section 47. Besides the Court of the Judicial Com- 

Courts!* missioner, the Courts of Small Causes established under the 
Provincial Small Cause Courts Act, 1887, 1 and the Courts 
established under any other enactment for the time being in 
force, there shall be the following classes of Civil Courts, 
namely 

(a) the Divisional Court ; 

' (b) the Court of the District Judge ; 

(c) the Court of the Subordinate Judge ; and 

( d ) the Court of the Munsif. 

civil divisions “ Section 48. — (1) For the purposes of this Part, the Local 

and districts. (j overn ment shall divide the territories under its administra- 
tion into civil divisions, and each civil division into civil 
districts. 

“ (2) The Local Government may alter the limits or the 
number of these divisions and districts. 

Divisional “ Section 49. — (1) The Local Government shall appoint as 

Units. many persons as it thinks necessary to be Divisional Judges, 
and. shall for each civil division establish a Divisional Court 
consisting of one or more such Judges. 

“ (2) The Local Government may, where a Divisional 
Court consists of more than one Judge, by general rule or 
special order determine which of them shall be deemed to be 
the senior. 

Dl*trl«tOouits. “Section 50. The Local Government shall appoint as 
many persons as it thinks necessary to be District Judges, 


* Act IX of 1887. 



NORTH-WEST FRONTIER 


225 


CHAP ■ XXt] 


and shall post one such person to each district as District 
Judge ol that district : 

“ Provided that the same person may, if the Local Govern- 
ment think fit, be appointed to be District Judge of two or 
more districts. 

“ Section 51. ■ Subject to the provisions of this Begulation 
and of any other enactment for the time being in force, the Divisional 
Judicial Commissioner may, from time to time, make rules to c ° urt 
provide for the exercise of any of the powers of a Divisional 
Court consisting of more than one Judge by one or more 
Judges of the Court : 

“ Provided that no decree, decision or order of any Court, 
not being an order within the meaning of the Code of Civil 
Procedure, 1 shall be reversed or modified by a Bingle Judge of 
a Divisional Court consisting of more than one Judge. 

“ Section 52. Save as otherwise provided by any enact- Ori$in»ijurl*- 
ment for the time being in force, the Divisional Court and the uiviaiorui and 
Court of the District Judge shall have jurisdiction in original DfctnctCourta. 
civil suits without limit as regards the value. 

“ Section 53. Save as otherwise provided by any enact- DiaMctConrt 
ment for the time being in force, the Court of the District own SouS of 
Judge shall be deemed to be the District Court or principal -'Smod. 
Civil Court of original jurisdiction in the district : 

“ Provided that — 

(а) ‘for the purposes of the Indian Divorce Act, 2 the 

Divisional Court shall be deemed to be the District 
Court for all districts comprised in the division ; and 

(б) the Local Government may direct that the Divisional 

Court shall, for any other purpose, be deemed to be 
the District Court or principal Civil Court of original 

jurisdiction for any district comprised in the division. 

“ Section 54. The Local Government may appoint as ^sukordimte 
many persons as it thinks necessary to be Subordinate Judges. Judge". 

“ Section 55.— (1) The Local Government may fix the 
n umb er of Munsifs to be appointed, and, whenever there is 
any vacancy in that number, the Judicial Commissioner may, 
subject to the rules (if any) made under sub-section (2), 
appoint such person to the same as he thinks fit. . 

“ (2) The Judicial Commissioner, with the previous sanc- 
tion of the Local Government, may, from time to time, make 


* AetV of 1908, .8.2(14). 


* Act IV of 1869. 


15 
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rules as to the qualifications of persons to be appointed 
Munsifs. 

Pecuniary “Section 66. — (1) The jurisdiction to be exercised in 
jurisdiction of original civil suits as regards the value by any person 
Judgeg 'and 3 appointed to be a Subordinate Judge or Munsif shall, in the 
Muneifs. ease of the Subordinate Judge, be determined by the Local 
Government, and, in the case of a Munsif, from time to time 
by the Judicial Commissioner, either by including him in a 
class or grade, or otherwise as it or he thinks fit. 

“ (2) The jurisdiction in the case of a Subordinate Judge 
may be without limit, but in the case of a Munsif shall not 
extend to suits the value of which exceeds one thousand 
rupees. 

Local limit* of “ Section 67. — (1) The local limits of the jurisdiction of a 

dictkm. ns " Subordinate Judge shall be such as the Local Government 
may define. 

“ (2) The local limits of the jurisdiction of a Munsif shall 
be such as the Judicial Commissioner may, from time to time, 
define. 

“(8) When the Local Government posts a Subordinate 
Judge, or the Judicial Commissioner posts a Munsif, to a 
district, the local limits of the district shall, in the absence of 
any direction to the contrary, be deemed to be the local limits 
of his jurisdiction. 

Special Judge* “ Section 68. — (1) The Local Government may confer on 
and Benches. an y p ergon a ii or an y 0 f th 0 powers conferable under this 
Regulation on a Subordinate Judge or Munsif with respect to 
particular classes of cases, or with respect to cases generally 
in any local area, and may withdraw, or suspend the exercise 
of, any powers so conferred. 

“(2) The Local Government may direct any uneven 
number of persons invested with powers of the same descrip- 
tion and exercisable within the same local area under this 
Bection to Bit together as a bench ; and those powers shall, 
while the direction remains in force, be exercised by the bench 
so constituted, and not otherwise. 

“(3) The decision of the majority of the members of a 
bench constituted under this section shall be deemed to be the 
decision of the bench. 

“(4) Persons on whom powers are conferred under this 
section shall be called Special Judges, and such persons and 
the benches constituted under this section shall be deemed, 
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for the purposes of this Regulation, to be Subordinate Judges 
or Munsifs, as the Local Government may direct. 

“ Section 59. The Local Government may confer, within Power to 
such local limits as it thinks fit, upon any District Judge, 

Subordinate Judge, or Munsif the jurisdiction of a Court of 
Small Causes under the Provisional Small Cause Courts Act, 

1887, 1 for the trial of small causes up to such value, not 
exceeding five hundred rupees, as it thinks fit, and may with- 
draw any jurisdiction so conferred.” 

“ Section 70. — (1) Any Divisional Judge, District Judge, Suspension 
or Subordinate Judge may be suspended or removed from and removal# 
office by the Local Government. 

u (2) Any Munsif may, subject to the control of the Local 
Government, be suspended or removed from office by the 
Judicial Commissioner. 

“ Section 71. — (1) Subject to the general superintendence Controlling t 
and control of the Judicial Commissioner, every Divisional BiJmai and DlV1 " 
Court shall control all other Civil Courts in the division. DistnctCourts. 

“ (2) Subject as aforesaid and to the control of the 
Divisional Court, every District Court shall control all other 
Civil Courts in the district. 

“Section 72. — (1) Every Divisional Court may exercise, ^*? o f n f ttl 
as regards the Courts under its control, the same powers of court to 
withdrawal, trial, and transfer as are conferred by section 24 
of the Code of Civil Procedure 2 on a District Court. 

“ (2) The Court trying any suit withdrawn under this sec- 
tion from a Court of Small Causes shall, for the purposes of 
the suit, be deemed to be a Court of Small Causes. 

“ Section 73. Notwithstanding anything contained in the Powcrtodistri- 

, , ^ - T » v . ... DUte DUB1UCBH. 

Code of Civil Procedure, 2 every Divisional Court and District 
Court may, from time to time, by written order, direct that 
any civil business cognizable by it and the Courts under its 
control shall be distributed among those Courts in such 
manner as it thinks fit : 

“ Provided that no direction issued under this section 
shall empower any Court to exercise any powers or deal with 
any business beyond the limits of its proper jurisdiction. 

“ Section 75— (1) A Divisional or District Court or any Powerjtoflno 
Court under the control of a District Court may, from time officer*, 
to time, fine, in an amount not exceeding one month s salary , 


a Act V of 1908. 


> Act IX of 1887. 
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any ministerial officer of the Court for misconduct or neglect 
in the performance of his duties. 

" (2) The District Court, subject to the general control of 
the Divisional Court, may, on appeal or otherwise, reverse or 
modify any order made under sub-section (1) by any Court 
under its control other than a Court of Small Causes, and 
may, from time to time, of its own motion, fine up to the 
amount of one month’s salary any ministerial officer of any 
Court under its control other than a Court of Small Causes.” 

“ Section 76. A District Court, with the previous sanction 
of the Local Government, may, from time to time, delegate to 
any Subordinate Judge in the district the powers conferred on 
a District Court by sections 71, 78, and 74 of this Regulation 
and section 24 of the Code of Civil Procedure, 1 to be exercised 
by the Subordinate Judge in any specified portion of the 
district subject to the control of the District Court. 

“ Section 77. Save as otherwise provided by any enact- 
ment for the time being in force, appeals from decrees of 
Courts exercising original jurisdiction shall lie as follows, 
namely : — 

(a) to the District Judge from a decree of a Munsif in a 

small cause of value not exceeding five hundred 
rupees or in an unclassed suit 2 of value not exceed- 
ing one hundred rupees ; 

(b) to the Judicial Commissioner from a decree of a 

Subordinate Judge or District Judge in any original 
suit of value exceeding five thousand rupees or 
from a decree of a Divisional Court in any original 
suit; and 

(<;) to the Divisional Court from a decree passed in an 
original suit by a Munsif, Subordinate Judge or 
District Judge and not hereinbefore provided for : 

“ Provided that the Judicial Commissioner, with the pre- 
vious sanction of the Local Government, may, from time to 
time, by notification in the Gazette of India, direct that 
appeals lying to the Divisional Court under clause (c) from all 
or any of the decrees passed in an original suit by any Munsif 
or Subordinate Judge shall be preferred to such District 
Judge as may be mentioned in the notification, and the 


i Aofc V of 1908. suit nor a small oause ; Beg. VII of 

'» Ia a guit whioh is neither a land 1901, s. 3 (/>. * 
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appeals shall thereupon be preferred accordingly, and the 
Court of such District Judge shall be deemed to be a Divi- 
sional Court for the purposes of all appeals so preferred.” 

“Section 79. A further appeal shall lie to the Judicial Appeal* from 
Commissioner in any of the following cases from an appellate decree, of 
decree of a Divisional Court on any ground which would be a 
good ground of appeal if the decree had been passed in an 
original suit, 1 namely : — 

(a) in a small cause or unclassed suit, 2 — 

(i) if the value of the suit is one thousand rupees 

or upwards, or the decree involves directly 
some claim to, or question respecting, property 
of like value, and the decree of the Divisional 
Court varies or reverses otherwise than as to 
costs the decree of the Court below ; or 

(ii) if the value of the suit is two thousand five hun- 

dred rupees or upwards, or the decree involves 
directly some claim to, or question respecting, 
property of like value : 

(b) in a land-suit,— 

(i) if the value of the suit is two hundred and fifty 
rupees or upwards, or the decree involves 
directly some claim to, or question respecting, 
property of like value, and the decree of the 
Divisional Court varies or reverses otherwise 
than as to costs the decree of the Court below ; 


or 

(ii) if the value of the suit is one thousand rupees or 
upwards, or the decree involves directly some 
f>im‘Tr> to, or question respecting, property of 
like value.” 


As to the limitation for such appeals, see Regulation VII of 1901, 
s. 82. 

“ Section 80. Subject to the provisions of sections 79 and 
84 of this Regulation, and to those of section 109 of the .Code 
of Civil Procedure, 3 an appellate decree of a District Judge or 

Divisional Court shall be final. 

“ Section 81. — (1) Tho Government may confer on 
n Subordinate Judge the powers of a Ihetnot Judge for 


4 Ante , p. 228. 

• A suit which is neither a land- 


suit nor a small cause* s. 2 (/). 
» Act V of 1908. 
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purpose of hearing appeals from the Oourts of Munsifs in any 
local area, and may withdraw those powers. 

“ (2) A Subordinate Judge shall, for purposes connected 
with the exercise of powers so conferred, be deemed to be a 
District Judge.” 

“ Section 88. Subject to the provisions of the Civil Pro- 
cedure Code 1 as to stating a case for the opinion of the High 
Court, which is in this case the Judicial Commissioner, every 
such appeal shall, except when the value of the suit is one 
thousand rupees or upwards, be deemed to be an appeal in 
which the decree is final. 

“ Section 84. — (1) The Judicial Commissioner may, from 
time to time, call for the record of any civil case in which no 
appeal lies to him, and may pass such order in the case as he 
thinks fit, — 

(a) if the Court, by which the case was decided, appears to 

have exercised a jurisdiction not vested in it by law, 
or to have failed to exercise a jurisdiction so vested, 
or to have acted in the exercise of its jurisdiction 
with material irregularity ; or 

( b ) if, on application made to him, the Judicial Commis- 

sioner is of opinion that there is an important 
question of law or custom involved, and that such 
question requires further consideration : 

“ Provided as follows : — 

(i) no application under clause ( b ) shall be admitted after 

the expiration of ninety days from the date of the 
order in respect of which the application is made, 
unless the applicant satisfies the Judicial Commis- 
sioner that he had sufficient cause for not 2 making 
the application within that period : 

(ii) no such application shall be admitted in a small cause 

under the value of one thousand rupees or in an 
unclassed suit 3 under the value of two hundred 
rupees : 

(iii) on any such application the Judicial Commissioner 

shall not revise the decision of the Court below 
except in so far as such decision involves the question 


* Act V of 1908, a. 118. Limitation Aot (IX of 1908) apply; 

* In oomputing the period of limi- Beg. YII of 1901, s. 84 (2). 
tation the provisions of the Indian * Ante, p. 229, note 2. 
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of law or custom in respect of which the applica- 
tion has been admitted : and 

(iv) when any such application has been admitted, the 
Judicial Commissioner shall, subject to the last fore- 
going proviso, treat the matter of the application as 
if it were an appeal. 

“ Explanation . — A question of procedure is not a question 
of law or custom within the moaning of clause (/>).” 

Section 115 1 of the Code of Civil Procedure (Act IX of 1908) doos 
not apply to the North-Western Frontier Provinco. 2 

“ Section 86. — (1) When the business pending before any 
Divisional Court consisting of one Judge, or before the Court 
of any District Judge, requires the aid of an Additional Judge 
for its speedy disposal, the Local Government may appoint to 
the Court an Additional Divisional Judge or an Additional 
District Judge, as the case may be. 

“(2) An Additional Judgo so appointed shall discharge 
any of the functions of a Divisional Judge or District Judge, 
as the case may be, which the Divisional Judge or District 
Judge may assign to him, and shall, as regards the discharge 
of those functions, and subject to the provisions of sub- 
section (3), be deemed, for the purposes of this Regulation 
and of any other enactment for the time being in force, to be 
a Divisional Judge or District Judge. 

“(3) Where an Additional Divisional Judge is appointed 
to a Divisional Court under sub-section (1), the Court shall 
not be deemed, for the purposes of this Regulation, to be a 
Divisional Court consisting of more than one Judge. 

“ Section 87. Subject to the provisions of any enactment 
for the time being in force, the Judicial Commissioner may, of 
his own motion or on the application of a party, withdraw any 
civil proceeding which is pending in any Court subordinate to 
him and for the withdrawal of which provision is not made in 
sections 24 and 141 of the Code of Civil Procedure, 3 and may 
either himself dispose of the proceeding or transfer it for dis- 
posal to any other subordinate Court. 

“ Section 87a. 4 — (1) When an appeal or an application for 
revision is preferred to the Judicial Commissioner in respect 
of any decree or order which was passed by him in another 
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Divisional and 
Dis* i a 


Transfer of 
civil cases. 


Procedure 
when Judicial 
Commissioner 
is interested in 
decree. 


1 Revision, post , pp. 354, 355. 
* Beg. Vn of 1901, s. 84 (3). 


> Act V of 1908. 

* Inserted by Beg. I of 1908, 8. 2. 
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capacity, or in. which he is personally interested, he shall, 
unless all the parties request him to dispose of the case him- 
self, transfer it for disposal to the High Court of Judicature at 
Lahore, 1 or to such officer as the Governor-General in Council 
may appoint to be an Additional Judicial Commissioner for the 
disposal thereof. 

“ (2) When an Additional Judicial Commissioner is ap- 
pointed under sub-section (1), he shall, in disposing of any 
case transferred to him thereunder, have all the powers of the 
Judicial Commissioner under this Regulation.” 

Under the Punjab Military Transport (Animals) Act, 
1908 (Punjab Act I of 1908), which now applies to the North- 
West Frontier Province and does not apply to the Punjab, a 
person who is dissatisfied as to the order made by a Collector 
as to the apportionment of compensation, 2 or as to the deposit 
thereof, 3 may require the Collector to refer the matter in dis- 
pute to the decision of the principal Civil Court of original 
jurisdiction, unless a special Judicial officer has been appointed 
by the Local Government to perform the functions of the 
Court within specified local limits. 4 

The order of the Court is final. 5 

Upper Tanawal. 

The Hazara (Upper Tanawal) Regulation, 1900, 6 has made 
special provision for the administration of certain portions of 
the territories constituting the estate of the Chief of Amb in 
the district of Hazara in the Punjab. 

Except as hereinafter mentioned, no law or enactment is in force in 
Upper Tanawal. 7 

The Local Government may deolare that any enactment is in force 
in Upper Tanawal, or in any specified local area therein, either wholly 
or to the extent, or with the modifications, set forth in the notification. 8 

The administration of justice both civil and criminal — 

(a) in Phulera (the boundaries of which are specified in 

the Schedule) vests in the Khan of Phulera, and 

( b ) in the rest of Upper Tanawal vests in the Chief of 

Amb.® 

* Beg. I of 1919, s. 2. * Beg. n of 1990. 

» 8. 17. * Ibid. s. 8. 

• S. 28. * Ibid. s. 4. 

•8.21(1). • Ibid, s. 6, 

• 8 . 21 ( 2 ). 
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..v : 

In administering civil justice, the rule of decision in Upper Tanawal Mode of 
is— . administering 

(a) where any custom, which is reasonable and equitable is estab* 

\ lished— such custom ; 

(5) where no such custom is established — justice, equity, and good 
conscience. 1 

Save as provided by the Regulation or by any law for the Exclusion of 
time being in force thereunder in Upper Tanawal, no Civil, orffaS? 0 ” ° f 
Criminal, or Revenue Court established without the limits of trihuna * a * 
Upper Tanawal has jurisdiction within such limits. 2 

The Local Government may, either of its own motion or Revision, 
upon the report of the Commissioner of the Peshawar Division, 
revise any decision given, decree or sentence passed or order 
made by the Chief of Amb or the Khan of Phulera, as the case 
may be, in the exercise of any of the powers conferred upon 
them respectively, by the Regulation. In exercise of such 
power of revision the Local Government may, in any proceed- 
ing, pass any order which such Chief or Khan might have 
passed under the Regulation. 3 

The Local Government may, by rule, confer such power 
of revision as it may deem fit upon the Commissioner of the 
Peshawar Division and the Deputy Commissioner of the 
Hazara District respectively. 4 

In the event of any difference or dispute at any time Definition of 
arising as to the limits of Upper Tanawal or of Phulera or of boundanes- 
any part thereof, the Deputy Commissioner of Hazara may 
define such limits or any part thereof. An appeal lies from 
such order to the Commissioner of the Peshawar Division, 
whose decision is final. 6 

As to the power of the Local Government to make rules to carry out Power^of^^ 
all or any of the purposes and objects of the Regulations, see section 10 men ^ 
of the Regulation. rulcs * 

Agror Valley. 

By the Agror Valley Regulation, 1891, special prevision 
has been made for the better administration of the Agror 
Valley dealing with the rights forfeited by the Khan of Agror. 

The Chief Commissioner of the North-West Frontier Province 
appoints an officer to deal with such rights. 6 

4 Reg. n of 1900, s. 8 (2). 

* Ibid. B. 9. 

• Reg. IV of 1891, a. 6. 


* Reg. II of 1900, s. 6 (1). 
■ Ibid. a. 7. 

• Ibid. 8. 8 (1). 
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No Court or Revenue Officer can take cognizance of the 
manner in which the Governor-General in Council or the 
Chief Commissioner or any such officer may exercise his 
powers vested by this Regulation . 1 

» Beg. IV of 1891, s. 11. 



CHAPTER XXL 
Oudh Civil Courts. 


The Oudh Civil Courts Act, 1879 1 (with its amendments), 
contains the following : — 

“Section 4. Besides the Courts established under any n > idci of 
other enactment for the time being in force, there shall be oour 
four grades of Civil Courts in Oudh (namely) : — 

(1) the Court of the Munsif ; 

(2) the Court of the Subordinate Judge ; 

(8) the Court of the District Judge 

(4) the Court of the Judicial Commissioner. 

« Section 5. The number of District Judges, Subordinate of 
Judges, and Munsif s shall be fixed, and may from time to 
time be altered, by the Local Government. 

“Section 6. 2 The Judicial Commissioner, the District 
Judges, Subordinate Judges, and Munsifs shall be appointed 
by the Local Government. 

“Section 7. When the business pending before any Addittoimi 
District Judge requires the aid of Additional Judges for its 6 
speedy disposal, the Local Government may, upon the re- 
commendation of the Judicial Commissioner, appoint such 
Additional Judges as may be requisite. 

“ Such Additional Judges shall perform any of the duties 
of a Judge under chapter iii 3 of this Act that the District 
Judge may, with the sanction of the Judicial Commissioner, 
assign to them j and in the performance of such duties they 
shall exercise the same powers as the District Judge. 4 * 

“ Section 8. In the event of the death of a District Judge, J«Jp* ofBoe 
or of his being incapacitated by illness or otherwise for the of i*.trict 


1 Aot Xin of 1879. PP- 239-241 ' . . 

* As amended by Act XXXVIII of * As amended 

1920, Soh. I. Soh., Part I. 

• J.e, the general jurisdiction, post, . 

235 


by Act IV of 1914, 



286 . ) OUDH. [chap. XXX. 

performance of his duties, or of his absence from the station at 
which his Court is held, the Additional Judge, or, if theife is 
no Additional Judge attached to such Court, the Subordinate 
Judge holding his Court at the same place, shall, without 
relinquishing his ordinary duties, assume charge of the 
Judge’s office at such station ; and shall discharge such of the 
current duties thereof as are connected with the filing of suits 
and appeals, the issue of processes and the like functions ; and 
shall continue in charge of the office until it is resumed by 
the District Judge, or assumed by an officer duly appointed 
thereto. 

Transfer of “ Section 9. In the event of the death of a Subordinate 
S«S^ etef, B of n Judge, or of his being incapacitated by illness or otherwise for 
judge?*”** 8 performance of his duties, or of his absence on leave, when 
no person is appointed to act for him, the District Judge may 
transfer all or any of the proceedings pending in the Court of 
such Subordinate Judge either to his own Court or to the 
Court of a Subordinate Judge (if any) under his control. 

“All proceedings transferred under this section shall be 
disposed of as if they had been instituted in the Court to 
which they are so transferred.” 

Additional The Local Government may appoint three or more 
nIuiionen? m * persons to be Additional Judicial Commissioners, and to 
exercise jurisdiction as such in the Court of the Judicial 
Commissioner of Oudh. 1 

Every person so appointed shall hold his office during the 
pleasure of the Local Government. 

On the occurrence of a vacancy in the office of Judicial 
Commissioner or of an Additional Judicial Commissioner, or 
during the absence of t&e Judicial Commissioner or of an 
Additional Judicial Commissioner, the Local Government 
may, by a notification in the official Gazette, appoint such 
person as.it thinks fit to act as Judicial Commissioner or as 
Additional Judicial Commissioner. And the person so ap- 
pointed may exercise jurisdiction as Judicial Commissioner 
or an Additional Judicial Commissioner until some person 
has been appointed to fill the vacancy under section 6 of 
the Oudh Civil Courts Act, 1879, or under this section, and 
has entered on the discharge of the duties of his office, or 


* U. P. Act n of 1917, s. 2, as Soh. I. 

amended by Act XXXVUI of 1920, 
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until the absent Judicial Commissioner or Additional Judicial 
Commissioner lias returned from his absence and has re- 
sumed charge of the duties of his office, or until the Local 
Government sees fit to cancel his appointment, as the case 
may be. 1 ! 

Subject to the other provisions of the Oudh Courts Act, Jurisdiction of 
1891, an Additional Judicial Commissioner shall exercise the j^iouicom- 
same jurisdiction as the Judicial Commissioner may exercise 
under any enactment for the time being in force, but only in ' >usineM - 
such cases as the Judicial Commissioner may direct. 2 

The Judicial Commissioner may, from time to time, 
transfer any case with respect to which he may have directed 
an Additional Judicial Commissioner to exercise jurisdiction, 
and of which the hearing before such Additional Judicial 
Commissioner has not commenced, for hearing and disposal 
to his own file or to the file of another Additional Judicial 
Commissioner (if any). 3 

Subject to the other provisions of Act XIV of 1891, 
every enactment for the time being applicable to the Judicial 
Commissioner shall apply to an Additional Judicial Commis- 
sioner when exercising any jurisdiction under the last fore- 
going section as if he were the Judicial Commissioner. 4 

Where this Act or any other enactment for the time 
being in force requires a case to be heard by a bench of two 
Judges of the Court of the Judicial Commissioner of Oudh, 
and that Court for the time being consists of three or more 
Judges, 6 the Judicial Commissioner shall, from time to time, 
determine what two Judges shall constitute such bench.® 

Any of the following proceedings, namely : — nearing of 

(a) an appeal from an original decree or order of 
District Judge or Additional Judge, 

(Jt) an appeal which, under section 18, sub-section (1), of 
the Oudh Civil Courts Act, 1879, 7 as amended by 
the North-Western Provinces and Oudh Act, 1890,® 
lies from a decree or order of a Subordinate Judge 
to the Judicial Commissioner, 


.* U. P. Act n of 1917, s. 2; Aot 
XIV of 1891, s. 4 (2). 

* Aot XVI of 1897, 8. 8; Aot XIV 
of 1891, 8. 6. 

• Aot XIV of 1891, s. 6 (2), as 
amended by U. P. Aot II of 1917, 
8 . 8 ( 1 ). 


‘ Act XIV of 1891, s. 6 , as amended 
by Aot XVI of 1897, s. 4. 

• U. T. Aot II of 1917, a. 8 (2), 
a mending Aot XIV of 1891, a. S (8). 

• Aot XVI of 1897, 8. 8. 

» Aot Xm of 1879. 

• Aot XX of 1890. 
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(c) any other appeal, or any application or other matter, 
with respect to which appeal, or application or 
other matter, the Judicial Commissioner or an Addi- 
tional Judicial Commissioner, as the case may be, 
before whom it is pending has certified under his 
hand that it should in his opinion be heard by two 
Judges, 

shall be heard by a bench consisting of two Judges of the 
Court of the Judicial Commissioner sitting together. 1 

Provided, with respect to clauses (a) and (6), as follows 
namely : — 

(i) that the amount or value of the subject-matter of the 

suit in the Court of first instance was ten thousand 
rupees or upwards, and the amount or value of the 
matter in dispute on appeal to the Judicial Commis- 
sioner is the same sum or upwards, or 

(ii) that the decree or order appealed from involves, 

directly or indirectly, some claim or question to, or 
respecting, property of like amount or value. 2 

If the Court of the Judicial Commissioner of Oudh for the 
time being consists of only two Judges, and in any civil case 
before the Judicial Commissioner and the Additional Judicial 
Commissioner sitting together, 3 a difference of opinion arises, 
the following rules shall be observed : — 

(a) If the case is a civil case, then, unless the Judicial 
Commissioner and the Additional Judicial Commis- 
sioner concur in a decision reversing or varying the 
decree or order under their consideration, such 
decree or order shall be upheld: 

Provided that if the difference of opinion is on a 
question of law or of custom having the force of law, 
or as to the construction of any document or the 
admissibility of any evidence, and either the Judicial 
Commissioner or the Additional Judicial Commis- 
sioner is of opinion that the question should be 
referred to thd High Court at Allahabad, 4 the 
Judicial Commissioner and the Additional Judicial 
Commissioner shall jointly state the question and 

1 See Ganga Bakhsh Singh v. by Act XVI of 1897, 8. 6. 

Dalip Singh (1901), 28 L A., 181 ; 24 8 Ante , p. 237. 

All., 18 ; 6 C. W. N., 781. * Act XTV of 1891, s. 3. 

1 Aot XIV of 1891, s. 8, as amended 



CHAP. XXI.] 


OTJDH. 


289 


forward such statement, with their respective 
opinions on the question, to the High Court . 1 
• • • • • 

On receiving such statement) the High Court, by a bench constituted Procedure on 
by two or more Judges as the Chief Justice may determine, shall decide J^fder'lMfc 
the question referred therein and transmit to the Judicial Commissioner foregoing 
a copy of its judgment under the signature of its Registrar, and the 8ectl0D * 
Judicial Commissioner and the Additional Judicial Co mmi ssioner sitting 
together shall, on receipt of the copy, proceed to dispose of the case in 
conformity with the decision of the High Court. 


When the Judges differ as to the decision of any such 
question, the decision shall be — 

(a) if there is a majority of the Judges, the decision of the 

majority, and 

( b ) if the Judges are equally divided, the decision of the 

senior Judge . 2 

The Court of the District Judge shall be deemed to be the Principal Civil 
principal Civil Court of original jurisdiction in the district 
over which his jurisdiction extends. The control over all the b ,r “ di « tion * 
Civil Courts in such district is invested in the said District civil Court*. 
Judge, but subject to the goneral control of the Judicial Com- 
missioner . 3 

The Local Government shall, by notification in the official Power to fix 
Gazette , 4 fix, and may by like notification from time to time jurisdiction.” 
vary, the local limits of the jurisdiction of any Civil Court or 
person invested with the powers of a Civil Court under this 
Act. 

Subject to the provisions of the Code of Civil Procedure, 

Bection fifteen , 6 and of any other enactment for the time being 
in force — 

(a) the jurisdiction of a District Judge extends to all Original jaria- 

original suits cognizable by the Civil Courts ; District 

(b) the jurisdiction of a Subordinate Judge extends to all ' 

suits in which the amount or value of the subject- judge 5 
matter in dispute does not exceed ten thousand 
rupees ; and 

(c) the jurisdiction of a Munsif extends to all suits in ofMunsif. 


i Act XIV of 1891, s. 9, as 
amended by Act XVI of 1897, s. 7. 

» Act XIV of 1891,8. 10. 

* Aot XIII of 1879, s. 10. 

4 Ibid, s. 16* 


ft This is now s. 15 of Act V of 
1908, which is as foUows: M Every 
suit shall be instituted in the Court 
of the lowest grade competent to 
try it.” 



240 OUDH. [chap. XXI. 

) 

which such amount or value does not exceed one 
thousand rupees . 1 

The Judicial Commissioner 2 may, from time to time, direct, 
by notification in the official Gazette — 

(a) with respect to any Munsif named therein, that his 

jurisdiction shall extend, subject as aforesaid, to all 
suits of such value, not exceeding two thousand 
rupees, as may be specified in the notification ; 3 

(b) with respect to any Subordinate Judge named therein, 

that his jurisdiction shall extend, subject as aforesaid, 
to all original suits cognizable by the Civil Courts, 
and may by like notification withdraw such jurisdiction. 

Appeals from An appeal from a decree or order of a Subordinate 
orfersof Sub- Judge in an original suit or proceeding shall, when an appeal 
judged “ allowed by law, lie— 

Munsif s. (a) to the District Judge where the value of the suit in 

which, or in any proceeding arising out of which, 
the decree or order was made did not exceed five 
thousand rupees, and 

( b ) to the Judicial Commissioner in any other case . 4 * 

An appeal from a decree or order of a Munsif shall, 
when an appeal is allowed by law, lie to the District Judge . 6 

The Judicial Commissioner may, from time to time, with 
the previous sanction of the Local Government, direct by 
notification in the official Gazette, that appeals from all or any 
of the decrees or orders of any Munsif shall be preferred to 
such Subordinate Judge as may be mentioned in the . notifica- 
tion, and the appeals shall thereupon be preferred accordingly . 6 

When appeals are so preferred the Subordinate Judge may dispose 
of them . 7 

Power to refer Every District Judge may from time to time, subject to 
jhdge’u^ai 6 th 0 orders of the Judicial Commissioner, refer to any Sub- 
ftom Munaifa, ordinate Judge under his control any appeals pending before 
him from the decrees and orders of Munsifs ; and such 

1 Aot XH1 of 1879, a. 17. Judicial Commissioner sit together 

* Ibid . s. 16. Bee Act IV of 1914, to hear appeals. 

Boh. 6 Substituted for s. 18 of Aot XIII 

• Substituted by Aot XX of 1890, of 1879 by Act XX of 1890, s. 40. 

S. 89. • Ibid. 

4 Ibid. b. 40. Bee ante, pp. 288, 7 See Sheo Harahh v. Bamchcmdra 

289, as to the oases where the Judi- (1914), 37 All., 76. 

dal Commissioner and the Additional 
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Subordinate Judge shall hear and dispose of Such appeals 
.accordingly. 

. The District Judge may withdraw any appeals so referred, 
and hear and dispose of appeals so withdrawn . 1 

Appeals from the decrees and orders of District Judges and Appeal* from 
Additional Judges in original suits and proceedings shall, Addrcowii* 
when such appeals are allowed by law, lie to the Judicial ' ,udgeB * 
Commissioner . 2 

No presiding officer of any Court having jurisdiction under Prodding 
this Act shall try any suit or appeal in which he is a party or SSto trysail) 
personally interested, or any appeal against a decree or order Sfiiintereiw, 
passed by himself, or shall adjudicate upon any proceeding 
connected with or arising out of such Buit or appeal. 

When any such suit, appeal, or proceeding comes before of 
any such presiding officer, he shall forthwith transmit the suXsu!* etc. 
record of the case to the Court to which he is immediately 
subordinate, with a report of the circumstances attending the 
reference. 

The superior Court shall thereupon dispose of the case in 
the manner prescribed by section twenty-four of the Code of 
Civil Procedure . 3 

* In the event of an appeal being preferred from a judgment 
or order passed by a Judicial Commissioner or an Additional 
Judicial Commissioner in any other capacity, or in which he 
has any personal interest, the case shall be heard by the 
Additional Judicial Commissioner, or the Judicial Commissioner 
as the case may be.* 4 

The Judicial Commissioner 6 may invest, within such local SmaU Cao»> 
l imi ts as he from time to time fixes, any District Judge, jurisdiction. 
A ddit ion al Judge, or Subordinate Judge with the jurisdiction 
of a Judge of a Court of Small Causes for the trial of suits 
cognizable by such Courts up to the amount of five hundred 
rupees, and any Munsif with similar jurisdiction up to the 
amount of two hundred and fifty rupees , 6 and may, whenever 
he thinl™ fit, withdraw such jurisdiction from the Judge or 
Munsif so invested . 7 

1 Act VTTT of 1879, s. 19. amended by Act IV of 1914, Soh., 

* Act yTTT 0 f 1879, s. 20. Part I. This section does not apply 

* Act. V of 1908, post, pp. 820, 321. to Honorary Munsifs and Benobes : 

* *-* Aot XIV of 1891, s. 11 (8). see United Provinces Honorary Mun- 

* Aot IV of 1914, Soh., Part I. sifs Aot; 1896 (U. P. Act H of 1896), 

* U. P. Act II of 1912, s. 2. s. 13, ante, p. 185. 

T Act XIII of 1879, s. 24, as 

X. O.J.I. 
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Jnri«diction For the purposes of the Indian Divorce Act, 1 the District 
under Divorce j U( jg fi 2 throughout the said territories to which this 

Act applies, be deemed to be the Commissioner of the Division. 3 

There is no appeal to the Allahabad High Court from a decree for 
dissolution of marriage made by a District Court in Oudh. 4 
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The Local Government may fix and vary the local limits 
of the jurisdiction of any Civil Court or person invested with 
the powers of a Civil Court under the Oudh Civil Courts Act, 
1879.® 

Every enactment for the time being applicable to the Judicial Com- 
missioner applies to an Additional Judicial Commissioner.” 

The Judicial Commissioner may, with the previous sanction 
of the Governor-General in Council, be suspended or removed 
by the Local Government. 7 

Any District Judge, Additional Judge,- Subordinate Judge, 
or Munsif may be suspended or removed by the Local Govern- 
ment. 8 

The Judicial Commissioner may, whenever he sees urgent 
necessity for so doing, suspend any Subordinate Judge or 
Munsif under his control. 

Whenever the Judicial Commissioner exercises this power, 
he shall forthwith report to the Local Government the circum- 
stances of the suspension, and the Local Government shall 
make such order thereon as it thinks fit. 9 

Any District Judge may, whenever he sees urgent necessity 
for so doing, suspend any Munsif under his control. 

Whenever the District Judge suspends any such Munsif, 
he shall forthwith send to the Local Government, through the 
Judicial Commissioner, a full report of the case, with the 
evidence (if any) ; and the Local Government shall make such 
order thereon as it thinks fit. 10 

As to the laws in. force in Oudh, see the Oudh Laws Act, 
1876, 11 and the Acts amending it. 

As to Village Courts, see ante, pp. 186, 187. 


* IX of 1869. 

* Act XX of 1890, s. 42. 

* Aot XIU of 1879, a. 26. 

4 Percy v. Percy (1896), 18 All., 
875, overruling Morgan v. Morgan 
(1882), 4 All., 806. 

* Act XIII of 1879, s. 16. 


4 Act XIV of 1891, s. 6, as amended 
by Act XVI of 1897, s. 4. 

7 Act XHI of 1879, 8. 28. 

8 Ibid. b. 29. 

• Ibid. b. 30. 

10 Ibid. s. 81. 

11 Act XVni of 1876. 



CHAPTER XXII. 

Punjab. 

The constitution and jurisdiction of the Subordinate Civil 
Courts in the Punjab are to be found in the Punjab Courts Act, 

1918, 1 as amended by the Punjab Courts Amendment Act., 

1919 2 and 1922, 3 and supplemented by the Punjab Courts 
(Supplementing) Act, 1919. 4 

The Act extends to the Punjab, and as so amended is as Extent of Act. 
follows : 

“Section 18. 5 Besides the High Court 6 the Courts of Claeses of 
Small Causes established under the Provincial Small Causes CourtH * 
Courts Act, 1887, and the Courts established under any other 
enactment for the time being in force, there shall be the 
following classes of Civil Courts, namely : — 

(1) the Court of the District Judge ; 

(2) the Court of the Additional Judge ; and 

(8) the Court of the Subordinate Judge. 

“ Section 19. — (1) For the purposes of this Part the Local Civil districts. 
Government shall divide the territories under its administra- 
tion into civil districts. 

“ (2) The Local Government may alter the limits or the 
number of these districts. 

“ Section 20. The Local Government shall appoint as District 
many persons as it thinks necessary to be District Judges, and Judge9, 
shall post one such person to each district as District Judge of 
that district : 

“ Provided that the same person may, if the Local Govern- 
ment thinks fit, be appointed to be District Judge of two or 
more districts. 


1 Punj. Act VI of 1918. 
* Punj. Act IV of 1919. 
■ Punj. Act IX of 1922. 
« Act IX of 1919. 


5 As amended by Punj. Act IX of 
1922, s. 3. 

• Punj. Act JV of 1919, s. 2 (2). 
Ante, chap. vi. 
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Subordinate 

JudgeB. 


judges' 11 ** "Section 21.— (1) When the business pending before any 
District Judge requires the aid of an Additional Judge or 
Judges for its speedy disposal, the Local Government may 
appoint such Additional Judges as may be necessary. 

"(2) An Additional Judge so appointed shall discharge 
any of the functions of a District Judge which the District 
Judge may assign to him, and in the discharge of thoBe 
functions he shall exercise the same powers as the District 
Judge. 1 

“ Section 22. 2 — (1) The Local Government may, after con- 
sultation with the High Court, fix the number of Subordinate 
Judges to be appointed, and when there iB a vacancy in that 
number may, subject to the rules, if any, made under sub- 
section (2), appoint such person as is nominated by the High 
Court to the said vacancy. 

“ (2) The Local Government may, after consultation with 
the High Court, make rules as to the qualifications of persons 
to be appointed Subordinate Judges.” 

"Section 24. The Court of the District Judge shall be 
cm? Swutof leaned to be the District Court or principal Civil Court of 
original jurisdiction in the district. 

“ Section 25. Except as otherwise provided by any enact- 
D?strictJndge men * * or the * ime being in force, the Court of the District 
in suits. Judge shall have jurisdiction in original civil suits without 
limit as regards the value. 

Pecuniary “ Section 26. 3 The jurisdiction to be exercised in origi- 
d!ction°o^ uris ' ewil SU1 * S as re g ar ds the value by any person appointed 
Subordinate to be a Subordinate Judge shall be determined by the High 
Court either by including him in a class or otherwise as it 
thinks fit. 


District Court 


original 

jurisdiction, 


Local limit, of “ Section 27. 4 — (1) The local limits of the jurisdiction of a 
jurisdiction. Subordinate Judge shall be such as the High Court may 
define.. 

“ (2) When the High Court posts a Subordinate Judge 
to a district, the local limits of the district shall, in the 
absence of any direction to the contrary, be deemed to be the 
local limits of his jurisdiction. 


1 Of. Behari Lai v. Eundan Lai 1922, s. i. 

(1923), P. 0., 28/7/22. » Ibid. s. 6. 

* As amended by Punj. Act IX of 4 Ibid. e. 7. 
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“ Section 28. 1 — (1) The Local Government may, alter con- SpooM Jjrfgw 
saltation with the High Court, appoint any person to be an 
Honorary Subordinate Judge, and the High Court may confer 
: on such Judge all or any of the powers conferable under this 
Act on a Subordinate Judge with respect to particular classes 
of Baits, or with respect to suits generally in any local area. 

“ (2) The Local Government may direct any uneven 
number of persons invested with powers of the same descrip- 
tion and exercisable within the same local area under this 
section to sit together as a bench; and those powers shall, 
while the direction remains in force, be exercised by the bench 
so constituted, and not otherwise. 

“(8) The decision of the majority of the members of a 
bench constituted under this section shall be deemed to be the 
decision of the bench. 

“ (4) “ Persons on whom powers are conferred under this 
section and the benches constituted under this section Bhall be 
deemed, for the purposes of this Part, to be Subordinate 
Judges. 

"Section 29. 2 The High Court may, by notification in Power to 
the official Gazette, confer, within such local limits as it Judg? 
thinks fit, upon any Subordinate Judge the jurisdiction of a "a^Court 
Judge of a Court of Small Causes under the Provincial Small jurisdiction. 
Cause Courts Act, 1887, 3 for the trial of suits cognizable by 
such Courts up to such value not exceeding five hundred 
rupees as it thinks fit, and may withdraw any jurisdiction so 
conferred. 

“Section 80. — (1) The High Court may by general or 
special order authorise any Subordinate Judge to take cogni- judge of 
zance of, or any District Judge to transfer to a Subordinate {jlutrietConrt 
Judge under his control, any of the proceedings next herein- l °^ 6 | 1 ^.° ul| 
after mentioned or any class of those proceedings specified in p 
such order. 

“ (2) The proceedings referred to in sub-section (1) are the 
following, namely : — 

(a) Proceedings under the Indian Succession Act, 1865, 4 
and the Probate and Administration Act, 1881,® 
which cannot be disposed of by a District Delegate. 


1 As amended by Ponj. Act IX ol * Act IX o! 1367. 

1922, s. 8. * Act X of 1865. 

* Ibid. 8. 9. * Aot V ol 1881. 
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(b) Proceedings under the Guardians and Wards Act, 
1890. 1 

“(3) The District Judge may withdraw any such proceed- 
ings taken cognizance of by or transferred to a Subordinate 
Judge, and may either himself dispose of them or transfer 
them to a Court under his control competent to dispose of 
them. 

“ (4) Proceedings taken cognizance of by or transferred to 
a Subordinate Judge as the case may be under this section 
shall be disposed of by him subject to the rules applicable to 
like proceedings when disposed of by the District Judge. 
o£Court. Slttms “ Section SI. 2 — (1) The High Court may fix the place 
or places at which any Court under this Part is to be held. 

u (2) The place or places so fixed may be beyond the local 
limits of the jurisdiction of the Court. 

“(8) Except as may be otherwise provided by any order 
under this section, a Court under this part may be held at any 
place within the local limits of its jurisdiction. 

andremovai “ ® ec ^ on ®2. 3 — (1) Any District Judge may be suspended 
or removed from office by the Local Government. 

“(2) Any Subordinate Judge may be suspended from 
office by the High Court subject to the confirmation of the 
Local Government, and removed from office by the Local 
Government on the report of the High Court. 

Courts 1 ° f " ® ec ^ on ®®* Subject to the general superintendence and 

Power to control of the High Court, the District Judge shall have 

buSss? control over all the Civil Courts under this Part within the 

local limits of his jurisdiction. 

“ Section 84. Notwithstanding anything contained in the 
Code of Civil Procedure, every District Judge may by written 
order direct that any civil business cognizable by his Court 
and the Courts under his control shall be distributed among 
such Courts in such manner as he thinks fit : 

“ Provided that no direction issued under this section shall 
empower any Court to exercise any powers or deal with any 
business beyond the limits of its jurisdiction.” 

^Dwtrict “Section 37. 4 A District Court may, with the previous 
judge's powers, sanction of the High Court, delegate to any Subordinate 

1 Act VIII of 1890. 

* As Amended by Punj. Act IX of 

1922,8.10. 


* Ibid. s. 11. 
4 Ibid . s. 13. 
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Judge in the district the power conferred on a District 
Court by sections S3, 84 and 35 of this Fart and section 24 of 
the Code of Civil Procedure, 1 to be exercised by the Subordi- 
nate Judge in any specified portion of the districts, subject to 
the control of the District Court. 

“Section 38. — (1) Save as otherwise provided by any Ajip^u from 
enactment for the time being in force, an appeal from a Additional 8 
decree or order of a District Judge or Additional Judge exer- Judge1, 
cising original jurisdiction shall lie to the High Court. 

“(2) An appeal shall not lie to the High Court from a 
decree or order of an Additional Judge in any case in which, 
if the decree or order had been made by the District Judge, 
an appeal would not lie to that Court. 


“Section 89. 2 —(l) Save as aforesaid, an appeal from p 
decree or order of a Subordinate Judge shall lie — 

(a) to the District Judge where the value of the original 


Appeals from 

{Subordinate 

Judges. 


suit in which the decree or order was made did not 


exceed five thousand rupees ; and 

(6) to the High Court in any other case. 

“ (2) Where the function of receiving any appeals which 
lie to the District Judge under sub-section (1) has been assigned 
to an Additional Judge, the appeals may be preferred to the 
Additional Judge. 

“(3) The High Court may by notification direct that 
appeals lying to the District Court from all or any of the 
decrees or orders passed in an original suit by any Subordinate 
Judge shall be preferred to such other Subordinate Judge as 
may be mentioned in the notification, and the appeals shall 
thereupon be preferred accordingly, and the Court of such 
other Subordinate Judge shall be deemed to be a District 
Court for the purposes of all appeals so preferred. 

“Section 40. 3 — (1) A District Judge may transfer any Power to 
appeals pending before him from the decrees or orders of 
Subordinate Judges to any other Subordinate Judge under 
his administrative control competent to dispose of them. 

“(2) The District Judge may withdraw any appeal so 
transferred, and either hear and dispose of it himself or 
transfer it to a Court under his administrative control com- 
petent to dispose of it. 


1922, s. 15. 

* Ibid. 8. 16. 


1 Act V ol 1908. 

a As amended by Punj. Act IX of 
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“(8) Appeals transferred under this section shall be dis- 
posed of subject to the rules applicable to like appeals when 
disposed of by the District Judge. 

“ (4) The powers conferred by this section shall be exer- 
cised subject to such general or special orders as may from 
time to time be issued in this behalf by the High Court. 

Second appeal. “ Section 41. — (1) An appeal shall lie to the High Court 
from every decree passed in appeal by any Court subordi- 
nate to the High Court on any of the following grounds, 
namely, — 

(a) the decision being contrary to law or to some custom 
or usage having the force of law ; 

(£) the decision having failed to determine some material 
issue of law or custom or usage having the force of 
law; 

(c) a substantial error or defect in the procedure provided 
by the Code of Civil Procedure, 1908, or by any 
other law for the time being in force which may 
possibly have produced error or defect in the deci- 
sion of the case upon the merits. 

“ (2) An appeal may lie under this section from an appel- 
late decree passed ex parte. 

“ (8) Notwithstanding anything in sub-section (1) of this 
section, no appeal shall lie to the High Court from a decree 
passed in appeal by any Court subordinate to the High Court 
regarding the validity or the existence of any custom or usage 
unless the Judge of the Lower Appellate Court has certified 
that the custom or usage is of sufficient importance, and that 
the evidence regarding it is so conflicting or uncertain that 
there is such substantial doubt regarding its validity or exist- 
ence as to justify such appeal : 1 

onnooUiei 6 * 1 “ Section 42. — (1) No second appeal shall lie except on the 
ground. grounds mentioned in section 41. 

Tforoeond “ (2) No second appeal shall lie in any suit of the nature 
certain suita. cognizable by Courts of Small Causes when the amount or 
value of the subject-matter of the original suit does not exceed 
five hundred rupees.” 

Be7i ® lon * “ Section 44. The High Court may call for the record of 
any case which has been decided by any Court subordinate to 
it and in which no appeal lies thereto, and if such subordinate 
Court appears— 

1 Ram Rahhi v. Mela Ram (1921), 2 Lahore, 167. 
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(a) to have exercised a jurisdiction not vested in it by law ; 

or 

(b) to have failed to exercise a jurisdiction so vested ; or 

(c) to have acted in the exercise of its jurisdiction illegally 

or with material irregularity ; 

the High Court may make such order in the case as it thinks 
fit. 1 


“ Section 45. 2 Except as otherwise provided by this Part, Mod. of 
any powers that may be conferred by the High Court on any 
person under this Part may be conferred on such person P 0 "®”* 
either by name or by virtue of office. 

“ Section 46. 3 4 * Whenever any person holding an office in 
the service of Government who has been invested with any 
powers under this Part throughout any local area is trans- 
ferred or posted at any subsequent time to an equal or higher 
office of the same nature within a like local area he shall, 
unless the High Court otherwise directs or has otherwise 
directed, exercise the same powers in the local area to which 
he is so transferred or posted.” 


As to the law in force in the Punjab, see Punjab Laws Acts IV of 
1872, « XV of 1875, and XXIV of 1881, and Punjab Acts VII of 1895, and 
and I of 1910. 


By section 76 of the Punjab District Rates Act, 1888,® 
suits for the recovery from co*sharers, tenants, or others of 
any sum on account of any rate or tax imposed under that 
Act, and suits on account of illegal exaction of any such rate 
or tax, or for settlement of accounts connected therewith shall, 
unless the Local Government otherwise directs, be cognizable 
by the Courts which for the time being have cognizance of 
suits for rent due on land. 


Village Panchayats. 

The Village Panchayat Act, 1922,® provides for Panchayats 7 
in the Punjab. 

Its provisions with regard to constitution, establishment, 


1 Cf. post, pp. 354, 855. 

* As amended by Punj. Act IX of 
1922, b. 16. 

* Ibid, s. 17. 

4 8s. 23-82, dealing with Insolvency, 

were repealed by Act III of 1907, 


8. 54, Sob. 

* Act XX of 1888. 

4 Punj. Act III of 1922. 

7 Lit. a court of arbitration con- 
sisting of five or more members. 
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meetings, and jurisdiction are smilar to those to be found in 
the United Provinces Village Panchayat Act, 1920. 1 

As to amendments to this Act, see Punjab Village Panchayat 
Act (Amendment) Act, 1922. 2 

Delhi. 

By a proclamation dated September 17th, 1912, the new 
Province of Delhi was created, and provision was made for its 
administration by a Chief Commissioner ; and by a proclama- 
tion dated February 22nd, 1915, further territory was added 
to such new Province. 

See Delhi Daws Acts, 1912, 3 and 1915.* 

1 Ante, pp. 186, 138. * Act VII of 1915, as amended by 

* Punj. Act X of 1922. Act XVIII of 1919. 

* Act Xm of 1912. 



CHAPTER XXIII. 
Sindh. 


The High Court of Bombay has no jurisdiction oyer the Bar of jurio- 
Province of Sindh . 1 * C“ y °High 

CViK't. 

This does not affect the Administrator-General's Act (III of 1918V J 
or invalidate grants of Probate or Letters of Administration made by 
such High Court. 3 


The Civil Courts of the Province of Sindh are constituted 
by Bombay Act XH of 1866, as amended by Bombay Acts I of 
1906, 1 of 1910, and II of 1916. 

The Court of the Judicial Commissioner is the highest Coart of 
Court of appeal in civil matters in the Province and is the cSmmiwioner. 
District Court of Karachi. It consists of three or more 
Judges , 4 * one of whom is the Judicial Commissioner, and the 
others Additional Judicial Commissioners. One of the Addi- 
tional Judicial Commissioners must be a barrister of not less 
than five years’ standing . 6 

The Judicial Commissioner aqd Additional Judicial Com- Apnointmont 
missioners are appointed by the Local Government, by whom “ rem0Tal * 
alone they are liable to be suspended or removed. Within 
the district of Karachi each of them exercises all the jurisdic- 
tion and has all the powers of a Judge of a District Court . 6 

There is in each district a District Court, presided over District Courts, 
(save as provided ) 7 by a Judge appointed by the Local 
Government 8 by which only he is liable to be suspended or 
removed.® 

The District Court is, within the meaning of the Code JnrUdiction of 

Diitrict Court. 

1 Aot V of 1872, s. 1. Bom. Act 1 of 190G, s. 2. 

* Ibid. B. 2, added by Act XX of S. U of Bom. Act I of 1866; 

1872, b. 1, added by Bom. Act 1 of 1906, (. 2. 

* Ibid. a. 8, added by Act XX of Bom. Aot I of 1906, b. 8. 

1872, b. 1. Bom. Act I of 1910, Scb. I (29). 

« Act XXXVIII of 1920, Sch. I. Bom. Aot XIT of 1866, a. 2. 
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Subordinate 
Civil Courts. 


Jurisdiction of 
Subordinate 
Civil Court.* 


Appeals. 


of Civil Procedure , 1 the principal Court of original jurisdiction 

in the district . 2 . 

The District Court of Karachi is a Colonial Court of 

Admiralty . 3 

There are in each district as many Subordinate Civil 
Courts as the Local Government , 4 acting under the general 
control of the Government of India 6 from time to time 
directs. Every such Court is a subordinate Court of original 
civil jurisdiction within such limits as the Commissioner in 
Sindh, with the sanction of the Local Government, may from 
time to time determine, and is presided over by a Judge 
appointed by the Commissioner in Sindh . 6 

The jurisdiction of every such subordinate Court extends to 
all suits and proceedings of a civil nature wherein the value or 
subject-matter of the claim does not exceed five thousand 

rupees . 7 . . 

A regular appeal 8 lies from the decisions of a District 

Judge in the exercise of his original civil jurisdiction to the 
Court of the Judicial Commissioner,® whenever such appeal 
is allowable under the Code of Civil Procedure 16 or under any 
other law for the time being in force in Smdh . 11 

A regular appeal 8 lies from the decision of a Judge ot 
a subordinate Court to the District Court of the district 
within which such subordinate Court is situated, wherever 
such appeal is allowable under the Code of Civil Procedure, 
or under any other law for the time being in force in Smdh. 
Suspension and The Commissioner in Sindh may suspend or remove from 

jbtorfSubor. office for misbehavour or neglect of duty any Judge of a sub- 
— ‘ ordinate Court. The Judicial Commissioner may suspend 
such Judge from office pending an inquiry into such conduct. 

Any District Judge may, wherever he sees urgent necessity 
for so doing, suspend from office any Subordinate Judge 
under his control. But when he does so he must immediately 
report the case to the Court of the Judicial Commissioner. 

As to the power of the Judicial Commissioner to make rules.seC 
section 9a, added to Bombay Act XII of 1866 by Bombay Act I of 1906, 
Beotion 0. * 


dinate Court. 


Rule*. 


i Act V of 1908, s. 2 (4). 

■ Bom. Act XII of 1866, s. 8. 

» Aot XVI of 1891, s. 2. ' 

^ Born. Amt X ot 1206, b« 9. 

* See Bom. Act I ot 1910, Boh. X. 

• Bom. Aot XU ot 1866, s. 4. 

f Ibid* 8. 6. V 


8 / ,0, on the law or facts or both. 

• Bom. Aot I of 1906, s. 9. 

10 Act V of 1908, post, pp. 884, 336. 

11 Bom. Aot XXL otl866, a. 6. 

io Act V. ot 1908, post, pp. 984,895. 
w Bom. Aot XU oi 1866, B. 8. 
it Bom. Aot I of 1906, a. 6. 
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, ' Section 98 of the Code of Civil Procedure 1 does not apply Difference of 
to the Court of the Judicial Commissioner. In that Court optwon ' 
where any appeal is heard by a bench of two or more Judges 
the appeal shall be decided in accordance with the opinion of 
such Judges or of the majority (if any) of such Judges. 

Where there is no such majority which concurs in a judg- 
ment varying or reversing the decree appealed against, such 
decree shall be affirmed : 

Provided that, where the Bench hearing the appeal is 
composed of two Judges and the Judges composing the Bench 
differ in opinion as to the decision, then the appeal may, in 
the discretion of the Judicial Commissioner, be either referred 
to a third Judge or reheard by a Bench of at least three 
Judges. Where the appeal is so referred or reheard, it Bhall 
be decided according to the opinion of the majority, if any, of 
the Judges who have heard it, or where there is no such 
majority which concurs in a judgment varying or reversing 
the decree appealed against, such decree shall be affirmed. 2 

A Judge of the Court of the Judicial Commissioner when When Judge 
sitting in a Bench of three or more Judges can try any appeal S^Shiecwn 
against a judgment decree or order passed by himself . . . i“ d e®w»t. 
in a civil . . . matter, and can adjudicate upon any proceed- 
ing connected with, or arising out of, such judgment decree 
or order. 3 

As to the power of the Judicial Commissioner to appoint, dismiss, Appointment 
and suspend officials of the Court, see Bombay Act I of 1906, s. 7. 4 °* ofBcer8 - 

The Court of the ■ Judicial Commissioner has general Crofaroi^ , 
control over all Courts which are subject to its appellate Courts. 
jurisdiction. 8 

The Court of the Judicial Commissioner may, with the Control by 
sanction of the Local Government, make rules for the due ** c udge ‘ 
exercise by the District Judges of the general control vested in 
them over all Civil Courts within their 'respective districts, and 
for the visitation and inspection of such Courts by the District 
Judges or their assistants. 6 

Sindh is a Scheduled District. 7 haw 

administered. 

1 Act V of 1908, post, p. 342. 1866 by Bom. Act I of 1906, s. 8. 

* S. 9b, added to Bom. Act XD of ' S. 9 a, added by Bom. Act I of 

1866 by Bom. Act I of 1906, s. 6. 1906, s. 6. 

* Ibid- 7 Acts XIV of 1874, s. 1, Seh. I, 

4 Act I (Bo. C.) of 1906, s. 7. Pt. II, and XV of 1874, s. 2, Sch. VI, 

* S. 16 a, added to Bom. Act XII of Pt. IL 
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Thar and 
Parkar. 


Delegation of 
officers. 


Mamlatdars’ 

Courts. 


By section 12 of Bombay Act XU of 1866 nothing in that 
Act applies to that portion of the Province of Sindh which was 
then in charge of the Political Superintendent of Thar and 
Parkar. By section 21 of Bombay Act I of 1906 the Local 
Government may alter or rescind any of the then existing 
roles for the administration of justice in that part of the 
Province, or extend all or any of the provisions of the Act to 
the whole or to any part of such part of the Province. 

As to the power of the Governor of Bombay in Council to delegate 
his powers as the Local Government of the Province of Sindh to the 
Commissioner in Sindh, see Act V of 1868. 

The Court of the Judicial Commissioner of Sindh may 
exercise over Mamlatdars* Courts in the Province of Sindh 
the powers exercised by the High Court of Bombay 1 over 
Mamlatdars* Courts in other parts of the Bombay Presidency. 2 

i Ante , p. 156. ante , pp. 154-157. 

8 Bom. Act II of 1906, s. 24. See 



CHAPTER XXIV. 

Small Cause Courts in Presidency Towns. 

The Presidency Small Cause Courts Act, 1882, 1 as amended, 
contains the following provisions : — 

“ Section 5. There shall be in each of the towns of 

Calcutta, Madras, and Bombay, a Court, to be called the Court established, 
of Small Causes of Calcutta, Madras, or Bombay, as the case 
may be. 

“ Section 6. 2 The Small Cause Court shall be deemed to c<wuito b>^ 
be a Court subject to the superintendence of the High Court unperintend- 
of Judicature at Fort William, Madras, or Bombay, as the Higucourtf 
case may be, within the meaning of the Letters-Patent, 
respectively dated the 28th day of December, 1865, for such 
High Courts, 3 and within the meaning of the Code of Civil 
Procedure, and to be a Court subordinate to the High Court 
within the meaning of section 6 of the Legal Practitioners 
Act, 1879, 4 and the High Court shall have in respect of the 
Small Cause Court the same powers as it has under 5, 6 
George V. c. 61, s. 107 , 6 in respect of Courts subject to its 
appellate jurisdiction.” 

As to the revision of Small Cause Court decrees by the High Court, 
see post, pp. 263, 264. 

“ Section 7. 6 The Local Government may, from time to Appd ntme nt, ^ 
time, by notification in the official Gazette, appoint a person “ 

to be Chief Judge, and so many other persons as it thinks fit Jud6e8, 
to be Judges of the Small Cause Court : 

“ Provided that — 

(1) No person shall be appointed to be Chief Judge of a 
Small Cause Court unless he is — 

» Act XV of 1882. * Ante, p. 27. 

* As amended by Aot I of 1895,8.2. * As amended by Aots XXIII of 

* Ante, chap. Ui. 1917, s. 2, and XXXVIII of 1920, 

4 Act XVm. of 1879. Soh. I. 

266 
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(a) an Advocate of a High Court of Judicature 
' established under the Indian High Court Act, 1861, 1 

or the Government of India Act, 1915, 2 or 

(i) a vakil or attorney of one of the said High 
Courts. 

(2) No person shall be appointed to be a Judge of a Small 
Cause Court unless he is— 

(a) an advocate, vakil, or attorney of one of the 
said High Courts, or 

(b) a Judge of a Court of Civil Judicature of not 
less than 5 years’ standing ; and 

(8) of the persons so appointed to be Judges, including 
the Chief Judge, not less than one-third shall be 
advocates of one of the said High Courts. 

“ The Local Government may, by a like notification, sus- 
pend and remove any Judge so appointed. 

Bank and “Section 8. The Chief Judge shall be the first of the 

jwodeneeof j U( jg es jjj ran fc an d precedence. 

“ The other Judges shall have rank and precedence as the 
Local Government may, from time to time, direct. 

Performance <rf “Section 8a. 3 — (1) During any absence of the Chief Judge 

absent Judge, o r any Judge of the Court, or during the period for which any 
Judge is acting as Chief Judge, the Local Government may 
appoint any person, having the qualifications required by 
section 7, to act as Chief Judge or Judge of the said Court, as 
the case may be. 

“(2) Every person! so appointed shall be authorised to 
perform the duties of the Chief Judge or a Judge of the said 
Court until the return of the absent Chief Judge or Judge or 
of the Judge acting aB Chief Judge, or until the Local Govern- 
ment see eause to cancel the appointment of such acting Chief 
Judge or Judge, as the case may be. 

Bagiitmr. “Section 9. — (1) The High Court may by rule (aa)* 
empower the [Registrar to hear and dispose of undefended 
suits and interlocutory applications or matters ; and (b) cancel 
or vary any such rule or rules. 

“ The High Court may by rules provide for the exercise 
' by one or more of the Judges of the Small Cause Court of any 

1 34, 26 Viot. o. 104. ■ * Act in of 1899, b. 8. 

• 6, 6G«o. V.0.61. - * Ibid, e. 4. 
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powers conferred on the Small Cause Court by this Act or 
any other enactment for the time being in force. 1 

“ Section 10. Subject to such rules, the Chief Judge may, ChiefJodmto 
from time to time, make such arrangements as he thinks fit n^of^nA* 
for the distribution of the business of the Court among the 
various Judges thereof. 

“ Section 11. Save as hereinafter otherwise provided, Procedtuvin 
when two or more of the Judges sitting together differ on any enc« of opinion, 
question, the opinion of the majority shall prevail; and, if 
the Court is equally divided, the Chief Judge, if he is one of 
the Judges so differing, or, in his absence, the Judge first in 
rank and precedence of the Judges so differing, shall have the 
casting voice.” 2 

“ Section 18. The Local Government may, from time io Appointment 

time, appoint an officer to be called the Registrar of the Court, and m ini«Jri.i 

and to be the chief ministerial officer of the Court.” 3 offloe™. 

« 

As to the appointment of a Deputy Registrar and of other ministerial 
officers, and the removal of the Registrar and other ministerial officers, 
see Act XV of 1882, s. 18, as amended by Act III of 1899, s. 5. 

“ Section 14. The Local Government may invest the Registrar may 

* jjg invested 

Registrar with the powers of a Judge under the Act for the with power* of 
trial of suits in which the amount or value of the subject- gJhfnot'e*- 
matter does not exceed twenty rupees. And, subject to the tW6nty 
orders of the Chief Judge, any Judge of the Small Cause 
Court may, whenever he thinkB fit, transfer from his own file 
to the file of the Registrar any suit which the latter is com- 
petent to try, 4 * or an application for the recovery of possession 
of immovable property.” 6 

“ Section 16. All questions, other than questions relating to pro- Lj-w 
cedure or practice, which arise in suits or other proceedings in the Small lwlmlml, re 
Cause Court Bhall be dealt with and determined according to the law for 
the time being administered by the High Court in the exercise of its 
ordinary original jurisdiction.” 0 

“ Section 17- The local limits of the jurisdiction of each Ucai Umit^of 
of the Small Cause Courts shall be the local limits for the SSIt. * ° 
time being of the ordinary original civil jurisdiction of the 
High Court. 7 

1 Act I of 1895, s. 5. of 1899. 

* As to a difference of opinion on a 4 Of. ante , p. 67- 

question of law, see s. 69, post, pp. 266, 6 Act I of 1895, s. 6. 

267. • See ante, pp. 22, 59, 60. 

9 As amended by s. 5 of Act HI 7 See ante, pp. 87, 88. 

T. C.J.I. 


17 
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Snito^mwhidi « Section 18. Subject to the exceptions in section 19 } the 
jurisdiction. Small Cause Court shall have jurisdiction to try all suitij of a 
civil nature— / 

“ When the amount or value of the subject-matter do es not 
exceed two thousand rupees ; and 

(a) the cause of action 8 has arisen, either wholly or in? part, 

within the local limits of the jurisdiction of the 'Small 
Cause Court, and the leave of the Court 3 hi^s, for 
reasons to be reoorded by it in writing, beer, given 
before the institution of the suit ; or ) 

( b ) all the defendants at the time of the institution , of the 

suit, actually and voluntarily reside, 4 or caiij-ry on 
business, 6 or personally work for gain, 6 withiru B uch 
local limits ; or . | 

(c) any of the defendants, at the time of the institutrlpn of 

the suit actually and voluntarily resides, or carries 
on business, or personally works for gain, within 
such local limits, and either the leave of the Clourt 
has been given before the institution of the suit, ^ or 
the defendants who do not reside, or carry on bu gi- 
ness, or personally work for gain, as aforesaid d, 
acquiesce in such institution : 

“Provided 7 that where the cause of action has arisei 
wholly within the local limits aforesaid, and the Court refuset 
to give leave for the institution of the suit, it shall record in 
writing its reasons for such refusal.” 

A Judge in granting or refusing leave must exercise his discretion. 8 1 

As to the grant of leave, of. write, p. 47. 

A foreigner carrying on business in a Presidency Town can be sued 
in the Small Cause Court. 0 

Set-off. “ Explanation I . — When in any suit the sum claimed is, 

by a set-off admitted by both parties, 10 reduced to a balance 

1 Post, pp. 259, 260. 4 Cf. ante, pp. 45, 46. 

* As to what is a " cause of aotion,” 4 Cf. ante, p. 46. 

see ante, pp. 44, 45. As to splitting * Cf. ante, pp. 89, 46. 

onuses of notion and as to relinquish- 7 Added by Aot I of 1895, s. 7. 

xnent of portion of claim, see Aot V of • Collett v. Armstrong (1887), 14 
1908, Soh. I, Ord. II, r. 2. Calc., 626. 

* A rule allowing the Registrar to * Qirdhar Damodhar v. Kassigar 

give such leave is ultra vires : Bajam Eiragar (1893), 17 Bom., 662. Of. 
Chetti v. Seshayya (1895), IS; Mad., Bambhat v. Shankar Baswant (1901), 
286. Of. LdUteshwar Singh v. Same- 25 Bom. , 528 ; 8 Bom. L. R., 82. 
sh/war Singh (1907), 84 Calc., 619 ; 11 10 See Bamdeo v, Pokhiram (1898), 

0. W. N., 649 ; ante, pp. 48, 67, 82. 21 Oalo., 419. 
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Hot exceeding two thousand rupees, the Small Cause Court 
shall have jurisdiction to try such suit/’ 

A set-off which the Court has no jurisdiction to try cannot be given 
effect to. 1 

" Explanation II . — Where a person has a permanent Residence, 
dwelling at one place- and also a lodging at another place for 
a temporary purpose only, he shall be deemed to reside at both 
places in respect of any cause of action arising at the place 
where he has such temporary lodging.” 


All suits cognizable by the Court of Small Causes at Madras whereof Madras, 
the amount or value of the subject-matter exceeds one thousand rupees 
may at the election of the plaintiff be instituted in the Madras City Civil 
Court. 3 

“Explanation III . — A Corporation or Company shall be 
deemed to carry on business at its sole or principal office in 
British India, or, in respect of any cause of action arising at 
any place where it has also a subordinate office, at such place.” 


The jurisdiction of the Small Cause Court is not affected by the 
Army Act, 1881 (44, 45 Viet. c. 58) , 3 as amended by 51 Viet. c. 4, s. 7. 4 

As to the abandonment' of a suit againBt a defendant residing out of 
the jurisdiction, see section 18 a, added by section 8 of Act I of 1895. 


“ Section 19. 
diction in — 


The Small Cause Court shall have no juris- Suita in which 

Court has no 
jurisdiction* 


(а) suits concerning the assessment or collection of the Revenue. 

revenue ; 6 

(б) suits concerning any act ordered or done by the Governor- 

Governor-General in Council or the Local Govern- 6ener * 1 ’ etc ' 
ment, or by the Governor-General or a Governor, or 
by any Member of the Council of the Governor- 
General or of the Governor of Madras, Bombay, or 
Fort William in Bengal, 6 in his official capacity, or 
by any person by order of the Governor-General in 
Council or the Local Government ; 

( c ) suits concerning any act ordered or done by any Judge Judge, etc. 
or judicial officer in the execution of his office, or by 


1 Brqjendrd Nath Das v. Budge 
Budge Jute Mill Company (1898), 20 
Oalo., 527. 

a Mad. Aot V of 1916, s. 2, ante, p. 

m. 

• WalUs v. Taylor (1886), 18 Gale., 


87. 

4 Watts v. Blackett (1890), 18 Gale., 
144 ; Wallis v, Bailey (1891), ibid. f 872. 

* Gt Narayan Krishna Laud v. 
Norman (1868), 5 Bom. H. 0. 0. 0. , 1. 
4 Act X of 1914, a. 2: 1st Sch. 
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Immovable 

property. 


Partition. 

Foreclosure or 
redemption. 

Interest in 
immovables. 

Specific 

performance, 

rescission. 

Injunction. 

Cancellation, 

rectification. 

Trusts. 

General 
average, etc. 

Collision. 


Patent, etc. 


Partnership. 


Accounts. 


Libel, etc. 


any person in pursuance of any judgment or order of 
any Court or any such Judge or judicial officer ; 

(d) Buits for the recovery of immovable property.” 

The expression "immovable property" includes land, benefits to 
arise out of land, and things attached to the earth, or permanently 
fastened to anything attached to the earth. 1 It includes standing crops, 8 
and tiled huts. 3 

“ (c) suits for the partition of immovable property ; 

(/) suits for the foreclosure or redemption of a mortgage 
of immovable property ; 

(g) suits for the determination of any other right to or 

interest in immovable property ; 

(h) suits for the specific performance or rescission of 

contracts ; 

(i) suits to obtain an injunction ; 

(./) suits for the cancellation or rectification of instruments ; 
(k) suits to enforce a trust ; 4 

(/) suits for a general average loss and suits on policies of 
insurance on sea-going vessels ; 

(m) suits for compensation in respect of collisions on the 

high seas ; 

(n) suits for compensation for the infringement of a patent, 

copyright, or trade mark ; 

(o) suits for a dissolution of partnership or for an account 

of partnership transactions ; 

(p) suits for an account of property and its due adminis- 

tration under the decree of the Court ; 6 

(q) suits for compensation for libel, slander, malicious 

prosecution, adultery, or breach of promise of 
marriage • 6 

1 General Clauses Act (X of 1897), where it is not alleged that the assets 
s. 3 (25). are sufficient or that the executor 

1 Cheda Lai v. Mulchand (1891), had admitted assets : Okhoy Coomar 
14 AH., 30 ; Madayya v. Yenhata Bonnerjce v. Koylash Chunder GJiosal 
(1887), 11 Mad., 183. (1890), 17 Calc., 387. 

* Amrita Lai Kalay v. Nibaran 6 This means a suit between the 
Chandra Nayek (1904), 31 Calc., 340, parties who contemplate contracting 
see post, p. 279. the marriage, and has no application 

4 This does not include a suit to to a suit between the intending bride- 
recover an annuity payable under a groom and the father of the intending 
will, and assented to by executors : bride : Muhammad Ashruff Hussain 
Dossibai v. Cooverbai (1908), 32 Bom., Saheb (Hakim) v. Muhammad AU 
575 ; 10 Bom. L. B., 758. Saheb (Syed) (1901), 24 Mad., 652. 

4 This includes a suit for a legacy 
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(r) suits for the restitution of conjugal rights, or for a Conjugal 

i rights, divorce* 

divorce ; 1 

(s) suits for declaratory decrees ; 8 r ^h aatory 

(f) suits for possession of an hereditary office ; Hereditary 

(it) suits against Sovereign Princes or Ruling Chiefs, or «*<>*• 

against Ambassadors or Envoys of Foreign States ; Prmce '’ et0 ‘ 
(r) suits on any judgment of a High Court ; Judgment. 

(w) suits the cognizance whereof by the Small Cause Court 
is barred by any law for the time being in force.” 


The Court has jurisdiction to determine questions of title to immov- 
able property, which arise incidentally in suits. 3 

The following suits (amongst others) lie in the Small Cause Court : 

(a) Suits for the return of property or for the payment of its value. 4 Trov jt. 

(b) Suits for damages or trespass to immovable property/* Trespass. 

(c) Suits for maintenance. 0 Maintenance. 

(d) Suits to recover property attached in execution of a decree. 7 

(e) Suits by a wife to recover costs and arrears of maintenance/ 


“ Section 20. When the parties to a suit, which, if the Court m«y by 
amount or value of the subject-matter thereof did not exceed suitTbeyond 
two thousand rupees, would be cognizable by the Small Cause 
Court, have entered into an agreement in writing that the j uri * diction - 
Small Cause Court shall have jurisdiction to try such suit, 
the Court shall have jurisdiction to try the same, although 
the amount or value of the subject-matter thereof may exceed 
two thousand rupees. 

“ Every such agreement shall be filed in the Small Cause 
Court, and, when so filed, the parties to it shall be subject to 
the jurisdiction of the Court, and shall be bound by its decision 
in such suit. 

“ Section 21. 9 All suits to which an officer of the Small Suit, by and 
Cause Court is, as such, a party, except suits in respect of ^fcourt. 0 ™**” 


» Act X of 1914, g. 2, Soh. II. 

* This does not include a suit to 
recover movable property attached; 
Rajammal v. Narayanasamy Naicker 
(1915), 39 Mad., 219. 

Rajendra Mullick v. Nanda hall 
Gupta (1904), 31 Calc., 1001 ; Amrita 
Lai Kalay v. Nibaran Chandra Nayek 
(1904), ibid., 840 ; Bapuji Baghunath 
v. Kuvarji Edulji Umrigar (1896), 15 
Bom., 400; Krishnamachariv. Kama- 
lammal (1920), 48 Mad., 903. 

4 Khursedji Rustomji Colah v. Pes- 


tonji Gowasji Bucha (1888), 12 Bom. , 
578. 

8 Peary Mohun Ghosaul v. Harrow, 
Chunder Qangooly (1885), 11 Calc., 
261. 

• Pokala v. Murugappa (1886), 10 
Mad., 114. 

7 Baghunath Hukwnd v. Sarosh 
Kama (1898), 23 Bom., 266. 

8 Erachshaw v. Dinbai (Bai.) (1920), 
45 Bom., 318 ; 22 Bom. L. R., 1293. 

8 As amended by Act I. of 1895, s. 
10 . 
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property taken in execution of its process, or the proceeds or 
value thereof, and all suits whereof the amount or value of 
the subject-matter exceeds one thousand rupees may be 
instituted in the High Court at the election of the plaintiff 
as if this Act had not been passed." 

Costs when 44 Section 22. 1 If any suit cognizable by the Small Cause Court, other 
SighfcourfcU 11 ^ utn ft su ^ w kiob section 21 applies, is instituted in the High Court, 
eases cogniz- and if in such suit the plaintiff obtains, in the case of a suit founded on 
C^se Court U contraot, a decree for any matter of an amount or value less than one 
thousand rupees, and in the case of any other suit a decree for any 
matter of an amount or value of less than three hundred rupees, no costs 
shall be allowed to the plaintiff ; 2 

and if in any such suit the plaintiff does not obtain a decree, the 
defendant shall be entitled to his costs as between attorney and client. 

The foregoing rules shall not apply to any suit in which the Judge 
who trieB the same certifies that it was one fit to be brought in the High 
Court.” 


Execution of “Section 31. 3 If the judgment-debtor under any decree 
Small Cause of the Small Cause Court has not, within the local limits of 
Courts. by 0ther it 0 jurisdiction, movable property sufficient to satisfy the 
decree, the Court may, on the application of the decree-holder, 
send the decree for execution — 

(а) in the case of execution against immovable property 

situate within such local limits— to the Madras City 
Civil Court or the High Court of Judicature at Fort 
William or Bombay, as the case may be ; 

(б) in all other cases— to any Civil Court within the local 

, limits of whose jurisdiction such judgment-debtor, or 

any movable or immovable property of such judgment- 
debtor, may be found/' 

deiegate°non- “ ® ec ^ on Any non- judicial or quasi- judicial act which 
judicial duties, the Code of Civil Procedure as applied by this Act requires to ' 
be done by a Judge, and any act which may be done by a 
Commissioner appointed to examine and adjust accounts, 4 may 
be done by the Registrar of the Small Cause Court, or by such 
other officer of that Court as that Court may, from time to 
time, appoint in this behalf." 


1 As amended by Act I of 1895, s. 

U. 

* Even where the amount claimed 
was in excess of the jurisdiction of 
the Small Cause Court: 8hridh<m v. 


Qordhcmdas (1901), 26 Bom., 286 ; 8 
Bom. L. B., 898. 

* As amended by Act VII of 1892, 

s.12. 

* Act V of 1908, $oh. I, 0. 26, r. 11. 
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f 

The Begiitrar cannot set aside an at parte deoree 1 or give leave to 
(me.* 


“ The High Court may, from time to time, by rule declare 
what shall be deemed to be non-judicial and quasi-judicial 
acts within the meaning of this section. 

“ Section 84. The suits cognizable by the Registrar under Regiatnrto 
section 14 shall be heard and determined by him in like 
manner in all respects *as a Judge of the Court might hear* Jad 8** 
and determine the same : 

“ Provided that, subject to the control of the Chief Judge, Provino. 
any Judge of the Court may, whenever he thinks fit, transfer 
to his own file any suit on the file of the Registrar. 

“ Section 35. The Registrar may receive applications for Rer:«fa»rnmy 
the execution of decrees of any value passed by the Court and with 
may commit and discharge judgment-debtora, and make any mwcn'm ^ 
order in respect thereof which a Judge of the Court might * ud «®* 
make under this Act. 

“Section 86. Every decree and order made by the Dectem and 
Registrar in any suit or proceeding shall be subject to the to be 

same provisions in regard to new trial as if made by a Judge w **** 
of the Court. judge by * 

“ Section 37. Save as otherwise provided by this Chapter General Anaiity 
or by any other enactment for the time being in force, every of decr ® e1 '- 
decree and order of a Small Cause Court shall be final and 
conclusive.” 3 


A suit cannot be brought to set aside an order made by a Small Cause 
Court in a claim to attached property. 4 

“ Section 38. Where a suit has been contested the Small 
Cause Court 0 may, on the application of either party, made 
within eight days from the date of the decree or order 8 in the 


1 Saladhar Maiti v. Choytonna 
MaiU (1908), 80 Calc., 588 ; 7 0. W. N., 
Dvt. 

* Ante, p. 258. 

* As amended by Act I of 1895, s. 
18. This shows that no appeals lie : 
Chinnasami Pillatv, Karuppa Udayan 
(1896), 21 Mad., 284. There is nothing 
to prevent an application to set aside 
a dismissal for default : Soonderlal v. 
Goorprasad (1898), 28 Bom., 414. 

4 Denonath Batabyal v. Nuffer 
Chunder Nundy (1899), 26 Calc., 778 ; 


3 C. W. N., 590, following Ismail 
Bhamji v. Mahomed Khan (1891), 18 
Calc., 296. 

4 This jurisdiction can be exercised 
by two judges; Behrom v. Ardeshvr 
(1908), 27 Bom., 563 ; 6 Bom. L. B., 
555. 

4 This does not apply to an order 
setting aside an order dismissing a 
suit for default; GTmnathambi Mu- 
daliar v. Veerabadriah Naidoo (1902), 
26 Mad., 168. 
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Kemoval of 
certain causes 
into High 
Court. 


suit (not being a decree passed in accordance with an award), 1 
order a new trial 2 * to be held, or alter, set aside or reverse, the 
decree or order, upon each terms as it thinks reasonable, and 
may, in the meantime, stay the proceedings. 8 * 

“ Explanation . — Every suit shall be deemed to be contested 
in which the decree is made otherwise than by consent of or 
in default of appearance by the defendant.” 

The powers of the Court under this section are given in the widest 
terms, and they are discretionary. They are revisional, and not appel- 
late. 4 * It has been held that the Court cannot make a decree dis- 
missing the suit, 6 but there is authority, ' which is, it is submitted, 
correct, that it can make a decree, or other order. 0 

The Court can direct a new trial on a question of fact or law, 7 but it 
should not direct a new trial when the question is one of evidence, unless 
the judgment is manifestly against the weight of the evidence. 8 

A question of jurisdiction can be raised for the first time on an 
application for a new trial. 0 

A rule requiring the deposit in Court of the amount of the decree, or 
security therefore before applying for a new trial, is ultra vires. 10 

“ Section 89. — (1) In any suit instituted in a Small Cause 
Court in which the amount or value of the subject-matter 
exceeds the sum of one thousand rupees, the defendant or any 
one of the defendants may, before the day fixed by the sum- 
mons for the appearance of the defendant, or within eight 
days after the service of the summons on him, whichever 
period shall last expire, apply ex parte on an affidavit setting 
forth the facts on which he relies for his defence to a Judge of 


1 Aot V of 1908, Soh. II, para. 16. 

* This includes a second new trial : 
Surrut Coomari Dassee v. Radha 
Mohun Roy (1895), 22 Calc., 784. Cf. 
Purson Chund Oolacha v. Kajooram 
(1878), 10 B. L. R.,355; 19W.R.0.R., 
208. 

* As to the constitution of the 
Court, hearing the application for a 
new trial, see Ramchandra Sagore- 
mull y. Anwrchand (1920), 47 Calc., 
768; 24 C. W. N., 788. 

* Bapuji v. Dastur (1906), 8 Bom. 

L. R., 678 ; see In re Shivlal Padma 
1909, 84 Bom., 316. 

6 Sassoon v. Hurry Das Bhukut 

(1896), 24 Calc., 455; 1 0. W. N., 44. 

* Behram v. ArdesUr (1908), 27 

Bom., 568 ; 5 Bom. L. R., 555 ; Sas- 

soon v. Hurry Das Bhukut (1896), 


24 Calc., 455 ; Jadumani Boistabee v. 
Ram Kumar Chakravarti (1902), 29 
Calc., 289. 

7 Srrndt v. Ram Prasad (1911), 38 
Calc., 425 ; Sonoo Narayan v. Dmkar 
(1917), 42 Bom., 80; 19 Bom. L. R., 
944. The Madras High Court has 
taken a contrary view : Sai Sikandar 
Rowther v. G house Mohidin Mara - 
kayar (1916), 40 Mad., 855. 

8 Sadasook Gambir Chund v. Kan- 
nayya (1695), 19 Mad., 96; Chmna- 
sand Pillaiv . Karuppa hdayan (1896), 
21 Mad., 284. 

• Chundee Chum Dutt v. Eduljee 
Cowasjee Bijnee (1882), 8 Calc., 678 ; 
11 C. L. R., 225. 

Madurai Pillai v. Muthu Chetty 
(1914), 88 Mad., 823. 
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the High Court for an order removing the cause into the 
High Court.” 

In Madras the High Court may remove the suit to its own file or 
transfer it to the Madras City Civil Court . 1 

“(2) * Unless the Judge is of opinion that the application 
has been made solely for the purpose of delay, the applicant 
shall be entitled to such order as of right : 

“ Provided that the removal directed by such order shall, 
unless the Judge otherwise directs, be conditional upon the 
applicant giving security, to the approval of the Judge, within 
a reasonable time to be prescribed in the order for the pay- 
ment of the amount claimed, and of the costs which may 
become payable by him to the plaintiff in respect of the said 
suit. 

“(8) H the applicant fail or neglect to complete the 
required security (if any) within the prescribed time (if any), 
the said order shall be discharged and the suit shall proceed 
in the Small Cause Court as if such order had never been 
made. 

“ (4) If the plaintiff in any case which has been removed 
under this section into the High Court has abandoued a por- 
tion of his claim in order to be able to bring the suit within 
the jurisdiction of a Small Cause Court, he shall be permitted 
to revive the portion of hiB claim so abandoned. 

“ Section 40. — (1) When a suit has been removed into the Rniei with re- 
High Court under the last foregoing section, it shall be heard 
and disposed of by such Court in the exercise of its original 
jurisdiction, and the said Court shall have all the same powers 
and jurisdiction in respect thereof as if it had been originally 
instituted in such Court. 

“ Section 41. When any person has had possession of any Summon* 
immovable property situate within the local limits of the 
Small Cause Court’s jurisdiction and of which the annual out I u*T«. with 
value at a rack-rent does not exceed two 3 thousand rupees, 
as the tenant, or by permission of another person, or of some 
person through whom such other person claims, 

“ and such tenancy or permission has determined or been 
withdrawn, 

“and such tenant or occupier or any person holding under 


> Mad. Act V of 1916, s. 3. * Aot IX of 1912, ». 2. 

* Act IV of 1906, s. 3. 
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or, by assignment from him (hereinafter called the occupant) 
refuses to deliver up such property in compliance with a 
request made to him in this behalf by such other person, 
“such other person may apply to the Small CauBe Court 
for a summons against the occupant, calling upon him to 
show cause, on a day therein appointed, why he should not 
be compelled to deliver up the property.” 

This section is concerned with the right to recover possession rather 
than with title. 

A purchaser from a mortgagee has no right of possession under this 
section. 1 

It has been held under the corresponding section of Act IX of 1860 
that a defence raising an adverse title takes away the jurisdiction of the 
Court, 1 and it is said that such a defence has a similar effect under this 
Act. 8 It is submitted that if the tenancy or possession be proved, the 
nature of the defenoe does not oust the juris diction. 4 

As to the procedure in proceedings under this provision, see sections 
42 to 48 of the Act. 

The Small Cause Court cannot review 6 or alter 6 its order under this 
section. 

Recovery of “ Section 49. Recovery of the possession of any immovable property 
possession no un( j er this chapter shall be no bar to the institution of a suit in the High 
try title. Court for trying the title thereto. 

Distress for A. Presidency Small Cause Court has power to issue and 
r * n ’ execute warrants of distress in respect of arrears of rent of 

any house or premises within the limits of its jurisdiction, 
other than rent due to Government or rent which has been 
due for more than twelve months before the application for a 
distress warrant. 7 

Trs&sgrto In the case of an application to discharge or suspend the 
warrant, or of a claim to property seized under such distress 
warrant, where the subject-matter in dispute exceeds in value 
the sum of one thousand rupees, the High Court may on the 
application of the applicant for a distress warrant, or of the 
claimant, transfer the case to itself. 8 

Reference “Section 69.— (1) If two or more Judges of the Small 

compulsory. 

1 Chdbilda8 v. Mowji Dayal (1901), 4 Of. ante , p. XI. 

26 Bom., 82; 8 Bom. L. R., 466. 6 Framroz v. Dalsukhbhai (1920), 

1 Nowla Oonty v. Bala Dhurmaji 28 Bom. L. R., 888. 

(1877), 2 Bom. 91. • Jamshedji v. Gordhandos (1920), 

1 Davidas Harjiwmdas v. Tyabally 45 Bom., 1048 ; 28 Bom. L. R., 442. 
Abdul Ally (1885), 10 Bom., 80, at 7 Act XV of 1882,chap. viii. 
p. 82. * Act XV of 1882, s. 63. 
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Cause Court sit together in any suit, 1 or in any proceeding 
for the recovery of immovable property under the Act, 2 and 
differ in their opinion as to any question of law or usage 
having the force of law, 3 or the construction of a document, 
which construction may affect the merits, 6r 

“ if in any suit or any such proceeding, in which the 
amount or value of the subject-matter exceeds five hundred 
rupees, any such question arises, upon which the Court enter- 
tains reasonable doubt, and either party so requires, * 

“The Small Cause Court shall 4 * draw up a statement of 
the facts of the case and the point on which there is a differ- 
ence of opinion or on which doubt is entertained, and refer 
such statement with its own opinion on the point for the 
opinion of the High Court. 6 

“ (2) When the Small Cause Court so refers any question 
for the opinion of the High Court, it shall either reserve 
judgment or give judgment contingent upon such opinion.” 0 

It has been held that a Full Bench of the Small Cause Court cannot 
state a case for the opinion of the High Court on an application for a 
new trial under section 88 (ante, pp. .268, 264), 7 but where a now trial is 
granted it has been held that such case must be stated where the Judges 
differ in opinion. 8 

A reference is not possible on an application for a distress warrant. 9 

A party requiring a reference should apply for it before the judgment 
is delivered. 10 

On receipt of the opinion of the High Court the Small Cause Court 
must enter up judgment in strict accordance with such opinion. 11 

As to security to be furnished on such reference, see Act XV of 1882, Security, 
s. 70. 

Unless such security is at once furnished, the party against whom If no such 

security given, 


1 Act IV of 1906, s. 4. 

* This includes an application for 
& new trial: Lodd Oovindoss Krish- 
nado88 v. Rukmani Bai (1913), 88 
Mad., 438. 

* See Tshwardas Tribhovandas v. 
Kalidas Bhaidas (1896), 20 Bom., 779 ; 
Benode Loll Roy v. River Steam Navi- 
gation Company (1897), 1 C. W. N., 
143. 

4 Rangiah Naiduv. Rungiah (1908), 

81 Mad., 490. 

• Garlvng v. Secretary of State 

(1903), 30 Calc., 458. 

• Act IV of 1906, s. 4. 


7 Oakshott v. British India Steam 
Navigation Company (1891), 15 Mad., 
179 ; Nusserwanjee v. Pursutom Doss 
(1885), 11 Calc., 298; differed from in 
Ramasamy Aiyar v. Madras Times 
(1915), 80 Mad. L. J., 207. 

8 Seshammal v. Muwusami Mudali 
(1896), 20 Mad., 358. 

• Of. Mohun Sing v. Kareem Oo- 
nissa Begum (1875), 8 Mad. H. C., 57. 

10 Bank of Bengal?. Vyabhoy Gangji 
(1891), 16 Bom., 618. 

u See Act V of 1908, O. 46, r. 3 ; 
Yule & Co . v. Mahomed JBbflsawi(1896), 
24 Calc., 129. 
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party to be such contingent judgment has been given shall be deemed to have sub- 
•ubmStted to™ judgment; 1 

judgment. Although he fails to give such security a party can apply for a new 

trial. 2 

Misconduct of As to the power of the Court to deal with the misconduct of inferior 
officers. ministerial officers, see sections 78-82. 


Certain per- “ Section 93. The Governor- General and members of his 

sons exempt 

from arrest Council, the Governors of Fort St. George and Bombay, and 

by Court. fljg members of their respective Councils, the Governor of 

Bengal, and the Chief Justices and Judges of the High Courts 
established under 24, 26 Yict. c. 104, or under 5, 6, Geo. Y. 
c. 61, shall not be liable to arrest by order of the Small Cause 
Court.” 3 


1 Act XV of 1882, s. 70 ; Jugal 2 Protap Chunder Sen v. Tunsook 

Kissore v. Sevmuk Roy (1901), 28 Doss (1896), 28 Calc., 967. 

Calc., 260. 8 Cf. ante, p. 31. 



CHAPTER XXV. 

Provincial Small Cause Courts. 

The law relating to Courts of Small Causes outside the Provincial 

^ Sniftll Qgmi 

Presidency towns of Calcutta, Madras, and Bombay and the com - Act, 
City of Rangoon is to be found in the Provincial Small Cause 1 '' • • 

Court Act, 1 which extends to the whole of British India 
except those towns 2 and the City of Rangoon. 3 

As to the places to which the general enactments do not apply, but to 
which this Act has been extended, see “ Unrepealed General Acts,” 
vol. iv. p. 12 (4th edn.). 

By section 3 that Act does not affect the jurisdiction of a 
Magistrate under any law for the time being in force with 
respect to debts or other claims of a civil nature, or of Village 
Munsifs, 4 * or Village Panchayats under the provisions of the 
Madras Code, or of Village Munsifs under the Dekkhan Agri- 
culturists’ Relief Act, 1879 ; 6 or any local law or any special 
law other than the Code of Civil Procedure. 6 

“ Section 5. 7 — (1) The Local Government may, by order Establishment 
in writing, establish a Court of Small Causes at any place Smau^uscs. 
within the territories under its administration beyond the 
local limits for the time being of the ordinary original civil 
jurisdiction of a High Court of Judicature established in a 
Presidency town. 

“ (2) The local limits of the jurisdiction of the Court of 
Small Causes shall be such as the Local Government may 
define, and the Court may be held at such place or places 
within those limits as the Local Government may appoint. 

1 Act IX of 1887. * Act XVII of 1879, ante, pp. 160, 

* Ibid. s. 1. 101. 

* Bur. Act VH of 1920, s. 2 (1). • Act V of 1908. 

* See Mirkhan v. Kadarta (1889), 7 As emended by Act IV of 1914, 

18 Mad., 140. Sch. , Pt. I. 
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Judge. “ Section 6. — (1) When a Court of Small Causes has been 

established, the Local Government shall, by order in writing, 
appoint a Judge of the Court. 

“ (2) The Judge may be the Judge of one Court of Small 
Causes or of two or more such Courts, as the Local Govern- 
ment directs.” 

Additional “Section 8. 1 — (1) The Local Government may, by order 
' in writing, appoint Additional Judges of a Court of Small 

Causes or of two or more such Courts. 

“(2) An Additional Judge shall discharge such of the 
functions of the Judge of the Court or Courts as the Judge 
may assign to him, and in the discharge of thoBe functions 
shall exercise the same powers as the Judge. 

“ (8) The Judge may withdraw from the Additional Judge 
any business pending before him. 

“(4) When the Judge is absent, the senior Additional 
Judge may discharge all or any of the functions of the Judge.” 

As to on Additional Judge ol a Cantonment Court of Small Causes, 
see post, p. 272. 

Suspension “Section 9. A Judge or Additional Judge of a Court of 
of Judges™ 1 Small Causes may be suspended or removed from office by the 
Local Government. 

Power to “ Section 10. The Local Government, after consultation 

jSigM to Sit the High Court, may, by order in writing, direct that two 

as a Bench. Judges of Courts of Small Causes, or a Judge and an Additional 
Judge of a Court of Small Causes, shall sit together for the 
trial of such class or classes of suits or applications cognizable 
by a Court of Small Causes as may be described in the 
order. 

Decision in “Section 11. — (1) If two Judges, or a Judge and an 
?tteich? d ' )r Additional Judge, sitting together under the last foregoing 
section, differ as to a question of law or usage having the force 
of law, or in construing a document the construction of which 
may affect the meritB, they shall draw up. and refer, for the 
decision of the High Court, a statement of the facts of the 
case and of the point on which they differ in opinion, and 
sections 118, 114, and Sch. I, Order XLVI, of Act V of 1908, 
shall apply to the referenca 

“(2) If they differ on any matter other than a matter 

1 As amended by Acta IV of 1914, Sch., Pi I, and XI of 1915, Boh. I. 
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specified in sab-section (1), the opinion of the Judge who is 
senior in respect of date of appointment as Judge of a Court 
of Small Causes, or, if one of them is an Additional Judge, 
then the opinion of the Judge sitting with him shall prevail. 

“ For the purposes of sub-Bection (2), a Judge permanently 
appointed shall be deemed to be senior to an officiating 
Judge. 

“ Section 12. — (1) The Local Government may appoint to Registrar, 
a Court of Small Causes an officer to be called the Registrar 
of the Court. 

“ (2) Where a Registrar is appointed, he shall be the chief 
ministerial officer of the Court. 

“(8) The Local Government may, by order in writing, 
confer upon a Registrar, within the local limits of the juris- 
diction of the Court, the jurisdiction of a Judge of a Court 
of Small Causes for the trial of suits of which the value does 
not exceed twenty rupees. 

“ (4) The Registrar shall try such Buits cognizable by him 
as the Judge may, by general or special order, direct. 

“ ( 5 ) A Registrar may be suspended or removed from office 
by the Local Government.” 

Small Cause Court powers can be given to other Courts. Small Cause 

• In Aden the Resident has Small Cause Court powers, and every Court powers. 
Assistant Resident has such powers if he has been vested with them by Aden * 
the Governor of Bombay in Council. 1 

As to the investiture of Subordinate Judges, Munsifs, and others with 
the powers of a Small Cause Court see — 

Ajmere Courts Regulation, 2 * 

Bengal, Agra and Assam Civil Courts Act,'' 

Bombay Civil Courts Act, 4 * 

British Baluchistan Civil Justice Regulation, 6 

Burma Civil Courts Act," 

Central Provinces Courts Act, 7 
Coorg Courts Regulation, 8 
Madras Civil Courts Act, 0 

North-West Frontier Province Law and Justice Regulation, 10 

1 Act II of 1864, s. 14. • * Bur. Act IX of 1922, ante, p. 173. 

» Reg. I of 1877, ss. 11, 12, ante, 7 C. P. Act I of 1917, s. 18, ante, 
pp. 100, 101. p. 191. 

1 Act XU of 1887, s. 25, ante, * Reg. I of 1901, s. 18, ante, p. 202. 
p. 114. 0 Act III of 1878, s. 28, ante, 

4 Aot XIV of 1869, s. 28, ante, p. 210. 

p. 146. 10 Rejg. VH of 1901, s. 59, ante, 

0 Reg. IX of 1896, ss. 6, 94, ante, p. 227. 

pp. 166, 169. 
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Oudh Civil Courts Act, 1 
Punjab Courts Act. 2 


Cognizance of “ Section 15. — (1) A Court of Small Causes shall not take 
S 'flJj-ii nrtB cognizance of the suits specified in the second schedule as 
Cense* suits excepted from the cognizance of a Court of Small Causes. 3 

“ (2) Subject to the exceptions specified in that schedule 
and to the provisions of any enactment for the time being in 
force, all suits of a civil nature 4 of which the value does not 
exceed five hundred rupees shall be cognizable by a Court of 
Small Causes.” 

As to Judges of Cantonment Courts of Small Causes, see Act XV of 
1910, s. 8. 

“ (8) Subject as aforesaid, the Local Government may, by 
order in writing, direct that all suits of a civil nature of which 
the value does not exceed one thousand rupees shall be 
cognizable by a Court of Small Causes mentioned in the order. 

As to a Court of Small Causes of which a cantonment Magistrate is a 
Judge, see Act XV of 1910, s. 7. 


Exclusive 
jurisdiction of 
Courts of 
Small Causes. 


“ Section 16. Save as expressly provided by this Act or 
by any other enactment for the time being in force, a suit 
cognizable by a Court of Small Causes shall not be tried by 
any other Court having jurisdiction within the local limits of 
the jurisdiction of the Court of Small Causes by which the 
suit is triable.” 


This does not prevent a suit in a Munsif’s Court, although there may 
be in another place a Small Cause Court having jurisdiction. 6 



“ Section 18. — (1) Suits cognizable by the Registrar under 
section 12, sub-sections (3) and (4), shall be tried by him, and 
decrees passed therein shall be executed by him, in like 
manner in all reBpects as the Judge might try the suits and 
execute the decrees respectively. 

“ (2) The Judge may transfer to his own file, or to that of 
the Additional Judge if any Additional Judge has been ap- 
pointed, any suit or other proceeding pending on the file of 
the Registrar. 


> Aot XIII of 1879, B. 24, ante, 
p. 241. 

* Punj. Aot VI of 1918, s. 29, ante, 
pp. 245, 246. 

* Poet, pp. 279-287. A case not 
mentioned in the schedule oan be tided 


by a Court of Small Causes: Mizaji 
Loll v. Partab Kunwar (1919), 42 
All., 169. 

* Post, pp. 294-808. 

* Batnagiri PUlai v. Vava Bam- 
thm (Sped) (1896), 19 Mad., 477. 
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“Section 19. — (1) When the Judge of a Court of Small Admiutoi^ 
Causes is absent, and an Additional Judge has not been rejection'of 
appointed or, having been appointed, is alBo absent, the 
Registrar may admit a plaint, or return or reject a plaint for 
any reason for which the Judge might return or reject it. 

“ (2) The Judge may, of his own motion or on the applica- 
tion of a party, return or reject a plaint which has been 
admitted by the Registrar, or admit a plaint which has been 
returned or rejected by him : 

“ Provided that, where a party applies for the return or 
rejection or the admission of a plaint under this sub-section, 
and his application is not made at the first sitting of the 
Judge after the day on which the Registrar admitted, or 
returned, or rejected, the plaint, the Judge shall dismiss the 
application unless the applicant satisfies him that there was 
sufficient cause for not making the application at that sitting. 

“ Section 20. — (1) If, before the date appointed for the Passing of 
hearing of a suit, the defendant or his agent duly authorised Kt^ twon 
in that behalf appears before the Registrar and admits the confe,,,on - 
plaintiff’s claim, the Registrar may, if the Judge is absent, 
and an Additional Judge has not been appointed or, having 
been appointed, is also absent, pass against the defendant, 
upon the admission, a decree which shall have the same effect 
as a decree passed by the. Judge. 

“(2) Where a decree has been passed by the Registrar 
under sub-section (1), the Judge may grant an application for 
review of judgment, and rehear the suit, on the same condi- 
tions, on the same grounds, and in the same manner as if the 
decree had been passed by himself. 

“Section 21.— (1) If the Judge is absent, and an Addi- Execution of 
tional Judge has not been appointed or, having been appointed, 
is also absent, the Registrar may, subject to any instructions 
which he may have received from the Judge, or, with respect 
to decrees or orders made by an Additional Judge, from the 
Additional Judge, make any orders in respect of applications 
for the execution of decrees and orders made by the Court of 
which he is Registrar, or sent to that Court for execution, 
which the Judge may make under this Act. 

“ (2) The Judge, in the case of any decree or order with 
respect to the execution of which the Registrar has made an 
order under sub-section (1), or the Additional Judge, in the 
case of any such decree or order which has been made by 
T. C.J.I. 18 
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himself and with respect to such proceedings have not been 
taken by the Judge under this sub-section, may of his own 
motion, or on application made by a party within fifteen days 
from the date of the order of the [Registrar or of the execution 
of any process issued in pursuance of that order, reverse or 
modify the order. 

Adjournment “ Section 22. When the Judge of a Court of Small Causes 
chieTminL is absent, and an Additional Judge has not been appointed or, 
terial officer, having been appointed, is also absent, the Registrar or other 
chief ministerial officer of the Court may exercise from time 
to time the power which the Court possesses of adjourning 
the hearing of any suit or other proceeding, and fix a day for 
the further hearing thereof. 

Return of “ Section 28.— (1) Notwithstanding anything in the fore- 

Fnvoiviilg 8111 going portion of this Act, when the right of a plaintiff and the 
guestiono of re i£ e f claimed by him in a Court of Small Causes depend upon 
the proof or disproof of a title to immovable property or other 
title which such a Court cannot fully determine, the Court 
may at any stage of the proceedings return the plaint to be 
presented to a Court having jurisdiction to determine the 
title.” 1 

On the plaint being returned and presented to a Court having 
jurisdiction that Court is bound to receive the plaint and try the case, 2 
as it was framed. 3 

The return of the plaint under this section does not prevent the suit 
being of a nature cognizable by a Small Cause Court. 4 * 

Appeal from An appeal lies to the District Court from an order impos- 
fine, etc. i n g a g ne or directing the arreBt or detention in the civil 
prison of any person except where such arrest or detention is 
in execution of a decree, 6 and from an order giving com- 

1 See posf, p. 280. This is a matter Nitya Bari Das Bavragi (1895), 28 
of discretion : Oanga Prasad v. Nan- Oalc., 425 ; Ghander Bodm Koer v. 

duram (1916), 200, W. N., 1080 ; IPat. Sheodhur Purshad ( 1912), 18C.W.N., 
L. J., 465. See Umesh Chandra Pa- 880. 

lodhi v. RalchaL Chandra Chatterjee 1 Rash Behari Pal Chowdhry v. 
(1911), 15 0. W, N., 686. A transfer to Shndhar Belal (1902), 6 0. W. N., 
the Judge’s file in his ordinary juris- 687. 

diction washeld to be valid under this 4 KaU Krishna Tagore v. Izzatan - 
section in Bari Bain v. Ganpatrao nissa Khatun (1897), 24 Oalc., 557; 
Ldhhnrjirao (1918), 38 Bom., 190; Soda Shankar v. Brig Bohan Das 
15 Bom. Ii. B., 1086. (1896), 20 All., 480, 

. * Subbaroya&UY&angayya (1966), * Section 24 of the Act read with 

29 M»d. f 829 ; Mahamay a Dosya v. Act V of 1908, s. 104 (A). 
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k. • : • '- 4 ; 

pensatory costs in respect of false or vexatious claims or 
defences. 1 \ 

An appeal also lies from qn order made by a Court of Small Causes Insolvency, 
in the exeroise of Insolvency Jurisdiction. 2 

“ Section 25. The High Court, for the purpose of satisfy- Revisio ns* 
ing itself that a decree or order 3 made in any case decided 4 oiSeno? 1 * 7 
by a Court of Small Causes was According to law, ntey call smSaoLmnL 
for the case and pass such order with respect thereto as it 
thinks fit.” 

» 

As for instance : where the Small Cause Court refused to permit the 
amendment of a technical defect in the plaint,* or where there was no 
judgment in accordance with law, 41 or where the Small Cause Court 
without evidence assumed the mala fides of an application for extension 
of time for applying for execution. 7 

This section is wider in its scope than section 116 of the Civil 
Procedure Code. 8 * Under this section the High Court can at its discre- 
tion interfere in case of an error in law, in procedure, 2 and in fact, but 
the Court will not ordinarily interfere on a question of fact, 10 and will not 
interfere in any case unless injustice has been done by the Court below. 11 

A refusal to revise does not prevent an amendment of a decree by the 
Court of Small Causes which passed it. 11 * 

Order 46, r. 7, of the Civil Procedure Code (Act V of 1908), is as Power of 
follows : 41 (1) Where it appears to a District Court that a Court sub- 2fj5bmi?for i 
ordinate thereto has, by reason of erroneously holding 10 a suit to be revision pro- 
cognizable by a Court of Small Causes or not to be so cognizable, failed 
to exercise a jurisdiction vested in it by law, or exercised a jurisdiction as to 
not so vested, the District Court may, and if required by a party shall, 10 jurisdiction. 


1 Act IX of 1922, s. 6. 

1 Vaikunta Prabhu v. Moidin 
Saheb (1891), 16 Mad., 89 ; Act V 
of 1920 (Provincial Insolvency), s. 76. 

• This has been held not to include 
an order returning a plaint under 
section 28 : Subal Bam Dutt v. 
Jagadanunda Maeumdar (1909), 13 
0. W. N. 408. 

4 I.e . 44 disposed of ” : Makhan Lai 
v. Ohunni Lai (1918), 41 All., 42. 

s Heydorn v. Muhammad Shaft 
(1912), 84 All., 848. 

4 Malik Rahmal Shiva Prasad 
(1891), 13 All., 688. 

7 Bhairon Prasad v. Amina Begam 
(1916), 88 All., 690. 

4 Elahi Buksh Mandat v. Bam 

Narayan Ohosh (1911), 16 C< W. N., 
288. 

4 Poona City v. Bamji (1896), 21 

Bom., 260, approved of in Elahi 


Buksh Mandal v. Bam Narayan 
Ghosh (1911), 16 0. W. N., 988. 

10 Batan Bepari ( Sheikh ) v. Mira 
Lai Sarkar (1916), 20 0. W. N., 1110 ; 
Nathuram v. Dhularam (1920), 45 
Bom., 292; 22 Bom. L. R. f 1199. 

1 1 East Indian Railway Company v. 
Kali Oharan Ram Prasad , [1922, 
Pat.], 145. 

14 Khuda Bakhsh v. Allah Ditto 
(1919), 1 Lahore, 342. 

14 This does not apply when the 
point has not been taken ; Bam Lai 
v. Kabul Singh (1902), 26 AIL, 186. 

14 Whan the District Court con- 
siders that the Subordinate Court 
has acted erroneously it must, if a 
party require it, refer the matter: 
Madan Gopal v. Bhagwan Das (1888), 
11 All., 804; Simton v» McMaster 
(1890), 18 Mad., 844. 




Finality of 
decrees and 
orders. 


Subordination 
of Courts of 
Small Causes. 
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submit the record to the High Court with a statement of its reasons 1 for 
considering the opinion of the subordinate Court with respect to the 
nature of the suit to be erroneous. 

“ (2) On receiving the record and statement the High Court may make 
such order in the case as it sees fit. 2 

“ (8) With respect to any proceedings subsequent to decree in any case 
submitted to the High Court under this rule, the High Court may make 
such order as in the circumstances appears to it to be just and proper. 

14 (4) A Court subordinate to a District Court shall comply with any 
requisition which the District Court may make for any record or 
information for the purposes of this rule." 

This is an enabling section, and does not cut down the jurisdiction of 
the Appellate tribunal. 3 

" Section 27. Save as provided by this Act, a decree or 
order made under the foregoing provisions of this Act by a 
Court of Small Causes shall be final.” 

There is no appeal even when the suit is tried under his ordinary 
procedure by a Munsif or Subordinate Judge invested with Small Cause 
Court powers, 4 * or where he tried as a Small Cause a suit not triable as 
such. 6 There is an appeal when he has not been so invested, even if the 
suit was filed in the Court of a Munsif having such powers. 6 

There being no appeal the only remedy of an aggrieved person is by 
an application to the High Court for revision. 7 

This provision has no application to a suit which was transferred 
under section 28 (ante, p. 274), 8 or to any order by a Munsif to whose 
Court a Small Cause Court decree has been sent for execution. 0 

“ Section 28. — (1) A Court of Small Causes shall be subject 
to the administrative control of the District Court and to the 
superintendence of the High Court. 


1 Chhotu v. Jawahvr (1905), 28 All., 
298. 

9 The High Court can deal with the 
case on its merits : Suresh Chandra 
Maitra v. Kristo Rangvni Dasi (1898), 
21 Calc., 249; Parameshwaran Nam* 
budiri v. Vishnu EmbrandH (1904), 
27 Mad., 478, differing from Rama* 
samy Chettiar v. Orr (1902), 26 Mad., 
176. 

• Simhadri Appa Bao (Sri Baja) 
v. Chelasane Bhadrayya (1906), 80 
Mad., 41. 

4 Indra Chandra Mukherjee v. 

Srish Chandra Banerjee (1918), 40 

Oalo., 687 ; Shankarbai v. Somdbhai 

(1900), 25 Bom., 417 ; 8 Bom. L. R., 

129 ; Abdul Majid v. Bedyadhar 


Saran Das (1916), 89 All., 101; 
KolUpara Seetapathy v. Kankipati 
Subbay a (1909), 83 Mad., 323. 

5 DiwaUbai v. Sadashwdas (1899), 
24 Bom., 310; 1 Bora. L. R., 836. 

4 Zamir-ui-Hassan Khan v. Imdad 
Ali Khan (1921), 44 AH., 69; Bhaga- 
wan Das v. Keshwar Lai (1922), 
1 Pat,, 696. 

7 Ibid . See s. 25, ante , p. 275, and 
s. 28, below. 

6 Dari Balu v. Oanpatrao Lakh - 
urjirao (1918), 88 Bom., 190; 15 
Bom. L. R., 1036. 

9 Of. Perumal v. Venkatarama 
(1887), 11 Mad. 130. As to a second 
appeal, see Act V of 1908, s. 102, 
post , p. 345. 



PROVINCIAL SMALL CAUSES. 


277 


CHAP. XXV.] 

“(2) The regulation of the District Court to a Court of 
Small Causes, with respect to administrative control, shall be 
the same as that of the District Court to a Civil Court of the 
lowest grade competent to try an original suit of the value of 
five thousand rupees in that portion of the territories admin- 
istered by the Local Government in which the Court of Small 
Causes is established.” 1 

“ Section 30. The Local Government may, by order in Abolition of 
writing, abolish a Court of Small CauseB. 2 Court ®' 

“ Section 81. — (1) Nothing in this Act shall be construed Power to 
to prevent the Local Government from appointing a person oJl^ourt of 
who is a Judge or Additional Judge of a Court of Small Causes too ftero fflc o . 
to be also a Judge of any other Civil Court or to be a Magistrate 
of any class or to hold any other public office.” 

“ Section 32 .— (1) So much of Chapters III and IV as Application of 
relates to — invested with 

(a) the nature of the suits cognizable by Courts of Small ° f 

Causes, Small Causes. 

(&) the exclusion of the jurisdiction of other Courts in those 
suits, 

(c) the practice and procedure of Courts of Small Causes, 

(d) appeal from certain orders of those Courts and revision 

of cases decided by them, and 

(<*) the finality of their decrees and orders subject to Buch 
appeal and revision as are provided by this Act, 
applies to Courts invested by or under any enactment for the 
time being in force with the jurisdiction of a Court of Small 
Causes so far as regards the exercise of that jurisdiction by 
those Courts. 

“(2) Nothing in sub-section (1) with respect to Courts 
invested with the jurisdiction of a Court of Small Causes 
applies to suits instituted or proceedings commenced in those 
Courts before the date on which they were invested with that 
jurisdiction." 3 

This sub-section applies also to a case where the jurisdiction of the 
Court as a Court of Small Causes has been raised. 4 

“ Section 33. A Court invested with the jurisdiction of a Application of 
Act and Code 

1 See ante, pp. 110, 142, 209. 4 Sari Kamayya v. Bari Ven- 

* See ante, p. 272. kayya (1908), 26 Mad., 212 ; Mahima 

* TJgrah Singh v. Motihari Co. Chandra Sirdar v. Kali Mondol 
(1918), 4 Pat. £i. J., 18 ; Bmdeshri v. (1907), 12 C. W. N., 167. 

Qanga Pratad (1919), 42 All., 195. 
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invested as to 
two Conrts. 


Continuance oi 
proceedings of 
abolished 
Courts. 


Court of Small Causes, with respect to the exercise of that 
jurisdiction, and the same Court, with respect to the exercise 
of its jurisdiction in suits of a civil nature which are not 
cognizable by a Court of Small Causes, shall, for the purposes 
of this Act and the Code of Civil Procedure, 1 be deemed to be 
different Courts.'* 

This section precludes a Subordinate Judge, invested with Small 
Cause Court powers under section 28 of Act XIV of 1869 (Bombay Civil 
Courts) 8 from entertaining a counter-claim beyond the pecuniary limits 
of his SinaU Cause Court jurisdiction. 8 

As to a Small Cause Court sending a decree for execution to itself* 
see section 84 of the Act. 

“ Section 85. — (1) Where a Court of Small Causes, or a 
Court invested with the jurisdiction of a Court of Small Causes, 
has from any cause ceased to have jurisdiction with respect to 
any case, 4 any proceeding in relation to the case, whether 
before or after decree, which, if the Court had not ceased to 
have jurisdiction, might have been had therein, may be had 
in the Court which, if the suit out of which the proceeding has 
arisen were about to be instituted, would have jurisdiction to 
try the suit." 6 

The suit remains of the nature of a Small Cause Court suit. 6 

When a Munsif having Small Cause Court powers is succeeded by a 
Munsif not having such powers, suits pending before him must be tried 
as regular suits and an appeal lies. 7 

“ (2) Nothing in this section applies to cases for which 
special provision is made in the Code of Civil Procedure, 8 as 
extended to Courts of Small Causes, or in any other enactment 
for the time being in force." 


8 Act V of 1908. 

8 Ante , p. 146. 

• Barote Gaga Parshotam v. Sepoy 
Panju Ramjan (1889), 14 Bom., 871. 
Of. Rampratap v, Gamsh Rangnath 
(1887), 12 Bom., 31. 

4 As to the Judge going on leave, 
see Chaturi Singh v. Rama (Musam- 
mat) (1918), 40 AU,, 625. 

4 See Zarmidar of ValWrv. Adma- 
rctyudu (1896), 19 Mad., 446; KweUa 
Clmdhayya v. Poli&etH Sitarama - 
swamp (1906), 80 Mad., 217: Dulal 
Chandra Deb v. Rcmnaraim Deb 


(1904), 31 Calc., 1067, differing from 
Mangal Sen v. Rup Ohand (1891), 
18 All., 824. 

• Narayan Rawji v. Gcmgarcm 
Ratanchand (1909), 83 Bom*, 664. 

7 Laehman Das v. Ahmad Hasan 
(1917), 89 All. 957, following Sarju 
Prasad v. Mahadeo Ponds (1915), 87 
All., 450; Dulal Chandra Deb V. 
Ram Harem Deb (1904), 31 Oalc., 
1057. See Mangal Sen v. Rup Chand 
(1891), 13 All., 824. 

• Act V of 1908. 
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• As to the withdrawal of a suit from a Court of Small Causes, see 
Civil Frooedure Code (Aet V of 1008), section 34, post, pp, 830, 831. 

“THE SECOND SCHEDULE. 

Suras excepted from the cognizance of a Court 
of Small Causes. 

(See section 15.) 

** (1) A suit concerning an act or order purporting to be Act* of 
done or made by the Governor-General in Council or a Local m 
Government, or by the Governor-General or a Governor, or 
by a Member of the Council of the Governor-General or of the 
Governor of Madras, Bombay, or Fort William in Bengal 1 in 
his official capacity, or concerning an act purporting to be 
done by any person by order of the Governor-General in 
Council or a Local Government.” 

This refers only to an act done by the Government in its executive 
or administrative capacity. 2 

“ (2) A suit concerning an act purporting to be done by any A®* 9 cfTaTorder 
person in pursuance of a judgment or order of a Court or of a of Court, 
judicial officer acting in the execution of his office ; 3 

“ (3) a suit concerning an act or order purporting to be cer8 

done or made by any other officer 4 * of the Government in his ment. 
official capacity, or by a Court of Wards, or by an officer of a 
Court of Wards in the execution of his office.” 

This does not apply to a suit for money on a contract, which an 
officer of Government has failed to carry out/* 

It has been held that a suit against the Secretary of State for 
damages done to an oil mill by officials of a State Railway can bo 
brought in the Small Cause Court. 6 

“ (4) A suit for the possession of immovable property 7 * or immovable 

# j • « . || property. 

for the recovery of an interest m such property. 


9 Secretary of State v, Rama- 
brahmam (1912), 87 Mad., 538. 

9 Bunwari Lai Mookerfee v. Secre- 
tary of State (1889), 17 Oslo., 290. 

» As to the meaning of “ immov- 
able property,” see Act X of 1897, 
g. 3 (25). The expression includes 
standing crops: Cheda Lai v. MuX- 
chand (1891), 14 All., 80. 


1 Act X of 1914, s. 2, Sch. I. 

* Municipal Council of Tuticorin 

v. South Indian Railwa Company 

(1689), 18 Mad., 76. 

9 Praeanna Kumar Khan v. Uma 

Charon Haora (1896), 1 O. W. N„ 

140. 

9 This does not include a kamam 

in a settled zemindari: Orr v. Neela- 
megam Pillai (1895), 16 Mad., 395. 
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This article does not apply to a suit for a share in the profits of an 
inam village 1 or to a share in the produce of immovable property . 8 

The fact that the question of title to immovable properly arises 
incidentally does not remove a case from the jurisdiction of a Small 
Cause Court . 3 

Partition. “ ( 5 ) A suit for the partition of immovable property ; 

01 “ a BU ^ ky a mortgagee of immovable property for the 

foreclosure of the mortgage or for the sale of the property, or 
by a mortgagor of immovable property for the redemption of 
the mortgage ; 

Assessment, “ (7) a suit for the assessment, enhancement, abatement, 
or apportionment of the rent of immovable property ; 

Bent- “(8) a suit for the recovery of rent,* other than house- 

rent, 0 unless the Judge of the Court of Small Causes 6 has been 
expressly invested by the Local Government with authority to 
exercise jurisdiction with respect thereto.” 7 

This article has no application to a suit by the proprietor of bustee 
land for the recovery of municipal taxes from the owner of a hut in the 
bustee. 8 It includes a suit for money which under the law is recoverable 


1 Damodar Qopal Dikshit v.Chinta- 
man BalkrisTma Karve (1892), 17 
Bom., 42. 

2 Davlatsinghji ( Maharana Shri) 
v. Khachar Hamir Mon (1909), 34 
Bom., 171 ; 11 Bom. L. B., 1330. 

* Kesrisang v. Naransamg (1908), 
32 Bom., 560 ; 10 Bom. L. R., 733 ; 
Narayan v. Balaji (1895), 21 Bom., 
248 ; Damodar Qopal Dikshit v. 
Chintamcm Balkrishna Karve (1892), 
17 Bom., 42 ; Vinayak v. Krishnarao 
(1901), 25 Bom., 625 ; 3 Bom. L. R., 
239; Elahi Buksh Mandal v. Bam 
Narayan Qhosh (1911), 16 0. W. N., 
288. See Puttangowda v. Nilkanth 
Kalo Deshpande (1913), 37 Bom., 675 ; 
15 Bom. L. R., 778; see s. 23, ante , 
p. 274. 

4 Sahadora Mudiali v.Nabin Chand 
Boral (1914), 42 Calc., 638; 19 

0. W. N. f 1030, distinguishing Sou7i- 
daram Ayyar v. Sennia Naickcm 
(1900), 23 Mad., 547. See Karuna- 
kara Kurup v. Muniperanan (1901), 
24 Mad., 356 ; Srinivasa Baghava 
Ayyangar v. Picked Karan (1905), 29 
Mad., 184. As to the meaning of 
" rent,” see Bandc Ati Fakir v. Amud 
Sarkar (1914), 19 0. W. N. f 415; 


Shoma Mehta v. Bajani Biswas 
(1893), 1 C. W. N., 55. As to damages 
for use and occupation of land, see 
Mahadeo Bai v. Kesko Prosad Singh 
Bahadur (Maharajah) (1916), [1917 
Pat.], 81. 

• Milne v. Jagmohan Qareri , [1919, 
Pat.], 439. 

• This expression applies either to 
a Judge of a Court of Small Causes 
constituted by the Act or to a Court 
invested with the jusisdiotion of a 
Court of Small Causes : Akshay 
Kumar Shaha v. Hira Bam Dosad 
(1908), 35 Calc., 677. 

1 The authority must be given to 
the individual not to the Court: 
Safer AU Mondal v. Oolam Mondal 
(1915), 19 C. W. N., 1286. In Madras 
such authority has been given to all 
Subordinate Judges and District 
Munsifs : see Soundaram Ayyar v. 
Sennia Naickan (1900), 23 Mad., 547. 
No such authority has been given in 
Bengal: see Sahadora Mudiali v. 
Nabin Chand Boral (1914), 42 Calc., 
638; 19 O.W. N., 1030. 

8 Brojonath Mittra v. Gopi Shah- 
rani (1896), 28 Calc., 885. 
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m an arreor of rent, 1 2 * a suit for rent by an assignee,* a suit which involves 
tiie apportionment of rent,* a suit for produce rent, 4 * 6 and a suit for 
money paid for forest rights.* As to a suit claiming damages for 
omitting to raise crops, see Lalji Panday v. Barhamdeo Panday (1911), 

16 C. W. N., 89. 

“ (9) A suit concerning the liability of land to be assessed Land revenue, 
to land-revenue ; 

“ (10) a suit to restrain waste ; w«»te. 

“ (11) a suit for the determination or enforcement of any Land, 
other right to or interest in immovable property.” 

This does not prevent a suit for the price of land from which the 
purchaser has been ejected." 

“(12) A suit for the possession of an hereditary office or of Hereditary 
an interest in such an office, including a suit to establish an 
exclusive or periodically recurring right to discharge the 
functions of an office ; 

“ (13) a suit to. enforce payment of the allowance or fees Allowance or 
respectively called malikana and halck , 7 or of cesses 8 or other * ** 
dues 9 when the cesses or dues are payable to a person by 
reason of his interest in immovable property 10 or in an 
hereditary office or in a shrine or other religious institution.” 11 

1 Basanta Kumar Rai (Kumar) v. 8 This does not include a suit for 
Ram Chandra Roy Chaudhry (1903), jodi (an easy or quit rent) : Venha - 

17 C.W. N., 499 ; see Bengal Drainage tagiri Rajah v. Vcnkat Ran (1897), 

Act (Ben. Act VI of 1880), 8. 44, sub- 21 Mad., 243, or a suit against a 
sec. 1 ; Perraju Qaru v. Subbara- tenant for the price of trees sold by 
yudu (1911), 36 Mad., 126. him: Bohra Bhqj Raj v. Ram 

2 Srish Chunder Bose v. Nachim Omndra (1920), 42 All., 448. 

(1900), 27 Calc., 827; 4 0.W. N., • This includos a sum payable by 

357 ; Munsar (Sheikh) v. Loke Nath a khatedar to an inamdar as superior 
Roy (1899), 4 0. W. N., 10 ; MoJiendra holder : Madhavrao Moreshvar v. 

Nath Kalamoree v. Koilash Chandra Rama Kalu (1914), 89 Bom., 181. It 
Dogra (1900), ibid. 605. As to a does not exclude a suit by the zemin- 
suit for rent, a portion of which had dar for recovery of land cess from 
been assigned, see Basanta Kumari the inamdar : Maharajah of Vizi- 
Debya v. Ashutosh Chuckerbutti anagram v. Veeramta (1911), 86 Mad., 

(1897), 27 Calc., 67 ; 4 C. W. N., 3. 18. It includes tolls payable to the 

* Rangiali Chetty v. Vajravclu lessee of a ferry : Abdul Hamid Khan 

Mudaliar (1917), 41 Mad., 370. v. Babu Lai (1913), 35 AH., 156, and 

4 Shoma Mehta v. Rajani Biswas dues payable in kind : Baldeo v. 

(1893), 1 0. W. N., 55. Banna Lai (1918), 40 All., 663. 

* BandcAli Fakir v.Amud Sarkar 10 See above. 

(1914), 19 0. W. N., 415. 11 See Vishnu Ganesh Joshi v. 

6 Gool Khan v. Tetgr Goala ( 1899), Yeshavmtrao (1895), 21 Bom., 887; 

4 C. W. N., 63. Mahadeo ▼. Budhai Ram (1904), 26 

7 Bechai v. Badri Narain (1921), All., 358 ; Baradwaja Mudaliar v. 

43 All., 681. Arunachala Gurukkal (1917), 41 
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This article only relates to claims against a person who is primarily 
liable to pay the cesses or dues. 1 

In one case 8 the Allahabad High Court said, as to this provision : 
“ The cesses and dues therein referred to are cesses and dues whioh are 
claimed qud cesses or dues and apparently from the person who is liable 
to pay them. 1 * The Madras High Court has differed from this view. 3 


Land Acquisi- 
tion Act. 


Specific 

performance. 

Rectification, 
etc., of 
instalment. 

Injunction. 

Trust. 


“ (14) 4 suit to recover from a person to whom compensa- 
tion has been paid under the Land Acquisition Act, 1894, 4 
the whole or any, part of the compensation ; 

“ (15) a suit for the specific performance or rescission of a 
contract ; 5 

“(16) a suit for the rectification or cancellation of an 
instrument; 6 

“ (17) a suit to obtain an injunction ; 

“(18) a suit relating to a trust, 7 including a suit to make 
good out of the general estate of a deceased trustee the loss 
occasioned by a breach of trust and a suit by a co- trustee to 
enforce against the estate of a deceased trustee a claim for 


contribution.” 


Endowment. 


Negligence of 
manager of 
temple. 


The following are instances of suits relating to trusts : — 

(а) a suit against a guardian for an account ; 3 

(б) a suit against a person, who received subscriptions for a temple ; 9 

(c) a suit to obtain a share of property distributable under the terms 

of an endowment ; 10 

(d) a suit against a manager of a temple by his successor for damages 

for negligence. 11 

This article does not include a suit claiming a refund of money paid 


Mad., 528. This article applies to 
a suit by a member of a religious 
association to recover his share of 
voluntary payments made to the 
association: Bhavadasan v. Nara- 
ycma Somayqjipad (1904), 28 Mad., 
202. See Mahadeo v. Budhai Bam 
(1904), 26 All., 358. 

1 Shiv Oir v, Khazan Oir (1922), 
3 Lahore, 369. 

8 Mahadeo v. Budhai Bam (1904), 
26 All., 358, at p. 360. 

• Bhavadasan v. Narayapa Soma* 
yajipad (1904), 28 Mad., 802, at p. 
204 , 

4 Act I of 1894. QLTinqptkBaju 
V. Vissam Raju (1896), 20 Mad., 155. 

1 This includes a suit to enforce 
an award : Kunja Behary Bqrdhm 
v. Gosto Behary Bardhan (1917), 22 


0. W. N., 66. 

• For instance, a suit claiming 
that the whole sum was not advanced 
on a mortgage: Qalim Sheikh v. 
Sadarjan Bibi (1915), 19 0. W. N., 
1332. 

• See Subramania Ayyar v. Pcmdi 
Dora/Uami Taver (1902), 26 Mad,, 
368 ; Krishna Ayyan v. Vythiamtha 
Ayyan (1894), 18 Mad., 252. 

• Of. Bamjoy Mojoomdar v. Kedar 
Narain Boy (Koomar) (1876), 25 
W.B.0.B.,76. 

4 Mahomed Nathubhai v. Hoten 
(1897), 22 Bom., 729. 

10 a fihr AH Shah v. Muhammad 
Husen (1892), 14 AIL, 418. 

11 Krishnayyar v. Soundararaja 
Ayyangar (1892), 21 Mad., 245, 
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to the defendant to repay the expenses of a suit, 1 or a suit for money lent 
out of trust funds, 2 or a suit for subscriptions due under the articles of 
assqciation of a company. 3 

4 ‘(19) A suit for a declaratory decree, not being a suit in- 
stituted under section 288 or section 882 of the then Code of 
Civil Procedure ; 4 

“ (20) a suit instituted under section 288 or section 882 of 
the then Code of Civil Procedure ; 4 

“(21) a suit to set aside an attachment by a Court or a 
revenue authority, or a sale, mortgage, lease or other transfer 
by a Court or a revenue authority or by a guardian ; 6 

“(22) a suit for property which the plaintiff has conveyed 
while insane ; 

“ (28) a suit to alter or set aside a decision, decree or order 
of a Court or of a person acting in a judicial capacity ; 6 

“ (24) a suit to contest an award ; 

“(25) a suit upon a foreign judgment as defined in the 
Code of Civil Procedure or upon a judgment obtained in 
British India ; 

“ (26) a suit to compel a refund of assets improperly dis- 
tributed under section 78 of the Code of Civil Procedure 
(Act V of 1908); 

“ (27) a suit under the Indian Succession Act, 1865, 7 section 
820 or section 321, or under the Probate and Administration 
Act, 1881, 8 section 189 or section 140, to compel a refund by 
a person to whom an executor or administrator has paid a 
legacy or distributed assets ; 

“(28) a suit for a legacy or for the whole or a share of a 
residue bequeathed by a testator, or for the whole or a share 
of the property of an intestate.” 

This article has no application to a suit for articles which were to 


Declaratory 

decree. 


Claim to 
attached 
property. 

Attached 

property. 


Conveyance by 
insane person. 

Soil t«, set 
;mide decree, 
etc. 

Award, 

Suit on 
judgment. 


Refund of 
assets. 


Refund in 
adminstration. 


Legacy, etc. 


1 North-Western Commercial Bank- 
ing Corporation v. Muhammad Ismail 
Khan (1901), 24 AU., 208. 

* Sundaralingam Chetti v. Mari- 
yappa Chetti (1902), 26 Mad., 200. 

* Venkatachallapathy v. Kcmaga- 
sabhapathia Pillai (1910), 83 Mad., 
494. 

4 See now Act V of 1908, 1st Sob., 
O. 21, rr. 68, 100, 101,108. 

* Sonaram Does v. Mohiram Does 
(1909), 28 Calc., 285. As to the case 
where the judgment debtor has no 


saleable interest, and a suit is brought 
for the refund of the money, see 
Prasanna Kumar Khan v. Uma 
Chum Haera (1896), 1 C. W. N., 140 ; 
Makundram v. Bodh Kiahen (1897), 
20 All., 80. 

4 This does not apply to a suit to 
recover money on the ground that 
the judgment debtor had no saleable 
interest, see Makundram y. Bodh 
Kiahen (1897), 20 All., 80. 

» Act X of 1865. 

4 Act V of 1881. 
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come to the plaintiff on a death, 1 or to suits by heirs of an intestate 
against wrong-doers. 2 

“ (29) A suit — 

(a) for a dissolution of partnership or for the winding up 

of the business of a partnership after its dissolution ; 

(b) for an account of partnership transactions ; or 

(c) for a balance of partnership account, unless the balance 

has been struck by the parties or their agents.” 3 

This article does not apply to a suit by a retired partner for money 
agreed to be paid to him in consideration of his retirement. 4 * 

“(80) A suit for an account of property and for its due 
administration under decree ; 

“ (81) any other suit for an account, 6 including a suit by a 
mortgagor, after the mortgage has been satisfied, to recover 
surplus collections received by the mortgagee, and a suit for 
the profits of immovable property belonging to the plaintiff 
which have been wrongfully received by the defendant.” 6 

A suit for an account of mesne profits comes within this article, 7 but 
a Small Cause Court has jurisdiction to try a suit for a specific sum of 
money wrongfully received, being profits of immovable property. 8 * 

This article does not apply to a suit for damages for trespass," or to a 
case where the profits have been rightfully received. 10 

“ (82) A suit for a general average loss or for salvage ; 

“(88) a suit for compensation in respect of collision 
between ships ; 


1 Chinnaya v. Achammah (1912), 
37 Mad., 588. 

* Tika Sahu v. Chirkat Sahu 
(1814), 19 0. W. N., 614; Chhedi v. 
Quldb (1905), 27 All., 622. 

* Marimuthu v. Saminatha Pillai 
(1897), 21 Mad., 866: Chhotu v. 
Jawahir (1905), 28 All., 298. 

4 Fauji Lai v. Changa Mai (1897), 

19 All., 513. 

4 This means a ' suit requiring a 

special process to take an account. 

The mere fact that accounts have 

to be looked into does not make a 
suit a suit for an account : Konduru 
Bunga Beddi v. Subiah Setty (1904), 
28 Mad., 894 ; Bajwa Narayan Sahay 
v. KWat Narayan Singh (1917), 8 
Pat. L. J., 428 ; [1918, Pat.], 55. 

4 See Bamesfutr Singh v. Durga 


Das (1901), 23 All., 437. 

1 Kunjo Behary Singh v. Madhub 
Chandra Ohose (1896), 23 Calc., 884 ; 
Savarimuthu v. Aithurusu Rowthar 
(1901), 25 Mad., 108 ; Drigpal Singh 
v. Kunjal (1917), 40 All., 142. 

4 Antone v. Mahadev Anant (1900), 
25 Bom., 85; 2 Bom. L. R., 683; 
Oirjabai v. Raghunath (1905), 30 
Bom., 147 ; 7 Bom. L. R., 741 ; 
Vinayak v. Krishnarao (1901), 25 
Bom., 625; 3 Bom. L. R., 239, as 
explained in Vasudev v. Damodar 
(1904), 6 Bom. L. R., 870. 

• Ramaiydr v. Saminatha Ayyar 
(1911), 35 Mad., 726. 

10 Damodar Copal Dikshit v. Chin- 
taman Balkrishna Karve (1892), 17 
Bom., 42. 
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“ (84) a suit on a policy of insurance or for the recovery of 
any premium paid under any such policy ; 

‘*(85) a suit for compensation — 

(a) for loss occasioned by the death of a person caused by 

actionable wrong ; 

(b) for wrongful arrest, restraint or confinement ; 

(c) for malicious prosecution ; 1 

( d ) for libel ; 

(c) for slander ; 

(/) for adultery or seduction ; 

(g) for breach of contract of betrothal or promise of 

marriage ; 2 

(h) for inducing a person to break a contract made with 

the plaintiff ; 

(i) for obstruction of an easement or diversion of a water- 

course ; 3 

(//) for an act which is, or, save for the provisions of 
chapter iv of the Indian Penal Code (Act XLY of 
1860), would be, an offence punishable under chapter 
xvii of the said Code ; 4 

(./) for illegal, improper or excessive distress, attachment 5 
or search, or for trespass committed in, or damage 
caused by, the illegal or improper execution of any 
distress, search or legal process.” 6 

A suit to recover money paid to redeem crops, which had been 
distrained is cognizable by a Small Cause Court. 7 A suit to recover the 
value of property illegally retained after a distraint had been set aside,* 


1 Mahomed Ali v. Bayama (1889), 
14 Bom., 100. 

* This includes a suit by the father 
of a girl against the father of the boy : 
Kali Sunker Dass v.Koylash Chundcr 
Dass (1888), 15 Calc., 833, followed in 
Moidin Kutti v. Poker (1913), 38 
Mad., 274. 

• Periakaruppan v. Palmiyandi 
(1894), 18 Mad., 28. This does not 
include a suit for damages for injury 
to a wall caused by the diversion of 
a watercourse : In re Hausambhai 
Abdulabhai (1895), 20 Bom., 283. 

4 Act VI of 1914, s. 2. Such as 

crops or money misappropriated: 
Ramproead Pramanik v. Sricharan 

Mandal (1917), 21 0. W. N., 1109; 

Cherakuddin v. Ram Siratnan (1920), 


48 Calc., 879. See Shiv Oir v. Khazan 
Qir (1922), 3 Lahore, 369 ; Mirza Dil - 
bar Hoseain v. Sadaruddin Chow - 
dhury (1922), 27 C. W. N., 469. 

• Pamu Sanyasi v. Zamindar of 
Jayapur (1901), 25 Mad., 540. See 
Karuppanan Ambalam v. Itamasami 
Chetti (1897), 21 Mad., 239 ; Prasanna 
Kumar Khan v. Uma Charan Hazra 
(1896), 1 C. W. N., 140. As to attach- 
ment before judgment, see Ibrahi 
Rowthen v. Sangaram Shetty (1902), 
26 Mad., 504. 

4 Act VI of 1914, s. 2. 

7 Dewan Roy v. Sundar Tewary 
(1896), 24 Calc., 163. 

4 Chakradharudu v, Venkatara - 
mayya (1899), 22 Mad., 457. 
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or which has been misappropriated or stolen while it was under attach- 
ment, 1 is also so cognizable. 

“ (k) For improper arrest under chapter xxxiv of the Code 
of Civil Procedure, 2 or in respect of the issue of an 
injunction wrongfully obtained under chapter xxxv 
of that Code ; 3 or ” 

It has been held that this does not prevent a suit for improper 
attachment before judgment. 4 

“ (Z) for injury to the person in any case not specified in 
the foregoing sub-clauses of this clause ; 5 

“ (36) a suit by a Muhammadan for exigible ( mu'ujjal ) or 
deferred {mu'wajjal) dower ; 

“ (37) a suit for the restitution of conjugal rights, 6 ... for 
the custody of a minor, or for a divorce ; 

“ (38) a suit relating to maintenance ; 7 

" (89) a suit for arrears of land revenue, village expenses 
or other sums payable to the representative oi a village com- 
munity or to his heir or other successor in title ; 

“ (40) a suit for profits payable by the representative of a 
village community or by his heir or other successor in title 
after payment of land revenue, village expenses and other 
sums; 

“ (41) a suit for contribution by a sharer in joint property 
in respect of a payment made by him of money due from a 
co-sharer, or by a manager of joint property, or a member of 
an undivided family, in respect of a payment made by him on 
account of the property or family.” 8 


1 Bishambar Nathv. Gaddcvr (1911), 
33 AU., 306, following Goma Mahad 
Patil v. Gokaldas Khimj% (1878), 3 
Bom., 74. 

• Now Aot V of 1908, s. 96, Soh. I, 

0 . 89 . 

• Now Aot V of 1908, b. 96, Soh. I, 
0.39. 

4 Ibrahi Bowthen v. Sangaram 
Shetty (1902), 26 Mad., 604 ; see, how- 
ever, (j), ante, p. 286. 

s See Gownd Balkrishna v. Pandu- 
rang Vinayak (1912), 36 Bom., 448. 

4 Aot X of 1914, a. 2* Soh. II. 

• Baldso Sahai v. Jumna Kunwar 
(1901), 28 AU., 496; Muniruddin v. 
Samirunnksa Bibi (1917), 40 All., 


62 ; Bhagvantrao v. Gawpatrao (1891), 
16 Bom., 267 ; Amritomoye Dasia v. 
Bhogiruth Chandra (1887), 16 Oalc., 
164. As to a suit on an agreement, 
see AnnaBami Sastrial v. Ramaaami 
Sa8trial (1918), 88 Mad., 568 ; Sami- 
natha Ayyan v. Mangala Thammal 
(1896), 20 Mad., 29. 

4 Bhatoo Singh v. Ramoo Mahton 
(1895), 23 Oalo., 189; Nand Lai v. 
Harbans Lai (1920), 2 Lahore L. J., 
387 ; Bajani Kanta Ghosh v. Rama 
Nath Boy (1914), 19 0. W. N., 468; 
Mahmud AU v. Tamk-un-nissa Bibi 
(1918), 41 AU., 61. As to what is a 
suit for contribution, Bee Satya 
Bhutan Bonsrjts v. Krishna KdU 
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( . . 

A Small Cause Court can try a suit for contribution against joint 
judgment debtors. 1 

“ (42) A suit by one of several joint mortgagors of immov- contribution, 
able property for contribution in respect of money paid by 
him for the redemption of the mortgaged property ; 

" (43) a suit against the Government to recover money paid Und revenue, 
under protest in satisfaction of a claim made by a revenue 
authority on account of an arrear of land revenue or of a 
demand recoverable as an arrear of land revenue ; 

“ (48a) a suit to recover property obtained by an act which offence egainat 
is, or, Bave for the provisions of chapter iv of the Indian Penal property ' 
Code, would be, an offence punishable under chapter xvii of 
the said Code ; 2 

“ (44) a suit the cognizance whereof by a Court of Small 
Causes is barred by any enactment for the time being in force.” 

As to the investment of certain Courts in Burma with Small Cause 
Court powers, see ante, p. 173. 

As to the reference to a High Court of questions as to the jurisdiction 
of a Small Cause Court, see Act V of 1908, Sch. I, Order 46, rules 8 
and 7, ante , pp. 275, 276. 

It has been held that the following suits lie in a Court of Small Suits within 
Causes jurisdiction. 

(а) A suit against the Government for the value of an article not 

collected by the Post Office from the addressee ; 5 

(б) a suit for rent with a prayer that the value of improvements be 

made liable for the claim ; 4 

(o) a suit for a breach of a covenant not to cut trees ; 6 

(cl) a suit to recover money payable under an award or an application 
to file an award ; 0 

( e ) a suit for damages for cutting and carrying any grass 7 or crops ; 6 

(/) a suit for money collected by distraint in excess of what was 
due; 9 

(g) a suit for damages for use and occupation of land ; 10 


Banerjee (1914), 18 C. W. N., 1308; 
Ant Bam v. Mithan Lai (1917), 40 
All., 185. 

1 Bhairon v. Bam Baran (1905), 
28 All., 292; Biava Nath Shah v. 
Naba Kumar Chowdhury (1888), 15 
Calc., 713. 

• Act VI of 1914, s. 8. 

* Motki Rungaya Chetty v. Secre- 
tary of State (1904), 28 Mad., 213. 

4 Karunakara Kurup v. Mimi- 
peranan (1901), 24 Mad., 356. 

4 Bemasamy Chettiar v. Orr (1902), 


26 Mad., 176. 

* Sim8on v. McMaater (1890), 18 
Mad., 844. 

1 Krishna Prosad Nag v. Maisud- 
din Biswas (1890), 17 Calc., 707. 

4 Armamalai v. Subramanyan 
(1892), 15 Mad., 298. 

9 Karuppanan Ambalam v. Rama- 
sami Chetti (1897), 21 Mad., 289, see 
Act IX of 1887, Sch. II, Art. 85, 
ante, pp. 285, 286. 

10 Kali Krishna Tagore v. Ieeatan - 
mssa Khatun (1897), 24 Calc., 557; 
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(h) suits for contribution other than those specified in articles 41 1 
and 42 2 of the 2nd schedule of the Act. 3 

A suit is not cognizable by a Small Cause Court unless it is cognizable 
by it as against all the defendants. 4 

La w Small Cause Courts administer the law which is applicable in the 

administered, j n which they are situate. 6 

Insolvency. As to the investment of a Small Cause Court with jurisdiction in 
insolvency cases, see post, p. 431. 

Cwtonm^t ' When the Local Government appoints the Cantonment 
Causes. ma Magistrate to be the Judge of a Court of Small Causes estab- 
lished within a cantonment under the Provincial Small Cause 
Courts Act, 1887, 6 it shall, in its order appointing him to be 
such Judge, declare, and may by notification in the official 
Gazette vary, within a limit of five hundred rupees, the value 
of the suits which are to be cognizable by him under that Act. 7 
Appwntment When the Local Government appoints an additional Judge 
JudgeofcSm- of a Court of Small Causes, of which a Cantonment Magistrate 
of n smafi Court * s the Judge, it shall, in its order appointing him to be such 
Causes. Additional Judge, declare, and may by notification in the 
official Gazette vary, within a limit of fifty rupees, the value 
of the suits with respect to which the functions of the Judge 
of the Court may be assigned to, and discharged by, the 
Additional Judge under section 8 of the Provincial Small 
Cause Courts Act, 1887 (IX of 1887). 8 
^urisdfcSon of ^ Cantonment Magistrate as Judge of a Court of Small 
Judge! ,on ° Causes may, whatever may be the value of the suits cognizable 
by him as such Judge, dispose of any suit which was within 
the pecuniary limits of the Judge presiding over the Court at 
the time of the institution of the suit, and may entertain and 
dispose of any proceeding after decree in any such suit.® 

Vira Pillai v. Rangasami Pillai (1905), 28 All., 292. 

(1898), 22 Mad., 149; Makhan hall 4 Parshotam v. Perna Earji (1895), 
Datta v. Goribulla Sardar (1890), 21 Bom., 121. 

17 Calo., 541. 5 Of. Woodoy Chand Haider v. 

1 Ante , p. 286. Gooroo Churn Mojoomdar (1870), 13 

* Ante, p. 287. W. K. C. R., 148. 

8 See Bisva Nath Shah v. Naha • Act IX of 1887. 

Kumar Chowdhary (1888), 15 Calc., 1 Act XV of 1910, s. 7 (1). 

713; Fischer v. Turner (1891), 15 8 Ibid, s. 8. 

Mad., 155 ; Bhairon v. Bambaran 8 Ibid. s. 9. 



CHAPTER XXVI. 


Rangoon Small Cause Court. 


The Rangoon Small Cause Court Act, 1920, 1 established a Establishment 
Small Cause Court in the City of Rangoon. 2 of Court * 

That Act contains the following provisions : — 

“ Section 5. The Court shall be deemed to be a Court Supenutw- 
subject to the superintendence of, and subordinate to, the 
High Court 3 within the meaning of the Code of Civil Pro- 
cedure, 1908, 4 and the Burma Civil Courts Act, 1922, 6 and 
to be a Court subordinate to the High Court within the mean- 
ing of section 6 of the Legal Practitioners Act, 1879.® 

“ Section 6. Subject to the control of the Governor- Appointment 
General in Council, the Local Government may, from time to 
time by notification, appoint a person to be Chief Judge and 
so many other persons as it thinks fit to be Judges of the 
Court. 

“ Provided that — 

(1) No person shall be appointed to be Chief Judge unless 

he iB an advocate of a High Court of Judicature 
established under the Indian High Courts Act, 1861, 7 
or the Government of India Act, 1915.® 

(2) No person shall be appointed to be a Judge of the Court 

unless he is — 

(a) an advocate of one of the said Courts ; or 

(b) a Judge of a Court of Civil Judicature of not 
less than five years’ standing ; and 

(3) of the persons so appointed to be Judges, including the 

Chief Judge, not less than one-third shall be advocates 
of the Chief Court or of one of the said High Courts. 


1 Bur. Act vn of 1920. 

■ S.4. 

» See ante, pp. 27, 28. 

« Act V of 1908. j 

* Bur. Act XI of 1922, ante, p. 172. 

T. C.J.I. 289 


• Aot VIII of 1879. 

» 24, 26 Viet. o. 104. 

• 6, 6 Geo. V. o. 61. See Bur. 
Act XI of 1922, B. 28. 


19 
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Additional “ Section 7. The Local Government may, whenever it 

g thinks necessary or expedient so to do, appoint an Additional 

Judge or Judges for a period not exceeding six months. 
Sden<»of pre " “ Section, 8. The Chief Judge, whether permanent or 
Judges. officiating, shall be the first of the Judges in rank and pre- 
cedence. The other Judges shall have rank and precedence 
as the Local Government may, from time to time, direct. 

dattaaafabient “ Sectibn 9. — (1) During any absence of the Chief Judge 
judge. the Local Government may appoint any person, having the 
qualification required by section 6, to act as Chief Judge. 
During any absence of any other Judge, or during the period 
for which any Judge is acting as Chief Judge, the Local 
Government may appoint any person having the qualifications 
required by section 6, to act as a Judge of the Court. 

“ (2) Every person appointed under sub-section (1) of this 
section shall be authorised to perform the duties of the Chief 
Judge or a Judge of the Court, as the case may be, until the 
return of the absent Chief Judge or Judge, or the reversion of 
the Judge acting as Chief Judge, or until the Local Govern- 
ment sees cause to cancel the appointment of such acting 
Chief Judge or Judge, as the case may be.” 


Law to be “ Section 11. All questions, other than questions relating to proce- 

administered. j ure or practice, which arise in suits or other proceedings under this Act 
in the Court shall be dealt with and determined according to the law for 
the time being administered by the High Court 1 in exercise of its 
ordinary original civil jurisdiction.” 2 * 


Local limits of 
jurisdiction. 


Pecuniary 

jurisdiction. 


“ Section 12. — (1) The Court shall have jurisdiction within 
the City of Bangoon. 

“ (2) Save as expressly provided by this Act or by any 
other enactment for the time being in force, a suit cognizable 
by the Court shall not be tried by any other Court having 
jurisdiction within the same local limits. 8 

“ Sectibn 18. Subject to the- exceptions in section 14 and 
the provisions of the Code of Civil Procedure, 1908, the Court 
shall have jurisdiction to try all suits of a civil nature when 
the amount or value of the subject-matter does not exceed twfi 
thousand rupees. 

“ Explanation . — When in any suit the amount claimed is 


1 Bur. Act XI of 1928, s. 88. * The High Court cannot try a 

• See Aot XIII of 1898, a, 13, ante, Small Cause Court suit: Letters- 

p. 92. Patent, ol. 10, ante, p. 90. 
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by a setoff admitted by both parties, reduced to a balance not 
exceeding two thousand rupees, the Court shall have jurisdiction 
to try such suit.” 

Section 14 is in terms identical with those of section 19 of 
the Presidency Small Cause Court Act, 1882, 1 * except that a 
suit concerning an act ordered or done by the Governor of 
Burma in respect of a collision in inland waters, and a suit for 
compensation for seduction are excluded from the jurisdiction 
of the Rangoon Small Cause Court. 

Section 15 (1) is in terms identical with those of section 20 
of the Presidency Small Cause Court Act, 1882.® 

* “ Section 16. Nothing in this chapter 3 shall be deemed 

to preclude the Court from trying such suit or proceeding as 
it may from time to time be specially authorised to try by any 
other enactment” 

Section 17 applies to the City of Rangoon, provisions 
similar to those contained in section 41 of the Presidency 
Small Cause Court Act, 1882. 4 * 

Nothing in this provision shall be deemed to affect any of 
the provisions of the Rangoon Rent Act, 1920.® 


Suits in which 
Court has no 
jurisdiction. 


Court may by 
consent try 
suits beyond 
pecunianr 
limits of 
jurisdiction. 

Saving. 


Application 
against person 
occupying 
property with- 
out leave. 


“ Section 21. Recovery of the possession of any immovable property Suit to try 
under this Act shall be no bar to the institution of a suit in the High 
Court for trying the title thereto.” 


“ Section 24. — (1) An appeal shall lie to the High Court Appeals, 
from every decree of the Court when the amount or value of 
the subject-matter of the suit exceeds one thousand rupees, 
and from any order passed by the Court in such suit of the 
kind specified in Schedule I, Order 48, rule 1, clauses (c), 6 
(<Z) 7 and ( k ) of the Code of Civil Procedure, 1908, and from 8 
any order passed under section 104, sub-section (1), clauses (g ) 9 
and (ft)* 10 of Code. 


i Act XV of 1882, ante, pp. 259, 260. 

* Ibid . ; ante , p. 261. 

a Relating to jurisdiction. 

4 Act XV of i882, ante , pp. 265, 266. 

• Bur. Act II of 1920; Bur. Act. 
VII of 1920, s. 17 (2). 

4 An order under rule 9 of Order 9 

rejecting an application (in a case 

open to appeal) for an order to set 
aside a dismissal of a suit. 

1 An order under rule 13 of Order 9 

rejecting an application (in a case 


open to appeal) for an order to set 
aside a decree passed ex parte, 

4 An order under rule 9 of Order 
22 refusing to set aside the abate- 
ment or dismissal of a suit. 

• An order under sec. 95 (com- 
pensation for obtaining arrest, attach- 
ment or injunction on insufficient 
grounds). 

14 An order under any provisions 
of the Civil Procedure Code imposing 
a fine or directing the arrest or 
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Revision. “ Section 25. The High Court for the purpose of satisfying 

itself that a decree or order made in any case by the Court 
was according to law, may call for the case and pass such order 
in respect thereto as it thinks fit. 

Finality of " Section 26. Save as otherwise provided by this Act or 
orden. by any other enactment for the time being in force, every 
decree and order of the Court shall be final and conclusive.” 


Contempt of As to the power of the Court, in respect of contempt of Court, see 
Court. section 29. 

Ministerial As to the Registrar and other ministerial officers, see section 88. 

officers. 

investment of “ Section 84. — (1) The Local Government may invest the 
Mwereto w ' th Registrar with the powers of a Judge under this Act for the 
^ ud 8 e - trial of suits in which the amount or value of the subject- 
matter does not exceed fifty rupees. 

"Subject to the orders of the Chief Judge, any Judge of 
the Court may, whenever he thinks fit, transfer from his own 
file to the file of the Registrar any suit which the latter is 
competent to try. 

"For the purposes of this section an application for 
possession under section 17 shall be deemed to be a suit.” 


detention in the civil prison of any detention is in execution of a decree, 
person exoept where such arrest or 



PART IV. 

Civil Procedure Code. 


CHAPTER XXVII. 

General Provisionb as to the Jurisdiction of Civil Courts. 

The following provisions of the Civil Procedure Code (Act V 
of 1908) extend to the whole of British India except the 
Scheduled Districts. 

The provisions of this Code only apply to judicial proceedings. They 
have no application to administrative proceedings such aB inquiries 
under section 14 of the Legal Practitioners Act (XVIII of 1879). 1 2 

Except when a suit has been instituted or proceedings commenced in 
the way provided by law, a Court is not seised of it, and cannot make 
any order in respect of the matter referred to in such suit or proceeding.* 

“ Section 8. For the purposes of the Civil Procedure Code Subordination 
the District Court is subordinate to the High Court, 3 and every 
Civil Court inferior to that of a District Court, and every Court 
of Small Causes is subordinate to the High Court and District 
Court.” 

As to the subordination of the Rangoon Small Cause Court to the 
High Court of Burma, see Burma Act VII of 1920, s. 5, ante , p. 289. 

Except where otherwise provided, the expression “ High Court ” in High Court, 
the Civil Procedure Code means the highest Civil Court of appeal in any 
part of British India except the Scheduled Districts. 4 

The expression 41 District Court ” means the principal Civil Court of District Court, 
original jurisdiction in a District. 0 


1 See Janakh Ki&Jwre [1917, Pat.], 
60. 

2 As to appeals, see post, p. 333. 

2 ThiB is not exhaustive: Pur - 

shottam Janardan v. Mahadu Pandu 
(1912), 87 Bom., 114; 14 Bom. L. R„ 
947. 


2 Act V of 1908, s. 1 (8) ; Act X of 
1897, s. 3(24). 

2 Act V of 1908, s. 2 (4). Except 
where otherwise provided this in- 
cludes a High Court sitting in the 
exercise of its ordinary oivil juris- 
diction; ibid. 
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Court to try 
all civil suits 
except barred. 


Presumption 

against 

restriction. 


Suits of a 
civil nature. 

Dignity or 

honorary 

•office. 


SUITS OF CIVIL NATTJBB. [CHAP. XXVII. 

“ Section 9. The Courts 1 shall (subject to the provisions 
herein contained) have jurisdiction to try all suits 8 of a civil 
nature excepting suits of which their cognizance is either 
expressly or impliedly barred. 

“ Explanation . — A suit in which the right to property or to 
an office is contested is a suit of a civil nature, notwith- 
standing that such right may depend entirely on the decision 
pf questions as to religious rites and ceremonies.” 3 

A parson seeking to oast the jurisdiction of the ordinary Civil Courts 
must establish his right so to do. 4 The general presumption is against 
construing an enactment as ousting or restricting the jurisdiction of the 
superior Courts. The intention must be expressed in clear terms, not 
merely implied, but necessarily implied. 6 

Suits of a civil nature include suits to determine or enforce rights to 
property, status, office or other civil rights. 0 

They do not include a suit for a mere dignity, even though it be 
attached to an office, 7 or for the declaration of the right to an 


1 This includes a High Court : 
Nistarmi Dasei v. Nundo Lai Bose 
(1902), 80 Calo., 869; 7 C. W. N., 
358. 

* This does not prevent arbitration 
as to matters which are not of a civil 
nature : Baghawendra Ayyaji v. Quru- 
rao Baghawendra (1918), 37 Bom., 
442; 15 Bom. L. R., 862. 

■ Venkatachalapati v. Subbarayadu 
(1890), 18 Mad., 298; Krishnasami 
Chetti v. Virasami Chetti (1886), 10 
Mad., 183 ; Krishnasami Ayyangar v. 
Samaram Singrachariar (1906), 80 
Mad. 168 ; Lokenath Misra v. Dasa- 
rathi Tewari (1905), 82 Calc., 1072; 
10 0. W* N., 505. See Sadagopa 
Chariar v. Mama Boo (1907), 84 I. A., 
93; 80 Mad., 185; 11 0. W.N.,685; 
9 Bom. L. R., 668. 

4 Jagmnatha Chary ulu (Srvmath) 
v. Kutvmbarayudu (1914), 89 Mad., 
21 ; ValU \ Ammal v. Corporation of 
Madras (1912), 88 Mad., 41, at p. 43 ; 
Saahi Bhuaon Hoera v. Eshabar Ali 
Natir (1915), 19 0. W. N., 686; 
Secretary of State v. Maharajah of 
2%gpera(1916),48I.A.,30d; 44 Calo,, 
828; 21 0. W. £?., 991; 18 feom. 
HR., 1027, 

1 Balvant Bamdhandra v. Secre- 
tary of State (1905), 29 Bom. 480, ft 
p, 503; 7 Bom. I*. R., 497; Bavji 


Narayan Mandlik v. Dadaji Bapuji 
Desai (1876), 1 Bom., 623, at p. 629 ; 
Ourushidgavda v. Budragavdati 
(1877), 1 Bom., 531, at p. 638; Nagar 
Mai v. Ali Ahmad (1888), 10 All., 
396, at p. 398; Abdulla Bhai v. 
Executive Committee , Aden (1916), 
40 Bom., 446 ; 18 Bom. L. R., 296; 
Bam Naravn Singh v. Lachmi Narain 
Deo (1912), 17 0. W. N., 408 ; Bhup 
v. Bam Lai (1911), 83 All., 795; 
Baoji Fakira v. Dagdu (1916), 41 
Bom., 28; 18 Bom. L. R., 779; 
Bhaishankar Nanabhai v. Municipal 
Corporation of Bombay (1907), 81 
Bom., 604; 9 Bom. L. R., 417; 
Vithal v. Baghawendra (1920), 23 
Bom. L. R. y 447. 

4 For instance, a right to hold a 
market on certain days: Thakoor 
Svngh v. Sheopershad Ojhar (1873), 
5N.W.P.,8. 

* See Sunkar Bharti Stoami (Sri) 
v. Sidha Lingayah Charanti (1848), 
3 M. I. A., 198; 6 W. R. P. 0., 89; 
S. 0. on remand (1845), 2 Bom., 478 ; 
Sadagopa (Striman) v. Kristna Tata • 
o hariyar (1863), 1 Mad. H. G., 801; 
Narayan Vithe Pardb v. Krisknaji 
Sadashiv (1885), 10 Bom., 238 ; 
Karuppa Qoundan v. j Kolanthayan 
(1883), 7 Mad., 91 ; Qadigeya v. 
Basaya (1910), 84 Bom., 455 ; 12 Bom. 
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honorary office whioh may be rendered nugatory by the action of a 
Society. 1 

Civil Courts have jurisdiction to entertain a suit for an honour, if it is Suit for 
claimed as attached inseparably t6 an office , as part of its emoluments honour * 
and; not simply awarded to its holder as a mark of respect which might 
be extended to any person to whom the same degree of respect is due. 8 

Civil Courts have no jurisdiction to determine the right of an honour 
whioh emanates from the Crown, or from the Government. 

Questions of caste, ue. questions relating to matters which affect the Caste and re- 
internal autonomy of a caste or its social relations, 3 and questions of li ^ 0lul UB *£*®* 
religious usages and institutions can only be determined by the Civil 
Courts where their determination is necessary for the purpose of deciding 
a suit “ of a civil nature.” 

The Court cannot determine caste disputes, where no right of Caste questions 
property or to an offioe is involved. 4 It will not interfere when an 
individual has been excluded from caste, or has been excommunicated or 
otherwise deprived of religious rights by an authority in that behalf, 
unless the exclusion is contrary to natural justice, 6 as, for instance, 
where he has been condemned without having an opportunity of being 
heard. 6 The loss of a mere social right does not justify the interference 
of the Court. 7 

The principle was laid down by Cbandarvarkar, J., in Natku Vclji 
v. Keshcmji (1901), 26 Bom., 174; 8 Bom. L. R., 718, as follows : — 

“ A suit raising a caste question must fall in one of three classes : 

“ I. It may be a suit brought by a member of a caste complaining 
of his exclusion from it and asking for a declaration that the expulsion is 
illegal, and that he is still a member of the caste, and as such entitled to 
its social privileges. The Civil Courts have no jurisdiction to entertain 
such a suit. 

“ II. It may be a suit brought by a member of a caste expelled from 


Ij. R., 368 ; Raghawendra Ayyaji v. 
Oururao Raghawendra (1913), 87 
Bom., 442 ; 16 Bom. Ii. R., 362 ; 
Andaniawami v. Totadswami (1920), 
46 Bom., 690 ; 28 Bom. L. R., 76. 

1 Maharaj Narain Sheopuri v. 
Shashi Shekhareshwar Roy (1916), 
37 All. , 318. 

4 Rwngachariar (Sri) v. Runga- 
sami Battachar (1908), 32 Mad., 291 ; 
Andaniswcmi v. Totadswami (1920), 
46 Bom., 690 ; 23 Bom. L. R., 75. 

4 Appaya v. Padappa (1898), 23 
Bom., 122, at p. 180; Anandrav 
Bhikaji Phadke v. Shankar Doji 
Oharya (1888), *7 Bom., 328, at pp. 
828,829. 

4 Jethabhai Naraey v. Chapsey 
Gooverjee (1909), 84 Bom., 467; 11 
Bom. L. R., 1014 ; Dayaram v. 
Jethabhat (1895), 20 Bom., 784. 


4 See Lalji Shamji v. Walji Wardh - 
man (1896), 19 Bom., 607. 

• See Appaya v. Padappa (1898), 
23 Bom., 122; Kcshavlal v. Girja 
(Bai) (1899), 24 Bom., 18 ; Jagannath 
Churn v.Akali Dassia (1893), 21 Oalo., 
463 ; Ganapati v. Bharati Swami 
(1894), 17 Mad., 222; Vallabha v. 
Madusudcman (1889), 12 Mad., 496 ; 
Krishnasami Chetti v. Virasami 
Chetti (1886), 10 Mad., 133. 

7 Raghunath Damodhar v. Janar- 
dhan Gopal (1891), 16 Bom. , 599 ; 
Mayashcmkar v. Harishankar (1886), 
10 Bom., 661 ; Kanji Bavla v. Arjim 
Shamji (1898), 18 Bom., 116; Su- 
dharatn Patar v. Sudharam (1869), 
3 Ben. L. R. (A. 0.),91; 11 W.R.C. R., 
467 ; Rajkiato Magee v. Nobase Seal 
(1864), 1 W. R. 0. R^ 86i. 
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it, for a declaration that the excommunication is illegal and that he iB 
entitled to certain rights of property or office as a member of the caste. 
The Civil Courts have jurisdiction to entertain such a suit, if the result 
of the excommunication is to deprive a man of his civil rights; but even 
here the jurisdiction is limited; all that the Court can inquire into is 
whether the order of excommunication was passed bond fide in accord- 
ance with natural justice. The inquiry is to be conducted from the 
point of view of the caste and not of the Court into the reasonableness of 
the rule for a breach of which the order of excommunication was passed. 
If these conditions are fulfilled, the Court muBt hold that the caste acted 
within its powers as a domestic tribunal with whose discretion it will not 
interfere. 

“ III. It may be a suit brought by an expelled member for damages 
on account of loss of caste or character. The Civil Courts have jurisdic- 
tion in such a suit ; but the jurisdiction is subject to the law that a libel 
to a man's position in his caste can give them no right to damages 
from any of his caste fellows if they have acted bond fide for the protec- 
tion of their caste interests in the discharge of their caste duty.” 

In the Bombay Presidency (outside the island of Bombay), except in 
the Scheduled districts, 1 the Courts are prohibited from deciding caste 2 
questions, 3 except in a suit instituted for the recovery of damages on 
account of an alleged injury to the caste and character of the plaintiff, 
arising from some illegal act or unjustifiable conduct of the other party. 4 * 
The principle is, would the taking cognizance of the matter in dispute be 
an interference with the autonomy, i.e. the internal management of the 
caste ? 6 

Beligious rites. Suits as to religious rites and ceremonies, which involve no ques- 
tion of the right to property or to an office, are not suits of a civil 
nature. 0 

A suit in which the right to property or to an office is contested is a 
suit of a civil nature, notwithstanding that such right may depend 
entirely on the decision of questions as to religious rites and ceremonies. 7 


1 Act XV. of 1874, s. 5. 

* The expression “ caste ” is not 

here confined to Hindus, but it com- 
prises any well-defined native com- 
munity governed for certain internal 
purposes by its own rules and regu- 
lations: Abdul Kadir v. Dharma 
(1895), 20 Bom., 190. 

4 Murar Daya v. Nagria, Oaneshia 
(1869), 6 Bom. H. 0. A. 0., 17. 

4 Bom. Beg. II of 1827, s. 2L Bee 

Qirdhar v. Kalya (1880), 5 Bom., 88 ; 
Nmchand v. Savaichand (1866), 5 
Bom., 84, note; Pragji Kalan v. 
Qovwd Qopal (1887), 11 Bom., 584. 

• Murari v. Suba (1882), 6 Bom., 
725, at p. 727 ; Anandrav Bhikaji 
Phadke v. Shankar Doji Chary a 


(1883), 7 Bom., 323, at pp. 828, 329. 

4 Vasudev v. Vamnaji (1880), 5 
Bom., 80 ; Lokenath Misra : v. Dana - 
rathi Tewari (1905), 82 Calo., 1072 1 
10 0. W. N., 505. 

7 Venlcatachalapati v. Subbarayadu 
(1890), 18 Mad., 293; Krishnasami 
Chetti v. Virasami Chetti (1886), 10 
Mad., 188; Krishnatami Ayyangar v. 
Samaram Singrachariar (1906), 80 
Mad., 158. See Sadagopa Chariar v. 
Rama Rao (1907), 34 I. A., 98 ; 30 
Mad., 185 ; 11 0. W. N., 585 ; 9 Bom. 
L. B., 668 ; Naraaimma Chariar v. 
Kristna Tata Chariar (1871), 6 Mad. 
H. 0., 449; Kooni Meera Sahib v. 
Mahomed Meera Sahib (1906), 80 
Mad., 15. 
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In a Bengal case 1 the following has been said on this subject : “ It may 
be conceded that suits in which the principal question relates to the per* 
formance of religious rites or ceremonies are not suits of a civil nature* 
and to the same category belong suits for vindication of a mere dignity 
attached to an office. 2 But it is well settled that suits in which the 
principal question relates to the right to an office, are suits of a civil 
nature, and not the less so, because the right claimed may depend upon 
the decision of questions as to religious rites or ceremonies or even 
religious tenets. 3 Now suits for offices of a religious character, that is, 
those in which the title to the office is dependent upon the performance 
of religious rites and ceremonies, may be divided into two classes, 
namely, first , religious offices to which fees are appurtenant as of right, 
and secondly , religious offices to' which no fees are attached, but which 
entitle the holder thereof to receive such gratuities as may be paid 
to him. 

In the former class of cases, that iB, in respect of offices to which 
fees are attached, there is no doubt that a suit will lie for a declaration 
that the office is vested in the plaintiff. 4 * As regards religious offices of 
the second class, there has been some divergence of judicial opinion upon 
the question whether a suit will lie for an office to which no fees 
are attached. In Bengal the view has been maintained that a suit by a 
person claiming to be entitled to a religious office of this description 
against an usurper for declaration of his right to the office is a suit of a 
civil nature maintainable in a Civil Court. 6 The contrary view has 
apparently been maintained in Madras." In Bombay, a distinction has 
been made between an office which is attached to a particular temple or 
place, and an office which is entirely personal in character. As regards 
the former class it has been held that the suit is maintainable. 7 * * As 
regards the latter, the balance of authority supports the view that the 
suit is not maintainable," though the contrary view was maintained in 
Hashim (Say ad) v. Husein Sha This distinction between local and 
personal offices has also been recognised in Allahabad. 10 


1 Gourmoni Debt v. Chairman of 
Panihati Municipality (1910), 14 

C. W. N., 1057, at pp. 1061, 1062. 

• Ante, p. 294. 

• Tiru Krishnama Chariar v. 
Krishnasawmi Tata Chariar (1879), 
6 I. A., 120; 2 Mad., 62; s.o. on 
remand, Krishna&ami v. Krishnama 
Chariar (1882), 5 Mad., 313. 

4 Muhammad v. Ahmed (Say ad) 
(1861), 1 Bom. H. C. App., 18 ; Nara- 
simtna Chariar v. Kristna Tata 

Chariar (1871), 6 Mad. H. 0., 449. 

• Mamat Bam v. JBapu Bam (1887), 

15 Calc., 159; KaU v. Oouri (1890), 

17 Calc., 906; Dvnonath v. Pratap 

Chandra (1899), 27 Calc., 30; 4 
C. W. N., 79. 

• Tholappala v. Venkata (1895), 19 


Mad., 62 ; Subbaraya v. Vedanta- 
chariar (1904), 28 Mad., 23. 

7 Limba v. Rama (1888), 13 Bom., 
548; Oursangaya v. Tamana (1891), 
16 Bom., 281. The right of heredi- 
tary priest to a family was upheld in 
Ghelabhai v. Hargowan (1911), 86 
Bom., 94 ; 18 Bom. L. B., 1171. See 
Oirjashanlcar v. MurUdhar (1920), 
45 Bom., 234 ; 22 Bom. Xj. R., 

1202. 

4 Murari v. Suba (1882), 6 Bom., 
725; Qadtgeya v. Basaya (1910), 34 
Bom., 455 ; 12 Bom. Ii. B., 858. 

• (1888), 18 Bom., 429. 

10 Chunnu Datt Vyas v. Babu Nan- 
dan (1910), 82 All., 527; Barsati v. 
Chamru (1907), 29 AIL, 683. 
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A suit lies in the following, amongst other, eases : 

(<s) to determine a right to give offerings at a temple ; 1 
(6) to restrain the removal of an object of worship ; 9 
(e) to restrain the removal of religious marks in a temple, or unjusti- 
fiable changes in the character of a temple as a religious insti- 
tution; 8 

(d) to assert an exclusive right to worship in a temple ; 4 

(e) to assert a right of aooess to the inner shrine of a temple ; 6 

Xf) to assert a right to officiate exclusively as a priest on the occa- 
sion of the cremation of all dead bodies brought to a particular 
place ; 6 

(g) to assert the right to administer religious rites to pilgrims ; 7 

(h) to assert a right to fees on marriages ; 8 

(t) to assert a right to certain honours as high priest of a temple ; 0 
(j) to assert a right to a certain office in a temple ; 10 
(If) to assert a right to enter a prayer hall belonging to a certain 
religious fraternity ; 11 

(2) to recover vessels borrowed by another division of the caste ; 11 

(m) to enforce a right to perform a festival in a temple ; 18 

(n) to assert a right of worship and to go in procession ; 14 

(o) by a pujari to recover from the temple servants offerings made by 

devotees ; 18 

(p) to prevent interference with the priests' ministrations ; 18 

(g) to assert a right to recite prayers in connection with a burial ; 17 
(r) to assert a right to worship in a mosque. 18 


1 Vengamuthu v. Pcmdaveswara 
Ourukal (1882), 6 Mad., 161. 

8 Dhurrum Singh Mohunt v. Kia- 
sen Singh (1881), 7 Calc., 767; 9 
C. Zi. R. f 410. 

• KriaTvnaaami Ayyangar v. Sarnia- 
ram Svngrachariar (1906), 80 Mad., 
158. 

4 Anandrav Bhikaji Phadke v. 
Shankar Daji Oharya (1888), 7 Bom., 
828 ; Rrishnasami v. Krishnama 
Chariar (1882), 5 Mad., 818. 

8 VenkatachdlapaU v. Subbar ay adu 
(1890), 18 Mad., 298. 

• GoUrmoni Debi v. Chairman of 
Panihati Municipality (1910), 14 
O. W. N., 1067. See Hira Pandeyv* 
Bachu Pand&y (1916), 1 Pat. L. j., 
881. 

f Ramasawmy Aiyan v. Venkata 
Achari (1868), 9 M. 1. A., 848 ; 2 

W. R. P. a, 21. /■.-■■■ 

8 Qureangaya v. Tamana (1891), 
10 Bom., 281. 

8 Archakam Srinivasa DikshatnUu 
v. Udayagiri Anantha Charlu (1869), 
4 Mad. Bt 0., 849. 


10 Srinivasa v. Tiruvcngada (1888), 
11 Mad., 460. 

11 Jagannath Churn v. A kali Dassia 
(1893), 21 Calc., 463. 

18 Pragji Kalan v. Govind Oopal 
(1887), 11 Bom., 534. 

18 Pankajammal v. Secretary of 
State (1916), 40 Mad., 1108. 

14 t Vaman BaVuoamt v. Balu Ha/rshet 
(1919), 44 Bom., 410 ; 22 Bom; L. R., 
809. .A mere right to be carried in 
a procession does not giyo a right of 
action ; Andaniswami v. Totadswami 
(1920), 45 Bom., 590 ; 23 Bom. L. R., 
75. 

18 Sakharam Daji v. Ganu Baghu 
(1920), 45 Bom., 683 ; 23 Bom. £i. R., 
125. 

18 Girjashankar v. Murlidhar 
(1920), 45 Bom., 234 ; 22 Bom. L. R., 
1202. 

17 Koowi Meera Sahib v. Mahomed 
Meera Sahib (1906), 30 Mad., 15. 

18 JPueul Karim v. Mowla Buksh 
(Baji) (1891), 18 1. A., 59; 18 Calc., 
448. 
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In the following oases no suit lies : 

(a) A suit to restrain the reading of a service called Kutbah by the 

defendants in their own mosque ; 1 * * 

(b) a suit to declare a right to perform religious services in a grave- 

yard;* 

(e) a suit for an account of expenditure on religious duties ; 8 * 

(d) to assert a right to be carried in a procession in a cross-palanquin. 4 * 

The Courts cannot question acts of State, t.o. acts of Sovereignty. 6 Acts of State, 

A seizure by arbitrary power on behalf of the Crown of the dominions 
and of property of 6 or in 7 a neighbouring State is an act of State, and 
the Civil Courts have no jurisdiction with regard to it. 

An aot of a subordinate of Government without authority from the 
head of his State is not an act of State, 8 unless it has been ratified. 8 

An act of Government under colour of a legal title to property is not 
an act of State. 10 

The Civil Courts have jurisdiction to determine whether a grant of 
land, alleged to have been made by an officer on behalf of the Crown, is 
binding on the Crown. 11 12 * 

The Government of India, as represented by the Secretary of State Responsibility 
for India in Council, 11 is responsible for the acts of itself and of its ser- of Government 
vants, otherwise than in exercise of the Sovereign power which it pos- 
sesses, 18 but is not liable for actionable wrongs committed by officers in 
the performance of duties imposed upon them by the Legislature. 14 * 

If a party had a right of action against the East India Company, that 
right could not be taken away by any Act of the Indian Legislature after 
the possessions of the Company were vested in the Crown. 10 


1 Maine Moilar v. Islam Amanath 
(1891), 15 Mad., 855. 

8 Ramrao v. Rustum Khan (1901), 
26 Bom., 198 ; 8 Bom. L. R., 717. 

8 Trimbak Oopal v. Krishnarao 
Pandurang (1909), 88 Bom., 887. 

4 Andaniswami v. Totadswami 
(1920), 46 Bom., 590 ; 28 Bom. L. R., 75. 

8 Bir Bikram Deo v. Secretary of 

State (1912), 39 I. A., 81; 39 Calc., 
615; 16 0. W. N., 862; 14 Bom. 

L. R., 812; Secretary of State v. 
Kcmachee Boye Sahaba (1859), 7 

M. I. A., 476. Bee East India 

Compcmy v. Syed Ally (1827), 7 
M. I. A., 555 ; Sultan Semi ( Shekh ) 
v. Ajmodin (Shekh) (1892), 20 I. A., 
50; 17 Bom., 431. 

0 Secretary of State v. Kcmachee 
Boye Sahaba (1859), 7 M. I. A, 476 ; 
Saligram (Rajah) v. Secretary of 

State (1872), I. A. Sup., vol. 119 ; 

12 B. L. R.»P. O., 167 ; 18 W. R. C. R., 

889. 

f Bhagwan Singh v. Secretary of 

State (1874), 2 1. A., 88. 


• Mills v. Modes Pestonjee Khoor - 
eedjee (1888), 2 M. I. A., 87 ; Bombay 
Bunnah Trading Corporation v. 
Mirza Mahomed AU Sheragee (1878), 

10 B. L. R., 845 ; 19 W. R. 0. R., 
128. 

8 Zulef AU (Mir) v. Yeshvadabai 
Saheb (1872), 9 Bom. H. 0., 814. 

10 Forester v. Secretary of State 
(1872), I. A. Sup., vol. 10 ; 12 B. L. R., 
120; 18 W. R. C. R., 849. See Bari 
SadasJm v. Ajmudin (Sheik) (1886), 

11 Bom., 285. 

11 Secretary of State v. Kasturi 
Reddi (1902), 26 Mad., 268. 

18 Act V of 1908,8.79. 

18 See Peninsular and Oriental 
Steam Navigation Company v. Secre- 
tary of State (1861), 5 Bom. H. 0* 
App. I ; Secretary of State v. Cock- 
craft (1914), 89 Mad., 851; 5, 6 Geo. 
V. o. 61, s. 82. 

04 Evans v. Secretary of State (1919) , 
2 Lahore L. I., 7. 

10 Secretary of State v. Moment 
(1912), 40 I. A., 48; 40 Calc., 391 ; 
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Liability of 
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Interference 
with executive 


Determination 
by Revenue 
Court. 


Special 

Tribunal. 


A suit does not lie against the Governor-General or a Governor, or a 
Political Agent 1 for acts done in their political capacity. 

As to the exemption of the Governor-General, each Governor, and 
each of the members of {heir respective executive councils from the juris- 
diction of a High Court, see 5, 6 Geo. V. c. 61, s. 110, ante , p. 81. 

A Civil Court cannot interfere with the order of a Revenue, 2 or other 
• executive authority 3 which is acting within its powers. When such order 
is ultra vires it may be treated as a nullity, 4 or declared to be such, 5 and 
where the order of a Revenue Court has been brought about by fraud a 
Civil Court can make a declaration to that effect in favour of a person 
who was not a party to the Revenue proceedings. 6 

Unless otherwise provided, a suit will not lie in a Civil Court, when 
a Revenue Court or other tribunal having jurisdiction has determined the 
question, 7 nor can a Civil Court determine a question such as the appor- 
tionment of Land Revenue which is specially confided to a Revenue 
Court. 8 See post, p. 616. 

Where a special tribunal, 0 out of the ordinary course, is appointed by 
an Act to determine questions as to rights which are the creation of that 
Act, then, except so far as otherwise expressly provided or necessarily 
implied, that tribunal’s jurisdiction to determine these questions iB exclu- 
sive. 10 It is an essential condition of those rights that they should be 
determined in the manner prescribed by the Act to which they owe their 
existence. In such a case there is no ousting of the jurisdiction of the 
ordinary Law Courts, for they never had any. 11 


17 0. W. N., 169 ; 16 Bom. L. R. t 27. 
In that case the Judicial Committee 
held that s. 41 (6) of Bur. Act IV of 
1898, which enaots that no Civil Court 
is to have jurisdiction to determine 
a claim to any right over land as 
against Government is ultra vires . 
See Damodar v. Secretary of State 
(1921), 46 Bom., 1161 ; 23 Bom. L. R., 
492. 

1 Inhabitants of Mahalingpore v. 
Anderson (1870), 7 B. L. R., 462, 
note. 

1 Nikunja Rani Chowdhurani v. 
Secretary of State (1915), 48 Calc., 
230 ; 20 C. W. N., 604 ; Chiranji Lai 
v. Kehri Singh (1910), 83 All., 1; 
Radha Kanta Aich v. Secretary of 
State (1918), 28 0. W. N., 266, at 
p. 272. See Omrwnissa Bibee v. 
Dilawar Ally Khan (1884), 10 Calc., 
860. 

9 See Kamta Prasad v. Ahmad 
(Saiyed) (1909), 81 AIL, 878; Abdul 
Rahim v. Municipal Commissioner of 
Bombay (1918), 42 Bom., 462; 20 
Bom. L. R. , 987 ; Nur Mahomed v. 
Surat City Municipality (1919), 44 


Bom., 738. 

4 Nikunja Rani CJiowdhurani v. 
Secretary of State (1915), 43 Calc., 
230; 20 C. W. N., 504. 

5 Secretary of States. Fahamidun- 
nissa Begum ( Srimati ) (1889), 17 1. A., 
40; 17 Calc., 590; s.o. in Court 
below, Fahamidannissa Begum v. 
Secretary of State (1886), 14 Calc., 67. 

• See Mahadeo Prasad v. Takia 
Bibi (1902), 25 All., 19. 

I Shiva Prakash v. Kama (1913), 
35 All., 464 ; Baljitv. Mahipat (1918), 
41 All., 203. 

• See Debi Saran Singh v. Raj bans 
Nath Dubey [1918, Pat.], 184. 

• See ValU Arrmal v. Corporation 
of Madras (1912), 88 Mad., 41. 

19 Icharan Singh v. Nilmoney 
Bdiidar (1908), 85 Calc., 470, at 
p.473; 12 C. W. N., 636, at p.688; 
Bhandi Singh v. Ramadhm Roy 
(1905), 10 0. W. N., 991. 

II Bhaishankar Nanabhai v. Muni- 
cipal Corporation of Bombay (1907), 
81 Bom., 604, at p. 609 ; 9Bom.L.R., 
417. See Bholaram Chowdhry v. Cor- 
poration of Calcutta (1909), 86 Calc., 
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A Civil Court may determine whether a municipality is acting in Municipality, 
excess of its powers, 1 and may restrain them from so doing, but when 
jurisdiction has been conferred upon a special tribunal, as in the case of 
municipal elections, for the investigation of matters whioh may possibly 
be in controversy, such jurisdiction is exclusive and cannot be exercised 
concurrently by the ordinary Court ; 2 but where the special tribunal has 
acted in disregard of the provisions of the enactment constituting it, or 
has otherwise acted ultra vires % the jurisdiction of the Civil Court is not 
ousted. 3 

Thus a Civil 4 or Criminal 6 Court has no power to revise the valua- 
tion of houses made by a municipality for the purpose of imposing a 
house tax, or to interfere with the exercise by a municipality of its power 
to purchase land for the purpose of widening a street, 0 or to order par- 
ticular works to be done, 7 or to order the return of a tax duly levied. 0 

The Court can set aside an assessment of tax under section 85, cl. (a), 
of the Bengal Municipal Act, 0 made in consideration of the assessee's 
“ circumstances and property ” (altogether or partly) outside the local 
limits of the municipality. 10 It can by suit deal with irregularities at 
an election, 11 and can order the return of a tax which has been unduly 
levied. 19 

A suit does not lie for the purpose of determining questions the Bombay 
adjudication of which is confided to the Collector by the Bombay |j"^ 8 ltliry 
Hereditary Offices Act, 1874. 19 A Civil Court can declare the plaintiffs 


671; 13 C. W. N., 740; Nataraja 
Mudaliar v. Muncipal Council of 
Mayavaram (1911), 36 Mad., 120. 

1 Ataul Huq v. Chairman , Manick - 
tala Municipality (1920), 48 Calc., 
378 ; Chairman , Oiridih Munici- 
pality v. Srish Chandra Mozwndar 
(1908), 35 Calc., 859 ; 12 0. W. N., 
709; Brindabun Chunder Boy v. 
Municipal Commissioners of Seram- 
pore (1873), 19 W. R. C. R., 309. 

9 Ichharan Singh v. Nilmoney 
Balidar (1908), 35 Calc., 470; 12 
C. W. N., 636 ; Balvant Ramchandra 
v. Secretary of State (1905), 29 Bom., 
480, at p. 503 ; 7 Bom. L. R., 497. 

» See Oanesh Mahadev v. Secretary 
of State (1918), 43 Bom., 221; 21 
Bom. L. R., 27 ; Bhaishankar Nana - 
bhai v. Municipal Corporation of 
Bombay (1907), 31 Bom., 604 ; 9 Bom. 
L. R., 417. 

4 Morar v. Borsad Town Munici- 
pality (1900), 24 Bom., 607 ; 2 Bom. 
L. R., 417. 

1 Municipality of Wai v. Krishnaji 
Qangadhar (1898), 23 Bom., 446. 

4 Ramchandra (Shastri) v. Ahmc- 
dabad Municipality (1900), 24 Bom., 


600; 2 Bom. L. R., 895. 

7 Duke v. Rameswar Malia (1899), 

26 Calc., 811 ; 3 0. W. N., 508. 

8 Kamayya v. Leman (1878), 2 
Mad., 87. 

• Ben. Act III of 1884, as amended 
by Bon. Act IV of 1894. 

10 Kameshwar Pershadv. Chairman 
of the Bhabua Municipality (1900), 

27 Calc., 849 ; Navadip Chandra 
Pal v. Purnananda Saha (1898), 3 
C. W. N., 78. 

11 Sabhapat' Singh v. Abdul Oaffur 
(1896), 24 Oak, 107. See Abdur 
Rahim v. Municipal Board of Koil 
(1899), 22 All., 148. 

11 Leman v. j Damodaraya (1876), 1 
Mad., 158. See, however, Manessur 
Dass v. Collector of Chapra (1876), 

1 Calc., 409. 

18 Bom. Act III of 1874. See Chinto 
Abaji Kulkami v. Lakshmibai (1878), 

2 Bom., 375; Jivaji Sambhaji v. 
Fakir S abaji (1912), 86 Bom., 420; 
14 Bom. L. R., 895 ; Oovmd Sitaram 
v. Bapuji Mahadeo (1893), 18 Bom., 
516 ; Parsha v. Lagmya Shan (1888), 
13 Bom., 83 ; Bhvva v. Vithya (1900), 
25 Bom., 186; 2 Bom. L. R., 869; 
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right to the statue of watandar, 1 and can try the question whether a 
watandar is entitled to receive perquisites from his rayut. 8 

As to a reference to a panohayat, see Mahadu Kashiba v. Krishna 
Tatya Mdhcur (1922), 47 Bom., 95 ; 24 Bom. B. B., 917. 

The following suits are maintainable : 

(a) for a declaration that the plaintiff is the nearest heir of a 

deceased representative watandar ; 3 

(b) to establish a share in the emoluments of a wdtan ; 4 

( c ) for a declaration that an alienation of watan property is void. 5 
As to the bar of oertain suits see Bombay Bevenue Jurisdiction Act 

(X of 1876), s. 4 (a), post, pp, 681, 682. 

As to the duty of the Civil Court to remove an attachment on watan 
property assigned as remuneration of watandar, see Bombay Act III of 
1874, s. 10, as amended by Bombay Act V of 1886.° 

Madras heredi- By section 21 of the Madras Hereditary Village Offices Act, 1895 
offices ^ (Madras Act III of 1895), “ no Civil Court can take into consideration 
or decide any claim to succeed to any of the hereditary village offices 
specified in section 8 of that Act, or any question as to the rate or 
amount of the emoluments of any such office : 7 
Proviso in “ Provided that, if, in any Buit instituted under that Act, the 

jarisdiction' defendant has pleaded before the Collector that a Bevenue Court has no 
jurisdiction to entertain the suit, on the ground that no emoluments, as 
defined in the Act, appertain to the office in respect of which the suit is 
brought, and if, on appeal preferred from the decree in such suit, the 
appellate authority has decided adversely to such plea, the defendant 
may, within six months from the date of the appellate decree, institute 
a suit in a Civil Court tp set aside such appellate decree on the said 
ground, and on that ground only.” 

This section is no bar to a suit for the recovery of land. 8 
The Act does not apply to offices in proprietary estates. 9 
The Act only takes away the jurisdiction of Civil Courts when 
jurisdiction has been conferred on Bevenue Courts. 1 ' 

Khando Narcuycm Kulkarm v. Apaji Bom. L. B 

Sadashiv Kulkami (1877), 2 Bom., 6 Qopal Hcmmmt Gumaste v. Sa- 
370 ; Balkrishna Chimnaji v. Balaji kharam Govmd (1879), 4 Bom., 254. 
Bamchandra (1884), 9 Bom., 25 ; 7 Mad. Aot III of 1895, b. 21 ; see 

Raoji v. Genu (1896), 22 Bom., 844. Audiraeu Veerayya v. Audirazu San - 
» Bamchandra Dabholkar v. Anant gayya (1910), 84 Mad. 177 ; Kesiram 
Sat Shenvi (1888), 8 Bom., 25 ; Raoji NaraUmhukt, v. Narasimhulu Pat - 
Fakira v. Dagdu (1916), 41 Bom., naidu (1906), 80 Mad., 126, distin- 
28 ; 18 Bom. L. B., 779. guishing Raemtha Koundm v. Muthu 

• Vishnu Han Kulkarm v. Ganu Koundan (1888), 18 Mad., 41; Store- 

Trimbdk (1888), 12 Bom., 278. tary of State v. Subbarayudu (1912), 

• Rahim Khan v. Dadamiya (1909), 86 Mad., 559. As to a suit before the 

84 Bom., 101 ; Shankar v. Dattatraya Collector, see s. 18 of the Act. 

(1915), 40 Bom., 55; 17 Bom. L. B., • Gamra Ramawna v. Adabala 

725 ; Balkrishna Chimnaji v. Balaji Rattayya (1909), 88 Mad., 285. 
Bamchandra (1884), 9 Bom., 25. • Vetrabadran Achari v. Suppiah 

• Moheyodin v, Chhotibibi (1880), Achari (1909), 88 Mad., 488. 

5 Bom., 578. 10 Muwula Seetham Naidu v. Doddi 

• JDaltatraya Keshas? v. Tukaram Rami Naidu (1909), 88 Mad., 208. 
Raghu (1920), 45 Bom., 1141; 28 
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The Madras Hereditary Offices Regulation, 1881 (Madras Regulation 
tl of 1881), which now applies only to certain Scheduled Districts,* 
provides 1 2 * that claims to the possession of or to the succession to, heredi- 
tary village or other offioes in the Revenue and Police departments, or to 
the enjoyment of any of the emoluments annexed thereto not be 
oognizable by the ordinary Courts of Judicature. 

A Civil Court has no jurisdiction over a claim in Burma tp the offioe Burma, 
of headman or other village officer, or in respect of any injury caused by 
exclusion from such office, or power to compel the performance of the 
duties, or a division of the emoluments thereof. 8 * 

yV** In the following matters (amongst others) the jurisdiction of the 
Civil Courts is expressly excluded. 

(а) Matters decided by a Settlement Court under the Santbal Santhal 

} Parganas Settlement Regulation. 4 * Suits lie to contest a settlement SetSemcnt 
' officer's decision where only the rights of Zamindars and other proprietors 
as between themselves are concerned. 6 

(б) Matters which the Local Government or a Revenue officer is Punjab 
empowered by the Punjab Alienation Act, 1900,° to dispose of. No Civil Alienation * 
Court can take cognizance of the manner in which the Local Government 

or any Revenue officer exercises any power vested in it or in them under 
that Act. 


(c) Questions regarding the rates or amounts of the quit-rents or pay- 
ments under section 27 enforced or levied under the Madras Proprietary 
Estates Village Service Act, 1894. 7 

(d) A proceeding by a District Collector under the Limited Pro- 
prietors Act, 1911. 8 The Secretary of State or any officer of Government 
shall not be made a party to any suit or be liable in respect of anything 
done or purporting to be done under that Act in good faith.” 

(e) As to the amount of any compensation payable, or of any 
abatement of rent allowable, under the Burma Ferries Act, 10 or under 
section 84 of the Northern India Ferries Act, 1878. 11 

(/) In respect of an act done in the exercise of any power conferred 
by the Central Provinces Registration Act, 1916, 11 

(g) An assessment made under the Indian Income Tax Act, 1922. 18 

(h) A decision passed or act done by the Collector under the Indian 
Treasure Trove Act, 1878. 14 

(i) An assessment of a rate imposed under the United Provinces 
Local Rates Act, 1914. 15 

O’) Complaint of a patwari against a landholder or the tenant of a 


Proprietary 
Estate* Village 
Service. 

Madras 

Limited 

Proprietors. 


Ferries in 
Burma. 

Northern India 
ferries. 

Registration. 

Iucom&Tax. 

Treasure 

Trove. 

U. P. Police 
Kates. 

Complaints of 
patwaris. 


1 Mad. Act III of 1895, s. 2. 

* S. 8. Cf. Palamalai v. Sharvnmga 
(3 894), 17 Mad., 302 ; Pichuvayyan v. 
Vilakkudayan (1897), 21 Mad., 134. 

* Bur. Aofc VI of 1907, s. 26. 

4 Reg. Ill of 1872, as amended by 

Reg. HI of 1908, s. 4. 

8 Reg. m of 1908, s. 9, Bamranjan 

Chuckerbutty v. Nanda Lai Laik 

(1895), 22 Calc., 478. 

* Act XHI of 1900, 8. 21. 


7 As substituted for Mad. Act IX of 
1894, p. 33, by s. 14 of Mad, Act III of 
1914. 

* Mad. Act IV of 1911. 

• Ibid. s. 14. 

10 Bur. Act II of 1890, s. 84. 

** Act XVH of 1878, p. 84, 

*• C. P. Act I of 1916, s, 20. 

» Act XI of 1922, s. 67. 

* 4 Act VI of 1878, s. 17. 

** U.P. Act I of 1914,8,14. 
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Railway 

Commission. 

Hazara Forests, 
Santhal 
Parganas 
Settlement. 


A j mere 
Taluqdars. 


Oudh 

Taluqdars. 

Exclusion of 
jurisdiction. 


village for refusing to remunerate his labours, or against a Collector on 
account of any decision passed by him in pursuance of the Bengal 
Patwaris Regulation, 1817. 1 

(k) Certain matters -cognizable by the Railway Commission. 2 

(l) Certain matters provided for in the Hazara Forest Regulation, 1893. 3 

In the Santhal Parganas there is during the settlement a bar of 

jurisdiction of Civil Courts in regard to— 

(a) any land or any interest in, or arising out of land, or 

(b) the rent or profits of any land, or 

(c) any village headship or other office connected with any land, 4 * 
but the officer empowered to try such suits may re-transfer them to a 
Civil Court established under the Bengal, Agra, and Assam Civil Courts 
Act, 1887 (XII of 1887). 6 

On the publication of a declaration under section 4 of the Ajmere 
Taluqdars’ Relief Regulation, 1872 (IV of 1872), all proceedings in 
respect of debts or liabilities mentioned in the application under section 3 
of the Regulation which may then be pending in any Civil Court in 
British India are barred ; and all processes, executions and attachments 
for, or in respect of, such debts or liabilities become null and void. 0 

There is a similar provision in the Oudh Taluqdars’ Relief Act, 1870. 7 

The following enactments also exclude the jurisdiction of the Civil 
Courts : — 

The Bombay Revenue Jurisdiction Act, 1876, see post, chap, lviii. 

The Benares Family Domain Act, 1904. 8 * * 
The Burma Land and Revenue Act, 1876. u 

The Upper Burma Land and Revenue Regulation, 1889, 10 post , pp. 


640, 641. 

Estates Partition Act, 1897. 11 
The Punjab Land Revenue Act, 1887, s. 158. la 
Assam Land and Revenue Regulation, 1886. 18 
Bengal Land Revenue Sales Act, 1859. 14 
Bombay Land Revenue Code, 1879. 15 
Central Provinces Land Revenue Act, 1917. 18 
Coorg Land and Revenue Regulation, 1899. 17 
Madras Revenue Recovery Act, 1864. 18 
Bengal Public Demands Recovery Act, 1913. 18 
Bombay District Municipal Act, 1901. 20 
Bengal Municipal Act, 1884. 81 


i Ben. Reg. XII of 1817, s. 34. 

8 Act IX of 1890, s. 47. 

8 Reg. Ill of 1911, s. 35. 

4 Reg. Ill of 1908, s. 2, amending 
Reg. HI of 1872, s. 5. 

8 S. 5a added to Reg. in of 1872 
by Reg IH of 1908, s. 2. 

8 Reg. IV of 1872, s. 5. 

7 Act XXIV of 1870, s, 4. 

8 U. P. Act in of 1904, s. 9. 

8 Act H of 1876, post, pp. 639, 640. 

48 Reg. Ill of 1889, post, pp. 640, 641. 

» Ben. Act V of 1897, post , p. 625. 


if Act XVII of 1887, post, pp. 651, 
652. 

18 Reg. I of 1886. 

14 Act XI of 1859, post , pp. 622, 628. 
14 Bom. Act V of 1879. 

18 C. P. Act H of 1917, post , pp. 
648-645. 

17 Reg. I of 1899, post, pp. 646-648. 

18 Mad. Act II of 1864, post, p. 648. 
18 Ben. Aot III of 1918, post, p. 627. 
88 Bom. Aot III of 1901, post , p. 466. 
88 Ben. Act III of 1884, post, p. 463. 
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| United Provinces Municipalities Act, 1916. 1 

Khoti Settlement Act, 1880. 2 

Gujarat Taluqdars Act, 1888. 3 
I Ajmere Irrigation Regulation, 1887. 4 * 
i Bengal Enbankments Act, 1855. 6 

Punjab Minor Canals Act, 1905. 6 

Northern India Canal and Drainage Act, 1878. 7 

Burma Canal Act, 1905. 8 * 

Upper Burma Land and Revenue Regulation, 1889.° 

Burma Towns Act, 1907. 10 

Burma Village Act, 1907. 11 

Chota Nagpur Tenancy Act, 1908. 12 

Bombay Irrigation (Amendment) Act, 1914. 13 

Co-operative Societies Act, 1912. 14 

Charitable Endowments Act, 1890. 16 

Punjab Excise Act, 1914. 18 

Indian Press Act, 1910. 17 

Punjab Registration of Medical Practitioners Act, 191 6. 18 

Assam Medical Act, 191 6. 1,1 

By the Punjab Court of Wards Act, 1903, 1 20 a Court of Law cannot Courts of 
call in question an order made by the Local Government directing the Wards. 

Court of Wards to assume superintendence of properties of land- 
owners.* 1 

There is a similar provision in the Bombay Court of Wards Act. 22 

No Civil Court can try any suit against the Secretary of Stato for Bengal Excise 
India in Council in respect of anything done or alleged to have been Act * 
done in pusuance of the Bengal Excise Act, 1909. 23 There is a similar 
provision in the Punjab Land Preservation (Chos) Act, 1900. 24 

By the Central Provinces Land Alienation Act, 1916, a Civil Court Central 
ohall not have jurisdiction in any matter which the Chief Commissioner 
or a Revenue Officer is empowered by that Act to dispose of. 25 No Civil 
Court can take cognizance of the manner in which the Chief Commis- 
sioner or any Revenue Officer exercises any power vested in him under 
that Act. 26 

When it appears to the Deputy Commissioner that any Civil Court 


1 U. P. Act II of 1916. 

• Bom. Act I of 1880, post , p. 638. 

• Bom. Act VI of 1888, s. 8 (1). 

4 Reg. VIII of 1887, post , p. 436. 

3 Act XXXII of 1855. 

• Punj. Act III of 1905, post, p. 438. 

7 Act VIII of 1873, post, p. 437. 

• Bur. Act II of 1905, post , p. 437. 

• Reg. in of 1889, post , pp. 640, 641. 

10 Bur. Act III of 1907, s. 12. 

11 Bur. Act VI of 1907. 

l * Ben. Act VI of 1908, post , p. 575. 

13 Born. Act II of 1914, s. 2, adding 

s. 83 to Bom. Aot VH of 1879. Vishnu 

Vinayak v. Secretary of State (1921), 

T. C.J.I. 


46 Bom. 738. 

14 Act II of 1912, post, pp. 421, 422. 
18 Act VI of 1890, s. 14. 

18 Punj. Act I of 1914, s. 57, 

17 Act I of 1910, s. 22. 

18 Punj. Act II of 1916, s. 19. 

18 Assam Act I of 1916, s. 27. 

88 Punj. Act II of 1903. 

31 S. 5 (3). 

** Bom. Act I of 1905, s. 45. 

88 Ben. Act V of 1909, s. 92. 

84 Punj. Act U of 1900, s. 21. 

88 C. P. Act II of 1916, B. 24 (1). 

88 Ibid. s. 24 (2). 


20 
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Jurisdiction 
not barred by 
judgment of 
Criminal Court. 


Particular 

remedy. 


.Liability of 
Secretary of 
State, 


has passed a decree or order contrary to any of the provisions of that 
Act, he may, within two months of the date upon which he is informed 
of such decree or order, apply for the revision of such decree or order to 
the Court, if any, to which an appeal would lie from such deoree or 
order, or in any other case to the Court of the Judicial Commissioner, 
and if the Court finds that such decree or order is contrary to any of the 
provisions of that Act, it shall alter it so as to make it consistent with 
that Act. 1 

When any such appellate Court passes an .order rejecting such appli- 
cation, the Deputy Commissioner may, within two months after he is 
informed of such order, apply to the Court of the Judicial Commissioner 
for revision thereof. 2 

Although a Civil Couit has no power to interfere with cm order passed 
by a magistrate in accordance with powers given to him by law, 3 there 
is no reason why a Civil Court should not determine questions as to 
rights which were otherwise within its jurisdiction, whether the magis- 
trate exceeded his jurisdiction 4 or whether he determined the question 
of those rights for the purposes of making an order within his 
jurisdiction. 6 

In municipal and other Acts containing a special procedure for the 
determination of oertain questions, it is submitted that a provision that 
a decision Bhould be final excludes a suit, but in Valli Ammal v. Cor- 
poration of Madras (1912), 88 Mad., 41, it was held that the word “ final ” 
excluded further action under the Act in question, but did not exclude 
a suit. 

Where an enactment prescribes a particular remedy for the enforce- 
ment of a right, that remedy alone must be adopted, and a suit excluded. 6 
Thus a suit does not lie for the custody of a child. 7 

In many cases besides those above referred to the. Legislature has 
restricted rights of suit, which would otherwise exist. 

As to suitB by and against princes and chiefs, see post, pp. 828, 829. 

Neither the Secretary of State nor any member of his Council is per- 
sonally liable in respect of any assurance or contract made by or on 


i C. P. Act II of 1916, s. 26 (2). 

• Ibid. s. 26 (8). 

* Ujalamayi Dasi v. Chcmdra 
Kumar Neogi (1869), 4 B. L. R. F. B., 
24 ; 12 W. R. F. B., 18. See Bdkas 
Bam Sahoo y. Chummun Bam (1867), 
7 W. R. C. R., 11 ; Chum Lall v. 
Bam Kishen Sahu (1888), 16 Calc., 
460, at p. 466 ; Unity Bam Sahoo v. 
Mohi Lall Boy (1880), 6 Calc. , 291. 
See Collector of Hooghly v. Iswar 
Chandra Mitter (1871), 7 B. L. R., 
449. 

v 4 Sham Doss v. Bhola Doss (1864), 
1 W. R. C. R., 824 ; Anund Chunder 
Chatterjee v. Bokho Tarun Chatterjee 
(1865), 2 W. R. C. R., 287 ; Azeezoollah 


Gazee v. Bunk Beharee Boy (1867), 
7 W. R. C. R., 47 ; Eshan Chunder 
Banerjee v. Nund Coomar Banerjee 
(1867), 8 W. R. C. R., 239. 

4 Secretary of State v. Jethabhai 
Kalidas (1892), 17 Bom., 298 ; Chuni 
Lall v. Bam Kishen Sahu (1888), 15 
Calc., 460 ; Mutty Bam Sahoo v. Mohi 
Lall Boy (1880), 6 Calc., 291. 

4 Chumlal Virchand v. Ahmedabad 
Municipality (1911), 36 Bom., 47. 

7 Sathi v. Bamandhi Pandaram 
(1919), 42 Mad., 647. See Besant v. 
Narayaniah (1914), 41 I. A., 814 ; 38 
Mad., 807; 18 C. W. N., 1089; 10 
Bom. L. R., 625. 
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behalf of the Secretary of State in Council, or any other liability incurred 
by the Secretary of State or the Secretary of State in Council in his or 
their official capacity, nor in respect of any contraot, covenant, or engage- 
ment of the East India Company; nor is any person executing any 
assurance or contract on behalf of the Secretary of State in Council 
personally liable in respect thereof. 1 

A Judge, Magistrate, 2 Justice of the Peace, or other person aoting Proceedings 
judicially 3 is protected from suit 4 in respect of acts done or ordered to be ^“^ udiciaI 
done by him in the discharge of his judicial duty, whether or not within 
the limits of his jurisdiction: 5 Provided that he at the time in good 
faith 6 believed himself to have jurisdiction. 7 

It has been held that the question of good faith does not arise if the Good faith* 
Judicial officer had jurisdiction ; 8 but it has also been held that he is not 
protected if he has failed to act reasonably, carefully, and circumspectly 
in discharge of his duties. 0 There must be an “ honest persuasion 
founded, after fair inquiry and consideration, upon what might mis- 
takenly, either in law or in fact, be considered a reasonable or probable 
ground by a person possessing ordinary qualifications for the office hold 
by the magistrate sought to be made liable.'* 10 

To secure protection under the Act the defendant must show : 

(1) that the act complained of was done or ordered by him in the 

discharge of his judicial duty ; and 

(2) that it was within the limits of his jurisdiction, or if not within 


1 5, 6 Geo. V. c. 61, s- 32 (3). 

* This includes any one vested with 
the powers of a magistrate : Act X of 
1897, s. 3 (31) ; Halimoozumah ( Shah - 
zada) v. Municipal Commissioners of 
Hooghly (1870), 13 W. It. C. R., 840. 

8 Sinclair v. Broughton (1882), 9 
I. A., 162 ; 9 Calc., 341 ; 13 C. L. R., 
186 ; Chunder Narain Singh v. Brijo 
Bullub Gooyee (1874), 14 B. L. It., 
264 ; 21 W. R. C. R., 391 ; Collector of 
Hooghly v. Tarak Nath Mukhopadhya 
(1871), 7 B. L. R., 449 ; 16 W. R. C. R., 
63 ; Seshaiyangar v. Raghunatha 
Row (1870), 6 Mad. H. C., 346; Paran - 
kusam v. Stuart (1866), 2 Mad. H. C., 
396. He is not protected by this 
provision when he is acting ministeri- 
ally : Chtmder Narain Singh v. Brijo 
Bullub Gooyee (1874), 14 B. L. R., 
254 ; 21 W. R. C. R., 891 ; Collector of 
Hooghly v. Iswar Chandra Mitter 
(1871), 7 B. L. R., 449. 

4 Act XVIU of 1850, s. 1. 

6 See Parankusam v. Stuart (1865), 

2 Mad. H. C.,396 ; Clarke v. Brojendra 

Kishore Roy Chowdhury (1912), 39 

I. A., 163, at p. 177 ; 39 Calc., 953, at 


p. 967; 16 C. W. N., 865, at p. 874; 
14 Bom. L. R., 717, at p. 772; Vithal 
Ramchandra v. Raghavendra Ram 
Rao (1920), 46 Bom., 1089 ; 23 Bom. 
L. R., 447. 

e A thing is deemed to bo dono “ in 
good faith ” where it is in fact done 
honestly, whether it is done negli- 
gently or not : Act X of 1897, s. 3 (20). 
Cf. Calder v. Halket (1839), 2 M. I. A., 
293. 

7 As to the meaning of “ Jurisdic- 
tion,” see ante , p. 1. 

8 Meghraj v. Zakir Hussain (1876), 
1 All. 280 ; Ttyen v. Ram Lai (1890), 
12 All., 115 ; Girjashanker v. Gopalji 
(1905), 30 Bom., 241 ; 7 Bom. L. R.,951. 

9 Vinayak Divakar v. Itcha (Ban) 
(1865), 3 Bom. H. 0. A. C.,36 ; Vythoba 
Malhari v. Cor field (1866), ibid., 
App. 1; Collector of Sea Customs v. 
Putmiar Chithambaram (1876), 1 
Mad., 89. See Act X of 1897, s. 8 (20), 
above, note 6. 

10 Ragunada Ran v. Nathamuni 
Thathamayyangar (1871), 6 Mad. 
H. C., 423, at p. 489. 
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those limits, that he, at the time, in good faith, believed himself 
to have jurisdiction to do or order the acts complained of. 1 

Similar protection is given to an officer of Court or any other person 
who is bound to execute the lawful warrants or orders of any such 
judicial officer or person acting judicially. 2 

As to the protection given to Village Courts and Village Benches in the 
Central Provinces, see Central Provinces Village Panchayat Act, 1920, 
s. 66. 3 

Police Officers. Under certain enactments, e.g . the Madras District Police Act, 1859, 4 * 
the Rangoon Police Act, 1899, 6 and the North-West Border Military 
Police Act, 1904,° the production of a warrant which justified the alleged 
tortious act is a sufficient protection to a police officer. 

Forest Officers. Suits do not lie against public servants acting in good faith under the 
Indian Forests Act, 1878, 7 or the Hazara Forests Regulation, 1911, 8 * or 
for anything done or omitted by them in good faith under the Assam 
Forest Regulation, 1891,° the Burma Forests Act, 1902, 10 the British 
Baluchistan Forests Regulation, 1890, 11 or the Madras Forest Act, 1882, 12 * 
or the Punjab Land Preservation Act, 1900. 18 
Madras Estates No suit or other proceeding lies against the Secretary of State or any 
Act< officer of Government in respect of anything done by a Collector or other 

officer regarding a deposit of rent under the Madras Estates Act, 1908, 14 
the Punjab Tenancy Act, 1887, 15 or the Agra Tenancy Act, 1901. 14 

Commissioners under the Rangoon 17 and Chittagong Port Trust 18 
are not liable in respect of acts done by harbour -masters and other 
subordinates. 

Immunity in jti In many enactments the legislature has protected by immunity from 
done in ^ood^f | BU ^’ P rosecu ^ on » or other proceeding acts done in good faith under the 
faith under yjcolour of the particular enactment, 
colour of Act. | p or i n8 tances see : 

Ajmere Taluqdars’ Relief Regulation, 1872. 19 

Ahmedabad Taluqdars Act, 1862. 20 

Oudh Taluqdars* Relief Act, 1870. 81 

Bundelkhand Incumbered Estates Act, 1903. 22 

Broach and Kaira Incumbered Estates Act, 1881. 23 

Chota Nagpur Incumbered Estates Act, 1876. 24 

Sindh Incumbered Estates Act, 1896. 26 


1 Girjashankar v. Oopalji (1905), 
30 Bom., 241 ; 7 Bom. L. R., 951. 

8 Act XVIII of 1850, s. 1. 

8 C. P. Act V of 1920. 

4 Act XXIV of 1859, s. 54. 

8 Bur. Act IV of 1899, s. 54. 

• Act IV of 1904, s. 15. 

7 Act VII of 1878, s. 73. 

8 Reg. Ill of 1911, s. 56. 

• Reg. VII of 1891, s. 70. 

i® Bur. Act IV of 1902, s. 79. 

» Reg. V of 1890, s. 87. 

18 Mad. Act V of 1882, s. 61. 

» Punj. Act II of 1900, s. 21. 

84 Mad. Act I of 1906, s. 72. 


48 Act XVI of 1887, s. 32 (3). 
i® U. P. Act II of 1901, s. 118. 

” Bur. Act IV of 1905, s. 101. 

« Ben. Act V of 1914, ss. 107, 110. 
See also Bombay Port Trust Aot, 1879 
(Bom. Aot VI of 1879, s. 87). 

18 Reg. IV of 1872, s. 34. 

2 ® Bom. Act VI of 1862, s. 19. 

« Act XXIV of 1870, s. 23. 

81 U. P. Aot I of 1908, s. 85, extended 
by U. P. Act V of 1915. 

88 Act XXI of 1881, s. 36. 

84 Act VI of 1876, s. 22. 

88 Act XX of 1896, s. 38. 
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Bombay Revenue J urisdiction Act, 1876. 1 

Bengal Excise Act, 1909. 2 

United Provinces Excise Act, 1910. 3 

Burma Excise Act, 1917. 4 * 

Bihar and Orissa Excise Act, 1915. 6 

Eastern Bengal and Assam Excise Act, 1910. fl 

Indian Income Tax Act, 1922. 7 

Sea Customs Act, 1878. 8 * 

United Provinces Village Panchayat Act, 1920.* 
Bombay Abkari Act, 1878. 10 II * 
Madras Abkari Act, 1886.” 

Madras Salt Act, 1889.” 

Bombay Salt Act, 1890. 18 

Burma Salt Act, 1917. 14 

Bombay Court of Wards Act, 1905. 16 

United Provinces Court of Wards Act, 1912.” 

Punjab Court of Wards Act, 1903. 17 

Bengal Alluvion and Diluvion Act, 1847. 18 

Bengal Alluvial Bands Act, 1920. 18 

Indian Treasure Trove Act, 1878.- 0 

The Provident Funds Act, 1897. 21 

Bengal Medical Act, 191 4. 22 

Madras Medical Registration Act, 1914. 23 

Bihar and Orissa Medical Act, 1916. 24 

United Provinces Medical Act, 1917. 2;i 

Assam Medical Act, 1917. 30 

Indian Press Act, 1910. 27 

Indian Electricity Act, 1910. 8 

Cantonments Act, 1910. 21 * 

Calcutta Hackney Carriage Act, 1919. ;, ° 


I Act X of 1876, s. 6. 

8 Ben. Act V of 1909, s. 91. This 
and the other Excise Acts protect in 
respect of acts done under any other 
law for the time being in force relating 
to the excise revenue. 

a U. P. Act IV of 1910, s. 78. 

4 3ur. Act V of 1917, s. 68. 

6 B. and O. Act II of 1915, s. 95. 

• E. B. and A. Act I of 1910, 
s. 76. 

7 Act XI of 1922, s. 67. 

8 Act VIII of 1878, s. 197. 

8 U. P. Act VI of 1920, s. 73. 

30 Bom. Act V of 1878, s. 17. This 
does not affect the jurisdiction of the 
High Court of Bombay or of the 
Court of Small Causes at Bombay: 
ibid . 

II Mad. Act I of 1886, s. 72. 

18 Mad. Act IV of 1889, s. 87. 


18 Bom. Act II of 1890, s. 61. 

14 Bur. Act II of 1917, s. 85. 

15 Bom. Act I of 1905, s. 45. 

18 U. P. Act IV «of 1912, s. 53, As 
to a member of an advisory com- 
mittee, see ibid. s. 68 (5). 

17 Punj. Act II of 1908, s. 52 (2). 

18 Act IX of 1847, s. 9. 

18 Ben. Act V of 1920, s. 9. 

20 Act VI of 1878, s. 17. 

21 Act IX of 1897, s. 5. 

88 Ben. Act VI of 1914, s. 27. 

28 Mad. Act IV of 1914, s. 19. 

84 B. and O. Act II of 1916, s. 2. 

58 U. P. Act III of 1917, s. 28. 

84 Assam Act I of 1916, s. 27. 

87 Act I of 1910, s. 22. 

88 Act IX of 1910, s. 56. 

88 Act XV of 1910, s. 28. 

30 Bern Act I of 1919, s. 88. 
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; Bengal Village Self-Government Act, 1919. 1 * 
■j Upper Burma Oil Regulation, 1910.* 

I Calcutta Improvement Act, 1911. 3 
i Madras Survey and Boundaries Act, 1897. 4 * * 
/ Madras City Municipal Act, 1904.° 

> Madras District Municipalities Acts, 1884 and 1916.® 

| Bombay Village Sanitation Act, 1889. 7 * 
{ Destructive Insects and Pests Act, 1914. H 
\ Dourine Act, 1910. 9 
| Indian Factories Act; 1911. 10 
^Indian Airships Act, 1911. 11 * 
Burma Municipal Act, 1898. la 
Xower Burma Town and Village Act, 1898. 13 
Rangoon Port Act, 1905. 14 * 
Sind-Sagar Doab Colonisation Act, 1902. 18 
Punjab Minor Canals Act, 1905. 10 
Simla House Act, 1918. 17 
Madras Forest Act, 1882. 18 
Burma Forest Act, 1902. 18 
Assam Forest Regulation, 1891. 20 
British Baluchistan Fftrest Regulation, 1890. 21 
Punjab Land Preservation (Chos) Act, 1900. 22 
Bihar and Orissa Village Administration Act, 1922. 23 
Bihar and Orissa Private Irrigation Works Act, 1922. 24 
Bihar and Orissa Minor Irrigation Works Act, 1922. 25 
City of Bombay Police Act, 1902. 20 
Bombay District Police Act, 1890. 27 
Bombay Town Planning Act, 1915. 28 . 

Frontier Crimes Regulation, 1901. 20 
Burma Rural Self-Government Act, 1021 
Sikh Gurdwaras and Shrines Act, 1922. 31 

In some cases the exercise of jurisdiction by a Civil Court is depen- 
dent upon the sanction of some other authority. Where a legislative 


1 Ben. Act V of 1919, s. 63. 

• Reg. VI of 1910, s. 12. 

3 Ben. Act V of 1911, s. 155. 

4 Mad. Act IV of 1897, s. 83. 

• Mad. Act IV of 1904, 8. 459. 

• Mad. Act IV of 1884, s. 261 (4) ; 
Mad. Act IV of 1916, 8. 2, inserting 
s. 189 d (2)£in Mad. Act IV of 1884. 
See post, p. 470. 

7 Bom. Aot I of 1889, s. 46. 

• Act II of 1914, s. 6. 

• Act V of 1910, 8. 16. 

10 Aot XII of 1911, s. 58. 

» Aot XVII of 1911, s. 14. 

18 Bur. Aot III of 1898, s. 42 a, as 

inserted by Bur. Act II of 1911, s. 4. 

18 Bur. Aot IV of 1898, s. 45. 

44 Bur. Aot IV of 1905, s. 101. 


14 Punj. Act I of 1902, a. 15. 

18 Punj. Act III of 1905, a. 67 (2). 

17 Punj. Act I of 1918, s. 14. 

18 Mad. Aot V of 1882, s. 61. 

™ Bur. Act IV of 1902, s. 79. 

38 Reg. VII of 1891, s. 77. 

« Reg. V. of 1890, s. 37. 

88 Punj. Act II of 1900, s. 21. 

33 B. & O. Act III of 1922, b. 92. 

34 B. <& O. Act V of 1922, s. 49. 

38 B. & O. Aot VI of 1922, s. 45. 

38 Bom. Aot IV of 1902, a. 140. 

87 Bom. Aot TV of 1890, b. 80. 

88 Bom. Act I of 1915, s. 49. 

88 Reg. Ill of 1901, s. 63. 

88 Bur. Aot IV of 1921, s. 70* 

81 Punj. Act VI of 1922, s.. 22. 
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enactment requires the sanction of any authority for the institution of a 
suit, a Court has no jurisdiction to try such suit in the absence of such 
sanction, 1 , but where such sanction is not required by any suoh enact* 
ment, but as a rule of practioe, as for instance sanction for a suit by or 
against a Receiver, such sanction can be obtained during the course of 
the litigation, and there is no question of jurisdiction. 2 

By sections 4 and 6 of the Pensions Act, 1871, 8 except on receiving a Pensions Act, 
certificate from the Collector, Deputy-Commissioner, or other officer 
authorised in that behalf that it be tried by a Civil Court otherwise 
competent to try the same, no Civil Court 4 can entertain any suit 
relating to any pension 6 or grant of money or land revenue 8 conferred or 
made by the British or any former Government, whatever may have 
been the consideration for any such pension or grant, and whatever may 
have been the nature of the payment claim or right for whioh such 
pension or grant may have been substituted. 7 

It has been held in Madras 8 that the above restriction has no Endowments, 
application to religious and charitable endowments, but an opposite view w 

has been maintained in Bombay. 0 

No certificate is necessary in case of the following suits : 

(a) a suit claiming the land itself ; 10 


1 See Dinesh Chunder Roy v. 
Oolam Mostapha (1888), 1C Calc., 89. 

2 Ammukutty v. Manavikraman 
(1920), 43 Mad., 793; Jagat Tarini 
Dasi v. Naha Gopal Chaki (1907), 34 
Calc., 305; Banku Bchari Dey v. 
llarendra Nath Mukerjec (1910), 15 
C. W. N., 54 ; Maharajah of Burdwan 
v. Apurba Krishna Roy (1911), ibid. 
872. Contra Pramatha Nath Gan - 
gooly v. Khetra Nath Bancrjee (1904), 
32 Calc., 270. 

8 Act XXIII of 1871. 

8 This includes a Forest Settlement 
officer: Secretary of State v. Vydia 
Pillai (1893), 17 Mad., 193. 

* This does not apply to a zamin- 
dari the revenue of which is remitted 
by the Government : Mannu Lai v. 
Fazal Imam (1911), 33 All., 580. 

• This applies only whore there is 
a distinct grant of land revenue : 
Secretary of State v. Subbara/yudu 
(1912), 86 Mad., 559. See Mannu Lai 
v. Fatal Imam (1911), 83 All., 580; 
Ganpat Rao v. Anand Rao (1905), 28 
AIL, 104. It applies to a suit for a 
share of land revenue assigned for the 
purpose of supporting the office of 
kulkarni (a functionary under the 
village accountant) : Balkrishna v. 
Dattatraya (1917), 42 Bom., 257 ; 20 
Bom. L. R., 325. 


» Act XXIII of 1871, s. 4. Dwar - 
kanath Amrit v. Mahadeo Balkrishna 
(1912), 37 Bom., 91 ; 14 Bom. L. R., 
938 ; Balkrishna v. Dattatraya (1917), 
42 Bom., 257; 20 Bom. L. R., 325; 
Madhavrao v. Secretary of State 
(1920), 22 Bom. B. R., 1176 ; Shivram 
Dinkar Qharpuray v. Secretary of 
State (188G), 11 Bom., 222. 

8 V enlcateswari Aiyar v. Secretary 
of State (1907), 31 Mad., 12 ; Secre- 
tary of State v. Abdul Uakkim Khan 
(1880), 2 Mad., 294 ; Kolandai Mu - 
dali v. Sankara Bharadhi (1882), 
5 Mad., 302; Subramanya Ayyar 
v. Secretary of State (1883), 6 Mad., 
361; AtJiavulla v. Gouse (1888), 11 
Mad., 283. 

8 Miya v. Bava Saheb Santi Miya 
(Sayad) (1896), 22 Bom., 496 ; Vyankaji 
v. Sarjarao Apajlrao (1891), 16 Bom., 
587. See Maharaval Mohansingji 
Jeysingji v. Government of Bombay 
(1881), 8 I. A., 77; 5 Bom., 408. 

18 Ganpat Rao v. Anand Rao (1909), 
37 1. A. f 39 ; 32 All., 148 ; 14 C. W. N., 
310 ; Sapdanmia v. Hasarmiya ( 1920) , 
22 Bom. L. R., 959, following Vasudev 
Pandit v. Collector of Puma (1873), 10 
Bom. H. C. (A. C.), 471; Balvant 
Ramchandra v. Secretary of State 
(1905), 29 Bom., 480 ; 7 Bom. B. R., 
497; Bavji Narayan MandUk v. 
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(b) a suit for a declaration of the plaintiff 1 s eligibility to officiate as 

patel of a village ; 1 or 

(c) a suit by assignees of land revenue for arrears 2 or a suit by an 

inamdar of a village against a khot to recover rent in kind ; 3 

(d) a proceeding in execution for payment of money which the 

Collector had been ordered to pay. 4 

The Act applies where the claim is to recover money retained by 
Government, 6 even where the dispute is between private individuals as 
to money payable by Government. 0 

It includes a suit for a declaration that the plaintiffs are owners of a 
share in a Deshpande Kulkarni Vatar which consists of a cash allowance 
paid annually from the Government Treasury. 7 

Even if a certificate be given, a Civil Court cannot make an order or 
decree by which the liability of Government to pay any such pension or 
grant as aforesaid is affected directly or indirectly. 8 

Nothing in sections 4 and 6 applies 9 to — 

(1) Any inam of the class referred to in the first section of Madras 

Act IV of 1862, viz. hereditary or personal grants of money or 
of land revenue, however denominated, conferred by the 
authority of the Governor of Madras in Council (or which 
having been made by any Native Government have been con- 
firmed or continued by the British Government : Act XXXI of 
1866) in consideration of services rendered to the State, or in 
lieu of resumed offices or privileges, or of zamindaris or 
paleiyams forfeited or held under attachment or management 
by the officers of Government, or as a yaumia or charitable 
allowance or as a pension, which has been or shall be enfran- 
chised by the Imam Commissioner, and converted into freeholds 
in perpetuity, or into absolute freeholds in perpetuity. 

(2) Pensions theretofore granted by Government in the territories 

respectively subject to the Lieutenant-Governor (now Governor) 

Dadaji Bapuji Desai (1875), 1 Bom., Jeysingji v. Government of Bombay 
528 ; Babaji Hari v. Raj ar ami Ballal (1881), 8 I. A., 77 ; 5 Bom. 408. 

(1876), 1 Bom., 75 ; Panchanada v. 6 Mahomed Isaak Mushy ak (Syed) 
Nilakanda (1888), 7 Mad., 191 ; Tiru- v. Azeezoon Nissa Begum (1882), 4 

malm Naik (Kumara) v. Bangaru Mad., 341; Vyankaji v. Sarjarao 

Tirv/malai Sauri Naik (1898), 21 Apajirao (1891), 16 Bom., 537 ; Audi 

Mad., 810, at p. 820. See Hazara Achen v. Kombi Achen (1894), 18 

Begum (Shahzadee) v. Collector of Mad., 187 ; Deo Knar v. Mankuar 

Burdwan (1874), 28 W. R. 0. R., 878. (1894), 21 I. A., 148 ; 17 All., 1 ; Miya 

1 Gurushidgavda v. Rudragavdati Vali XJlla v. Bava Santi Miya ( Bayed ) 

(1877), 1 Bom., 531. (1896), 22 Bom., 496. 

8 Nagar Mai v. Ali Ahmad (1888) » 7 Dwarkanath Amrit v. Mahadeo 

10 All., 896. Balkrislma (1912), 37 Bom., 91 ; 14 

* Gangadhar Hari Karkare v. Bom. L. R., 938. 

Morbhat Purohit (1893), 18 Bom., 8 Act XXIII of 1871, s. 6. Secre- 
525. tary of State v. Jawahir Lai (1915), 

4 Chhagan Lalv . Pranjivan (1909), 87 AIL, 888, upheld on appeal, Shiam 

84 Bom., 154 ; 11 Bom. L. R., 1369. Sundar Lai (Hakim) v. Secretary of 

4 Vasudev Sadashiv Modak v. Col- State , P. C. 21/10/19. 

lector of Ratnagiri (1877), 4 L A., 119 ; • Act XXIII of 1871, b. 7. 

2 Bom., 99 ; Maharaval Mohansingji 
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of Bengal, and the Lieutenant-Governor of the North-West 
Provinces (now Governor of Agra and Oudh) either wholly or in 
part as an indemnity for loss sustained by the resumption by a 
Native Government of lands held under sanads purporting to 
confer a right in perpetuity. Such pensions are not liable to 
resumption on the death of the recipient, but every such 
pension is capable of alienation and descent, and may be sued 
for and recovered in the same manner as other property. 1 

As to the resumption of a saranjam grant, see Secretary of State v. 

Laxmibai (1922), 50 I. A., 313. 

The certificate can be obtained at any time before the final decree 
even during appeal proceedings. 2 

By section 55 of the Bengal Court of Wards Act, 1879, 3 no suit shall Courts of 
be brought on behalf of any ward by a manager without the authority of Wards * 
the Court. There are similar provisions in Madras 4 and Bombay . r> 

As to proceedings against soldiers of His Majesty’s regular forces, see Sou.i . 

44, 45 Viet. c. 58, s. 144. 

The Civil Procedure Code (Act V of 1908) has placed a 
bar against the trial of suits in the following cases : — 

“ Section 10. No Court shall proceed with the trial of any Pending suits, 
suit in which the matter in issue is also directly and sub- 
stantially in issue in a previously instituted suit between the 
same parties, or between parties under whom they or any of 
them claim, litigating under the same title, where such suit is 
pending in the same or any other Court in British India having 
jurisdiction to grant the relief claimed, or in any Court beyond 
the limits of British India established or continued by the 
Governor-General in Council and having like jurisdiction, or 
before His Majesty in Council. 

" Explanation. — The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a 
suit founded on the same cause of action. 

“ Section 11. No Court shall try any suit or issue in net judicata. 
which the matter directly and substantially in issue has been 
directly and substantially in issue in a former suit between 
the same parties, or between parties under whom they or any 
of them claim, litigating under the same title, in a Court of 
jurisdiction competent to try such subsequent suit or the suit 
in which such issue has been subsequently raised, and has 
been heard and finally decided by such Court. 

" Explanation I . — The expression ‘ former suit' shall 

1 Act XXIII of 1871, b. 7. • Ben. Act IX of 1879. 

* Oanpat Bao v. Anand Rao (1909), 4 Mad. Aot I of 1911, b. 8, amend - 

37 I. A., 39 ; 32 All., 148 ; 14 0. W. N., ing Mad. Act I of 1902, s. 52. 

310. 1 Bom. Act I of 1905, s. 85. 
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denote a suit which has been decided prior to the suit in 
question whether or not it was instituted prior thereto. 

“Explanation II. — For the purposes of this section the 
competence of a Court shall be determined irrespective of any 
provisions as to a right of appeal from the decision of such 
Court. 

“ Explanation III. — The matter above referred to must in 
the former suit have been alleged by one party and either 
denied or admitted, expressly or impliedly, by the other. 

“ Explanation IV. — Any matter which might and ought to 
have been made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly and sub- 
stantially in issue in such suit. 

“ Explanation V. — Any relief claimed in the plaint, which 
is not expressly granted by the decree, shall for the purpose 
of this Bection, be deemed to have been refused. 

“ Explanation VI. — Where persons litigate bona fide in 
respect of a public right or of a private right claimed in 
common for themselves and others, all persons interested 
in such right shall, for the purposes of this section, be deemed 
to claim under the persons so litigating. 

“ Section 12. Where a plaintiff is precluded by rules 
from instituting a further suit in respect of any particular 
cause of action, he shall not be entitled to institute a suit in 
respect of such cause of action in any Court to which this 
Code applies. 

“ Section 13. A foreign judgment shall be conclusive as 
to any matter thereby directly adjudicated upon between the 
same parties or between parties under whom they or any of 
them claim litigating under the same title except — 

(a) where it has not been pronounced by a Court of 

competent jurisdiction ; 

(b) where it has not been given on the merits of the case; 1 

(c) where it appears on the face of the proceeding to be 

founded on an incorrect view of international law or 
a refusal to recognise the law of British India in cases 
to which such law is applicable ; 

(d) where the proceedings in which the judgment was 

obtained are opposed to natural justice ; 

1 See Sivaraman Ohetti r. Iburam Shau Khan v. Oafar Khan (1891), 
Sahtb (1896), 18 Mad., 837,- Fatal 15 Mad., 82. 
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(<?) where it has been obtained by fraud ; 

(/) where it sustains a claim founded on a breach of any 
law in force in British India." 

The decisions under these provisions are to be found in Gaspersz’s 
“ Modem and Equitable Estoppel and Res Judicata,” 8rd edn.; Wood- 
roffe’s “ Civil Procedure Code ” ; Mulla’s «* Code of Civil Procedure,” 

7th edn. 

“ Section 14. The Court shall presume, upon the production of any Presumption as 
document purporting to be a certified copy of a foreign judgment, that ^ents. 
such judgment was pronounced by a Court of competent jurisdiction, 
unless the contrary appears on the record ; but such presumption may 
be displaced by proving want of jurisdiction.” 

“ Section 15. Every suit shall be instituted in the Court Court in *hich 
of the lowest grade competent to try it.” fo«titund. 

“ Court of the lowest grade ” refers only to Courts to which the Civil 
Procedure Code is applicable. 1 * It applies to cases under the Bengal 
Tenancy Act, 1885. 3 

This rule is not one of jurisdiction but of procedure.'* Where a suit 
is instituted in a Court of lower grade than applicable, the question is 
one of jurisdiction. 4 * * 

This section does not prevent a District Judge trying a suit, which 
was triable by a Subordinate Judge/' or a Subordinate Judge trying a 
suit within the jurisdiction of a Munsif ’s Court. 0 It is for the protection 
of a Court which may decline to try a case which should have been 
instituted in a lower Court. 7 

“ Section 10. Subject to the pecuniary or other limitations s»iu to be in- 

* *■ - stituted where 

prescribed by any law, suits — subject-matter 

(a) for the recovery of immovable property with or without 18 8ltuate ‘ 

rent or profits, 

(b) for the partition of immovable property, 

(c) for foreclosure or redemption in the case of a mortgage 

of a charge upon immovable property, 

(d) for the determination of any other right to or interest 

in immovable property , 8 


1 Mirkhan v. Kadarsa (1889), 13 

Mad., 145. 

* Fazlur Rahim Abu Ahmed v. 

Dwarka Nath Chowdhry (1903), 80 

Calc., 468; Nidhi Lai v. Mazhar 
Husain (1884), 7 All., 230. Of. 

Oourachandra Patnaikudu v. Vik • 
rama Deo (1899), 23 Mad., 367. 

1 Matra Mondal v. Hari Mohun. 

Mullick (1889), 17 Calc., 155. 


* Ibid, at p. 160. 

8 Augustine v. Medlycott (1892), 15 
Mad., 241. 

8 Matra Mondal v. Hari Mohun 
Munich (1889), 17 Calc., 155; Nidhi 
Lai v. Mazhar Husain (1884), 7 All., 
230. 

9 Nidhi Lai v. Mazhar Husain 
(1884), 7 All., 230. 

8 This includes a claim to charge 
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(e) for compensation for wrong to immovable property, 

(/) for the recovery of movable property actually under 
distraint or attachment, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate : 

“ Provided that a suit to obtain relief respecting, or compen- 
sation for wrong 1 to, immovable property held by or on behalf 
of the defendant may, where the relief sought can be entirely 
obtained through his personal obedience, be instituted either 
in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Court within the local limits of 
whose jurisdiction he actually and voluntarily resides, or 
carries on business, or personally works for gain. 

“ Explanation . — In this section 1 property ’ means property 
situate in British India.” 2 

This section has no application to a High Court in the exercise of its 
ordinary original Civil jurisdiction. 3 


immovable “ Section 17. Where a suit is to obtain relief respecting, 
property »itu- or compensation for wrong to, immovable property situate 
within the jurisdiction of different Courts, 4 the suit may be 
Courts?* instituted in any Court within the local limits of whose juris- 
diction any portion of the property is situate : Provided that, 
in respect of the value of the subject-matter of the suit, the 
entire claim is cognizable by such Court.” 6 


This section does not apply to a High Court in the exercise of its 
original civil jurisdiction. 0 


Place of inati- “Section 18. — (1) Where it is alleged to be uncertain 
where local within the local limits of the jurisdiction of which of two or 
dXnoii’' 1 ™’ more Courts any immovable property is situate, any one of 

Courts are 

uncertain. — 

immovable property with main ten- Ramchandra (1921), 46 Born., 108; 
anoe : Sitabai v. Laxmibai (1915), 28 Bom. L. R., 908. 

40 Bom., 337; 18 Bom. L. R., 67. It • Act V of 1908, s. 120. See ante , 
does not inoludea suit for dissolution pp. 88, 39. 

of partnership : Durga Das v. Jai 4 I.e. Courts to which the Code ap« 
Narain (1917), 41 All., 618. plies : Setrucherla Ramabhadraraju 

1 I.e. an aotionable wrong : Temple - (Raja) v. Maharajah of Jeyjporc (1919), 

ton v. Laurie (1900), 2 Bom. L. R., 46 I. A., 151 ; 42 Mad., 818 ; 23 

244. 0. W. N., 1033 ; 21 Bom. L. R., 914. 

* A suit for mesne profits of land B Act V of 1908, s. 120. See ante , 
situate outside British India comes pp. 38, 39. 
within this proviso : Mahadeo v. 9 Ibid . 
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those Courts may, if satisfied there is ground for the alleged 
uncertainty, record a statement to that effect and thereupon 
proceed to entertain and dispose of any suit relating to that 
property, and its decree in the suit shall have the same effect 
as if the property were situate within the local limits of its 
jurisdiction : 

“ Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the 
suit to exercise jurisdiction. 

“ (2) Where a statement has not been recorded under sub- 
section (1), and an objection is taken before an appellate or 
revisional Court that a decree or order in a suit relating to 
such property was made by a Court not having jurisdiction 
where the property is situate, the appellate or revisional 
Court shall not allow the objection unless in its opinion there 
was, at the time of the institution of the suit, no reasonable 
ground for uncertainty as to the Court having jurisdiction 
with respect thereto and there has been a consequent failure 
of justice. 1 

“ Section 19.— Where a suit is for compensation for wrong Suits for com- 
done to the person or movable property, if the wrong was 
done within the local limits of the jurisdiction of one Court 
and the defendant resides, or carries on business, or personally 
works for gain, within the local limits of the jurisdiction of 
another Court, the plaintiff may at his option sue in either of 
the said Courts.” 


Illustration #. 

(a) A, residing in Delhi, beats B in Calcutta. B may sue A cither in 
Calcutta or in Delhi. 

( b ) A, residing in Delhi, publishes in Calcutta statements defamatory 
of B. B may sue A either in Calcutta or in Delhi. 

“ Section 20. — Subject to the limitations aforesaid, every other »uit* to 
suit shall be instituted in a Court within the local limits of where defend- 
whose jurisdiction— e ° r 

“(a) the defendant, or each of the defendants, where there action arisen, 
are more than one, at the time of the commencement of the 
suit actually and voluntarily resides, or carries on business, 
or personally works for gain ; 2 or 

1 Sibu Haidar v. Oupi Sundari entirely outside the limits of the 
Dassya (1897), 2 0. W. N., 169. jurisdiction : Ismailjiv. Ismail (1921), 

* Even if the cause of action arose 46 Bom., 1228 ; 28 Bom, L. R., 548. 
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“ (6) any of the defendants, where there are more than one, 
at the time of the commencement of the suit, actually and 
voluntarily reside, or carry on business, or personally work 
for gain : provided that, in such cases, either the leave of the 
Court is given, 1 * or the defendants who do not reside, or carry 
on business, or personally work for gain, acquiesce in such 
institution; or 

“(c) the cause of action, 8 wholly or in part, 3 arises. 

“ Explanation I. — Where a person has a permanent dwell- 
ing at one place and also a temporary residence at another 
place, he shall be deemed to reside at both places in respect of 
any cause of action arising at the place where he has such 
temporary residence.” 

For instance where the defendant was captain of a ship which was 
unloading within the limits of the jurisdiction of the Court in which he 
was sued. 4 

“ Explanation II. — A corporation shall be deemed to carry 
on business at its sole or principal office in British India or, 
in respect of any cause of action arising at any place where it 
has also a subordinate office, at such place. 3 

UVuetratione, 

(a) A is a tradesman in Calcutta. B carries on business in Delhi. 
B, by his agent in Calcutta, buys goods of A, and requests A to deliver 
them to the East Indian Bailway Company. A delivers the goods 
accordingly in Calcutta. He may sue B for the price of the goods either 
in Calcutta, where the cause of action has arisen, or in Delhi, where B 
carries on business. 

( b ) A resides at Simla, B at Calcutta and C at Delhi. A, B, and C 
being together at Benares, B and C make a joint promissory note payable 
on demand, and deliver it to A. A may sue B and C at Benares, where 
the cause of action arose. He may also sue them at Calcutta, where B 

1 Mahomcdbhai v. Adamji (1921), to set aside a fraudulent decree ob- 
46 Bom., 229. tained in a Court in another Province, 

a As to the meaning of “ cause of see Khushali Bam v. Gokul Chand 

action,” see ante , pp. 44, 45. As to a (1917), 89 AIL, 607 ; JawaJvir v, Neki 

suit to set aside a fraudulent decree, Bam (1914), 87 All., 189. As to 
see Dan Dayal v. Muima Lai (1914), infringement of trade mark, see 
86 All., 564. Kheehtra Pal Sharma v. Pancham 

• As to the place where the contract Singh Varma (1915), 87 All., 446. 

was made, see Sitaram Marwari v. 4 Obier v. Lavezzo (1884), 10 Galo., 

Thompson (1905), 82 Calc., 884. As 878. 

to the place where it was to bo carried 5 * * Bank of Bengal v. Sarat Chandra 
out, see Bhuttacharya v. Caumpur Mittra (1918), 4 Pat. L. J., 141; 
Woollen Mills (1911), 16 0. W. N., [1919, Pat.], 155. 

825. Of. ante, p. 44. As to a suit 
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resides, or at Delhi where C resides ; but in each of these cases, if the 
non-resident defendant objects, the suit cannot proceed without the leave 
of the Court. 

If the defendant resides or the fraud took place within its jurisdiction, Fraud, 
a Court can declare that a decree, whether of an inferior, co-ordinate, or 
superior Court, was obtained by fraud . 1 * 

Except in a Court where the defendant resides or carries on business,* Foreign 
or a part of the cause of action arose within the territorial limits of its 311 gmen 
jurisdiction, a suit cannot be brought on a judgment of a foreign Court . 3 

This section does not apply to a High Court in the exercise of its 
original jurisdiction . 4 * 

Leave to sue under this section may be given before or after the 
institution of the suit . 6 

“ Section 21. — No objection as to the place of suing shall Objections to 
be allowed by any appellate or revisional Court unless such ^,,^,8^ilct,on • 
objection was taken in the Court of first instance at the 
earliest possible opportunity and in all cases, where the issues 
were settled, at or before such settlement, and unless there 
has been a consequent failure of justice.” 

This section applies to objections regarding want of territorial 
jurisdiction . 0 It does not apply to objections going to the nullity of the 
order on the ground of want of jurisdiction . 7 

“ Section 22. — Where a suit may be instituted in any one Power to 
of two or more Courts and is instituted in one of such Courts, ^h"ch°mRy be 
any defendant, after notice to the other parties, may, at the ^orethln one 
earliest opportunity and in all cases where issues are settled Court, 
at or before such settlement, apply to have the suit transferred 


1 Dan Dayal v. Munna Lai (1914), 

36 AU., 564 ; Arunachellam v. Saba- 
pathy (1917), 41 Mad., 213 ; Nistarini 

Dassi v. Nundo Lall Bose (1899), 26 

Calc., 891, upheld on appeal: 30 

Calc., 369; 7 C. W. N., 353, and 

in the Privy Council : Benode 
Behari Bose v. Nistariwi Dassi (1905), 
82 1. A., 198 ; 33 Calc., 180 ; 9 C.W. N., 
961; 7 Bom. L. B., 887 ; Banke Behari 
Lai v. Polche Bam (1902), 25 AU., 
48; Jawahir v. Neki Bam (1914), 37 
AU., 189 ; Nanda Kumar Howladar v. 
Bern Jiban Howladar (1914) 41 Calc., 
990; 18 0. W. N., 681; Bran Nath 

Hoy v. Mohesh Chandra Moitra (1897), 
24 Calc., 546 (upheld on appeal: 
Badha Raman Shaha v. Bran Nath 
Boy (1901), 28 Calc., 475 ; 5 C. W. N., 


757; Abdul Huy Chotndhry v. Abdul 
Hafiz (1910), 14 0. W. N„ 695, see 
ante , p. 318, note 2. 

* Ante t p. 318. 

* Kassim Mamoojee v. Isuf Ma- 
fixmed Sulliman (1902), 29 Calc., 509 ; 
6 C. W. N., 829. 

4 Act V of 1908, s. 120. See ante , 
pp, 38, 39. 

8 Nor ay an Shankar v. Secretary of 
State (1906), 30 Bom., 570; 8 Bom. 
L. B., 543. 

0 Zamindar of Ettiya pur am Chi- 
dambaram Chetty (1920), 43 Mad., 675. 

7 Setrucherla Bamabhadraraju 
( llaja ) v. Maharaja of Jeypore (1919), 
46 I. A., 151, at p. 156 ; 42 Mad., 813, 
at p. 820 ; 23 C. W. N., 1038, at p. 
1038 ; 21 Bom. L. B., 914, at p. 919. 
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to another Court, and the Court to 'which such application is 
made, after considering the objections of the other parties (if 
any), shall determine in which of the several Courts having 
jurisdiction the suit shall proceed.” 

To what Court “ Section 23. — (1) Where the several Courts having juris- 

app.ica i°u diction are subordinate to the same Appellate Court, an 
application under section 22 shall be made to the Appellate 
Court. 


General power 
of transfer and 
withdrawal. 


“(2) Where such Courts are subordinate to different 
Appellate Courts but to the same High Court, the application 
shall be made to the said High Court. 

“ (3) Where such Courts are subordinate to different High 
Courts, the application shall be made to the High Court within 
the local limits of whose jurisdiction the Court in which the 
suit is brought is situate. 

“ Section 24.— (1) On the application of any of the parties 
and after notice to the parties and after hearing such of them 
as desire to be heard, or of its own motion without such notice, 
the High Court 1 or the District Court 2 may at any stage 3 — 

“ (a) transfer any suit, appeal, or other proceeding pending 
before it for trial or disposal to any Court subordinate to it 4 * 
and competent 6 to try or dispose of the same, 6 or 

“ ( b ) withdraw any suit, appeal, or other proceeding pend- 
ing in any Court subordinate 4 to it, and 

(i) try or dispose of the same ; or 

(ii) transfer the same for trial or disposal to any Court 

subordinate to it, and competent to try and dispose 
of the same ; or 


1 This includes a Division Bench 
of a High Court : Kadambini Baiji 
v. Madan Mohan Basac (1898), 3 

C. W. N., 247. 

* This does not include an Assistant 
Judge in the Bombay Presidency: 

Umar Abdul Rahman (Haji) v. 

Gustadji Muncherji (1910), 34 Bom., 
411; 12 Bom. L. R„ 354. 

* Even if the case be part-heard : 
Mahadeo Prasad Sahu v. Gajadhar 
Period Sahu (1905), 10 C. W. N., 12; 
Palanisami Covmdan v. Thondcma 
Covmdan (1902), 26 Mad., 595. See, 
however, Rumarasami Reddiar v. 
Subbaraya Reddiar (1899), 28 Mad., 
814. A remand of the case by the 


High Court will not prevent tho 
District Judge acting under this 
Bcotion : Raj kali v. Gopi Nath Naik 
(1921), 44 All., 211. 

4 In a divorce proceeding the Court 
of a Divisional Judge is not for the 
purposes of this section subordinate 
to the High Court : Wallace v. 
Wallace (1915), 40 Bom., 109; 17 
Bom. L. R., 948. 

9 Jarmat Hussain (Sheikh) v. 
Gulam Kutubuddm Ahmad ( Sheikh ) 
(1920), 5 Pat. L. J.,588; [1920 Pat.], 
274. 

9 Mahomed Musa v. Abut Hassan 
Khan (1914), 41 Calc., 866; 18 

C. W. N., 612. 
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(iii) retransfer the same for trial or disposal to the Court 
from which it was withdrawn.” 

.. This section does not authorise a transfer from a Court not' having 
jurisdiction , 1 * or to a Court not otherwise competent to try the suit . 1 

A District Judge cannot transfer a case whioh has been remanded to 
his Court by the High Court, but must try it himself . 3 

“ (2) Where any suit or proceeding has been transferred 
under sub-section (1) the Court which thereafter tries such 
suit may, subject to any special directions in the case of an 
order of transfer, either retry it or proceed from the point at 
which it was transferred or withdrawn. 

“ (8) For the purposes of this section, Courts of Additional 
and Assistant Judges shall be deemed to be subordinate to the 
District Court. 

“ (4) The Court trying any suit transferred or withdrawn 
under this section from a Court of Small Causes 4 * shall, for 
the purposes of such suit, be deemed to be a Court of Small 
Causes.” 6 

Grounds of transfer arc not limited or specified, but it is clear that 
the mere convenience of the defendants is not a ground . 3 

“ Section 25. — (1) Where any party to a suit, appeal, or power of 
other proceeding pending in a High Court presided over by a G^n*r»Un 
single Judge objects to its being heard by him, and the Judge ^ 
is satisfied that there are reasonable grounds for the objection, 
he shall make a report to the Governor-General in Council, 
who may, by notification in the Gazette of India, transfer such 
suit, appeal, or proceeding to any other High Court. 


i Gf. Ledgard v. Bull (1886), IS 
I. A., 134, at p. 144 ; 9 All., 191, at 
p. 202, approving oi Peary Lall Mo- 
zoomdar v. Komal Kishore Dassia 
(1880), 6 Calc., 30 ; Sairah ( Bibi ) v. 
Oolab Koer (Musst) [1919 Pat.], 409. 

* Jannat Hussain ( Sheikh ) v. 
Qulam Kutubuddin Ahmad (Sheikh) 
(1920), 5 Pat. L. J., 588 ; [1920 Pat.], 
274. 

9 Sita Bam v. Nauni Dulaiya 
(1899), 21 All., 280; Fatima Bibi v. 
Abdul Majid (1892), 14 All., 531. 

4 It has been held that this expres- 

sion does not include a Judge to 

T. C.J.I. 


whom Small Cause Court powers 
have been given : Bamchandra v. 
Oanesh (1898), 23 Bom., 882 ; Dulal 
Chandra Deb v. Bam Naram Deb 
(1904), 81 Calc., 1057. See, however, 
Mangal Sen v. Bupchand (1891), 18 
All., 824 ; Sankararama v. Padman - 
abha (1912), 88 Mad., 25 ; Sukha v, 
Baghunath Das (1916), 89 All., 214. 

s See Sankararama v. Padman - 
abha (1912), 88 Mad., 25; Chahiri 
Singh v. Bania ( Musammat ) (1918), 
40 All., 525. 

4 Madho Prasad v. Motichand 
(1919), 41 All., 381. 


21 
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“ (2) The law applicable to any suit, appeal, or proceeding 
so transferred shall be the law which the Court in which the 
suit, appeal, or proceeding was originally instituted ought to 
have applied to such case.” 

Cost*. By section 85 of the Code, the fact that the Court has no 

jurisdiction to try a suit is no bar to the exercise of its power 
to determine by whom the costs of the suit are to be borne. 

As to compensatory costs in respect of false or vexations claims or 
defences, see section 85a, inserted by Act IX of 1922, s. 2. 


Execution of 
decree by any 
Court other 
than that 
which passed 
it. 


Lands situate 
in more than 
one Juris- 
diction. 


The jurisdiction of a Court in executing its decree or order 1 * 
is restricted by its territorial limitations. Where the judgment 
debtor’s property lies outside the jurisdiction of the Court, the 
decree or order 1 must be transferred to the Court within the 
local limits of whose jurisdiction the property sought to be 
attached happens to be. 3 

Where immovable property forms one estate or tenure 
situate within the local limits of the jurisdiction of two or 
more Courts, any one of such Courts may attach and sell the 
entire estate or tenure. 3 


This can apparently be done whether one of these Courts passed the 
decree, or the decree has been transferred to one of them for execution. 


The following provisions of the Civil Procedure Code (Act V 
of 1908) deal with the execution of decrees. 

Crart which* “Section 87. The expression ‘Court which passed a 
pamd adeem, decree,’ or words to that effect, shall, in relation to the 
execution of decrees, 4 * unless there is anything repugnant in 
the subject or context, be deemed to include — 

“ (a) Where the decree to be executed has been passed in 
the exercise of appellate jurisdiction, the Court of first instance, 
and 

“ (fy Where the Court of first instance has ceased to exist 
or to have jurisdiction 6 to execute it, the Court which, if the 
suit wherein the decree was passed was instituted at the time 


1 Aot V of 1908, 8. 86. 

* See Bank of Bengal v. Sarat- 
chandra Mittra (1918), 4 Pet. H J., 
141 ; [1919 Pat.], 155. 

» Act V of 1908, Sch. I, 0. 21, r. 8. 

4 The provision* as to decrees 

inolnde orders, Act V of 1908, s. 36. 


9 Jagannath Prasad Singh (Baja) 
v. Sheonandan Sahay (1921), 6 Pat. 
L. I., 804; XJdit Narain Chaudhuri v. 
Mathura Prasad (1908), 35 Gale., 
974; 12 C.W. N.,859; Venkatasami 
Nmk v. Sivanu Mudali (1918), 42 
Mad., 461. 
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of making the application for the execution of the decree, 
would have jurisdiction to try such suit.” 

As to the case ot the transfer of the territorial jurisdiction of the 
Court which passed the decree to another Court, see Seeni Nadan v. 
Muthusamy Pillai (1919), 42 Mad. 821, overruling Subbiah Naiker v, 
Bamanathan Chettiar (1914), 87 Mad. 462. 

“ Section 38. A decree may be executed either by the Court court by 
which passed it or by the Court to which it is sent for execution. may bo 

“ Section 39. — (1) The Court which passed a decree may, exocuted - 
on the application of the decree-holder, send it for execution ofdecree. 
to another Court : 

(a) if the person against whom the decree is passed actually 

and voluntarily resides or carries on business, or 
personally works for gain, within the local limits of 
the jurisdiction of such other Court, or 

( b ) if such person has not property within the local limits 

of the jurisdiction of the Court which passed the 
decree sufficient to satisfy such decree and has 
property within the local limits of the jurisdiction 
of such other Court, or 

(c) it the decree directs the sale of immovable property 

situate outside the local limits of the jurisdiction of 
the Court which passed it, or 

(d) if the Court which passed the decree considers for any 

other reason, which it shall record in writing, that 
the decree should be executed by such other Court. 

u (2) The Court which passed a decree may of its own 
motion send it for execution to any subordinate Court of 
competent jurisdiction.” 

“ Order XXI, rule 5. Where the Court to which a decree Mode of 
is to be sent for execution is situate within the same district tran8fer ‘ 
as the Court which passed such decree, such Court shall Bend 
the same directly to the former Court. But where the Court 
to which the decree is to be sent for execution is situate in a 
different district, the Court which passed it shall send it to the 
District Court of the district in which the decree is to be 
executed.” 

If the. decree is in that case sent to a Court other than the District 
Court, the proceedings of such former Court in execution are without 
jurisdiction. 1 


1 Kunja Behari Singh v. Tarapada Milra (1918), 4 Pat. Lt. 3., 49. 



824 


EXECUTION OF DBOBBB. 


[chap, xxvi. 


Powers of 
Court in 
executing 
transmitted 
decree. 


Appeal from 
orders in 
executing such 
decrees. 


“Section 42. The Court executing a decree sent to it 
under this chapter shall have the same powers in executing 
such decree as if it had been passed by itself. All persons 
disobeying or obstructing the execution of the decree shall be 
punishable by such Court in the same manner as if it had 
passed the decree. And its orders in executing such decree 
shall be subject to the same rules in respect of appeal as if the 
decree had been passed by itself.” 1 


A Court executing a decree cannot question the jurisdiction of the 
Court which passed the decree, 2 or the merits or binding nature of the 
decree, 3 and cannot alter the decree. 4 


D ecree of “Section 48. Any decree passed by a Civil Court 

established in any part of British India to which the provisions 
putdoM not r0 kting to execution do not extend, or by ,any Court 
apply or in established or continued by the authority of the Governor- 

twritSy. General in Council in the territories of any Foreign Prince or 

State, may, if it cannot be executed within the jurisdiction of 
the Court by which it was passed, be executed in manner 
herein provided within the jurisdiction of any Court in British 
India. 

Execution in “ Section 44. The Governor-General in Council may by 
ofdMreeeof notification in the Gazette of India, declare that the decrees of 
NAbVe States an y Civil or Revenue Courts situate in the territories of any 
Native Prince or State in alliance with His Majesty, and not 
established or continued by the authority of the Governor- 
General in Council, or any class of such decrees may be 
executed in British India as if they had been passed by the 
Courts of British India. 

Sending of “Section 45. So much of the foregoing sections of this 
part as empowers a Court to send a decree for execution to 


* See Adhar Chandra Cope v. 
Pulin Chandra Shaha (1914), 19 
0. W. N., 1085. 

* Eari Oovind v. Narsingrao Kon- 
herrao (1918), 88 Bom., 194 ; 16 Bom. 
L. B. y 80 ; Bindeswari Charan Singh 
(Maharaj Kumar) v. Lakpat Nath 
Singh (1910), 15 0. W. N. f 725. 

9 Qirish Chunder Lahiri v. Shoshi 
Shikareswar Boy (1900), 27 1. A., 
110, at p. 124 ; 27 Calc., 951, at p. 967 ; 
4 C. W. N., 681, at p. 648 ; 2 Bom. 
L. B., 709; Ramehandra v. Jayanta 
(1920). 45 Bom., 508 ; 22 Bom. L. B„ 


1409; Ramnath v. Qajanan (1920), 
45 Bom., 940 ; Qumanji v. Vishwa - 
nath (1921), 23 Bom. L. B., 1072; 
Dattatraya v. Purshottam (1921), 46 
Bom., 685 ; 24 Bom. L. B., 1. 

4 Appa Boo v. Krishna Ayyangar 
(1901), 25 Mad., 587 ; Burro Doorga 
Chowdhrani v. Surut Sooridarri Debi 
( Maharani ) (1881), 9 I. A., 1 ; 8 Oalo., 
882 ; Udwant Singh v. Tokhan Singh 
(1901), 28 1. A., 57; 28 Oalo., 858; 
8 Bom. L. B., 818; Dattatraya v. 
Purshottam (1921), 46 Bom., 685 ; 24 
Bom. L. B., 1. 
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another Court shall be construed as empowering a Court in Court. 
British India to send a decree for execution to any Court inNVUv. 
established or continued by the authority of the Governor- st * t **' 
General in Council in the territories of any Foreign Prince or 
State to which the Governor-General in Council has, by noti- 
fication in the Gazette of India, declared this section to 
apply.” 

This applies to the Court of the Political Agent at Sikkim. 1 

As to the tributary Mahals of Orissa, see Khatoo Sahoo v. Ratan 
Mahanti (1902), 6 C. W. N., 578. 

“ Section 47. — (1) All questions arising between the parties Questions in 
to the suit 2 in which the decree was passed or their repre- o£ 

sentatives, and relating to the execution, discharge or satisfac- 
tion of the decree, shall be determined by the Court executing 
the decree and not by separate suit. 3 

" (2) The Court may, subject to any objection as to limita- 
tion or jurisdiction, treat a proceeding under this section as a 
suit or a suit as a proceeding and may, if necessary, order 
payment of any additional Court fees. 

“ (8) Where a question arises as to whether any person is 
or is not the representative of a party, such question shall, for 
the purposes of this section, be determined by the Court. 

“ Explanation . — For the purposes of this section, a plaintiff, 
whose suit has been dismissed, and a defendant against whom 
a suit has been dismissed, are parties to the suit. 

“ Section 54. Where the decree is for the partition of an Partition of 
undivided estate assessed to the payment of revenue to ^ration 0 f 
the Government, or for the separate possession of a share • h * re - 
of such estate, the partition of tho estate or the separation of 
the share shall be made by the Collector or any gazetted 
subordinate of the Collector deputed by him in this behalf, in 
accordance with the law (if any) for the time being in force 
relating to the partition, or the separate possession of shares, 
of such estates.” 

This section does not apply to a suit for partition of a revenue-paying 
estate When no separate allotment of revenue is asked for. 4 


1 Zanul Ahmed v. Maharajah of 
Sikkim (1911), 38 Calc., 859. 

1 Parasurama Ayyar v. Seahier 

(1908), 27 Mad., 604. 

8 Ram Labhwya v. Mukanda MaU 


Kapur Chand (1922), 8 Lahore, 319, 
and cases there cited. 

4 Jugodishury Debea v. Kailash 
Chandra Lahvry (1897), 24 Calc., 
725; 1C. W. N.,874. 
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It Has been Held in Bombay that a Civil Court cannot control or 
reopen a partition made by the Collector. 1 A different view Has been 
entertained in Madras. 2 It is submitted that the Bombay view is 
correct. 

In Bengal the execution of a decree by the Collector is subject to the 
restrictions contained in the Estate Partition Act, 1897. 3 

£^ed&«£e- “Section 63. — (1) Where property not in the custody of 
cution of de- any Court is under attachment in execution of decrees of more 
Courts Beverftl Courts than one, the Court which shall receive or realise such 
property and shall determine any claim thereto and any 
objection to the attachment thereof, Bhall be the Court of 
highest grade, or, where there is no difference in grade be- 
tween such Courts, the Court under whose decree the property 
was first attached. 

“ (2) Nothing in this section shall be deemed to invalidate 
any proceeding taken by a Court executing one of such 
decrees.” 

This section only applies as between Civil Courts of different grades 
or as between Revenue Courts of different grades. It cannot apply 
where the conflict is between a Civil Court on the one hand and a 
Revenue Court on the other. 4 * 

Power to pre- “Section 68. 6 The Local Government may declare, by 
transferring^to notification in the official Gazette, that in any local area the 
cntoofMr!" execution of decrees in cases in which a Court has ordered 
tain decrees. any immovable property to be sold or the execution of any 
particular kind of such decrees, or the execution of decrees 
ordering the sale of any particular kind of, or interest in, 
immovable property, Bhall be transferred to the Collector. ” 6 

After such transfer application as to the execution should be made to 
the Collector, 7 as he is alone responsible. 8 As to the execution of decrees 
against land in Coorg, see Regulation I of 1899, section 186. 

Rules of “ Section 70. — (1) The Local Government may make rules 

procedure. constant ydth the aforesaid provisions : 

1 Bhimangcmda v. Bmmant Bun - 8 As amended by Act XXXVIII of 

gappa (1918), 42 Bom., 689 ; 20 Bom. 1920, Sch. I. 

L. R., 411; Shrwivax Hawmmt v. • Fatmatul Ruhr a v. AcJicjii Begam 

Gurunath Shrtnivas (1890), 16 Bom., (1918), 86 All., 83. 

627. 7 JEtagho Chandrarao v. Hcmmati 

1 Anantha Bhatta v. Boleya Deyyu Chandrarao (1918), 87 Bom., 488 ; 16 
(1896), 19 Mad., 437. Bom. L. R., 889. 

• Ben. Act V of 1897, s. 12. 8 Bhivrchand Bansraj v. Vira 

8 Boahan Laly, Muhammad Math* Champa (1912), 87 Bom., 82; 14 
hur Ali Khan (1921), 48 All., 612. Bom. L. R., 787. 
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“ (a) for the transmission of the decree from the Court to 
the Collector, and for regulating the procedure of the Collector 
and his subordinates in executing the same, and for retrans- 
mitting the decree from the Collector to the Court ; 

“(b) conferring upon the Collector or any gazetted sub- 
ordinate of the Collector all or any of the powers which the 
Court might exercise in the execution of the decree if the 
execution thereof had not been transferred to the Collector ; 

“(c) providing for orders made by the Collector or any 
gazetted subordinate of the Collector, or orders made on 
appeal with respect to such orders, being subject to appeal, 
and revision by, superior revenue authorities as nearly as 
may be as the orders made by the Court, or orders made on 
appeal with respect to such orders, would be subject to appeal 
to, and revision by, appellate or revisionul Courts under this 
Code or other law for the time being in force if the decree had 
not been transferred to the Collector. 

“ (2) A power conferred by rules made under sub-section Jurisdiction of 
(1) upon the Collector or any gazetted subordinate of the b.^red.° ur 
Collector, or upon any appellate or revisional authority, shall 
not be exercisable by the Court or by any Court in exercise of 
any appellate or revisional jurisdiction which it has with 
respect to decrees or orders of. the Court.” 

It is for the Collector to determine the best mode of satisfying the 
decree, and the whole execution is transferred to him. 1 It is for the 
Civil Court to determine whether the decree has been satisfied or not. 2 


“Section 71. In executing a decree transferred to the ^ 
Collector under section 68 the Collector and his subordinates actinp 
shall be deemed to be acting judicially.’* judicially. 

" Section 84.— (1) A foreign State may sue in the Courts When foreign 

• .j • v t state* may »ue. 

of British India : 

“ Provided that : 

(a) it has been recognised by His Majesty or by the 

Governor-General in Council, and 

(b) the object of the suit is to enforce the private rights 

of the head or of the subjects of the foreign State. 


1 Bhurchand Hansraj v. Vira 

Champa (1912), 87 Bom., 82 ; 14 Bom. 
L. R., 787; Ragho Chandrarao v. 
Hanmati Chandrarao (1918), 37 Bom., 
488 ; 15 Bom. L. R., 889; Shriniwas 


Appacharya v. Jagadevappa (1918), 
42 Bom., 621 ; 20 Bom. L. R., 708. 

1 Bhurchand Hansraj v. Vira 
Champa (1912), 37 Bom., 82 ; 14 Bom. 
L. R., 787 
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“The Court shall take judicial notice of the fact that a 
foreign State has not been recognised by His Majesty or by 
the Governor-General in Council.” 

Ptimsefchirfa, “ S® 0 * 1011 86.— (1) Any such Prince or Chief and any 
AmbMMdor «r Ambassador or Envoy of a foreign State may with the consent 
Envoy*. 0 f the Governor-General in Council, certified by the signature 
of one of the Secretaries to the Government of India (but not 
without such consent), 1 be sued in any competent Court. 

“ (2) Such consent may be given with respect to a specified 
suit or to several specified suits, or with respect to all suits of 
any specified class or classes and may specify, in the case of 
any suit or class of suits, the Court in which the Prince, Chief, 
Ambassador, or Envoy may be sued ; but it shall not be given 
unlesB the Prince, Chief, Ambassador or Envoy — 

(a) has instituted a suit in the Court against the person 

desiring to sue him, or 

(b) by himself or another trades within the local limits of 

the jurisdiction of the Court, or 

(c) is in possession of immovable property situate within 

those limits and is to be sued with reference to such 

possession or for money charged thereon. 2 

“ (8) No such Prince, Chief, Ambassador, or Envoy shall 
be arrested under thiB Code, and, except with the consent of 
the Governor-General in Council certified as aforesaid, no 
decree shall be executed against the property of any such 
Prince, Chief, Ambassador, or Envoy. 

“ (4) The Governor-General in Council may, by notification 
in the Gazette of India, authorise a Local Government and 
any Secretary to that Government to exercise, with respect to 
any Prince, Chief, Ambassador, or Envoy named in the noti- 
fication, the functions assigned by the foregoing sub-sections 
to the Governor-General in Council and a Secretary to the 
Government of India respectively. 

“ (5) A person may, as a tenant of immovable property, 
sue, without such consent as is mentioned in this section, 
a Prince, Chief,, Ambassador, or Envoy from whom he holds 
or claims to hold the property.” , 

1 Naroyam Moothad v. Cochin * This does not include a claim for 
Sirkar (1915), 89 Mad., 681 ; ibid, maintenance: Beer Ckunder Manih- 
(1618), 88 Mad., 685; Maharaja of kya v. Nobodeep Ch/under (Rajcoomar) 
Jaipur v. Lalji Sahai (1907), 29sAH., (1888), 9 Calc., 585 ; 12 0. L. R., 465. 

879. 1 
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It has been held that the consent is required before the 
suit ean be instituted, and cannot be given afterwards. 1 * As' 
to waiver of consent, Bee ante , p. 7. 

“ Section 92. — (1) In case of any alleged breach of any Setts relating 
express or constructive trust created for public purposes of a 
charitable or religious nature, 3 or where the direction of the 
Court is deemed necessary for the administration of any such 
trust, the Advocate-General, or two or more persons having an 
interest in the trust 3 and having obtained the consent in 
writing of the Advocate-General, may institute a suit, whether 
contentious or not, in the principal Civil Court of original 
jurisdiction or in any other Court empowered in that behalf 
by the Local Government, 4 within the local limits of whose 
jurisdiction the whole or any part of the subject-matter of the 
trust is situate to obtain a decree — 

(a) removing any trustee ; 5 

(b) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

(d) directing accounts and inquiries ; 

(<•) declaring what proportion of the trust property or of 
the interest therein shall be allocated to any particular 
object of the trust ; 

( f ) authorising the whole or any part of the trust property 
to be let, sold, mortgaged, or exchanged ; 

(</) settling a scheme ; 

(/t) granting such further or other relief as the nature of 
the case may require.” 


1 Chandulal v. A wad (1896), 21 
Bom., 351. Seo, however, Ledgard v. 
Bull (1886), 13 I. A., 134, at p. 135 ; 
9 All., 191, at p. 203, and eases, ante, 
pp. 7, 8. 

* As for instance a trust for a 
Hindu idol or temple : Manohar 

Oaneth Tambekar v. Lakhmiram 

Oovindram (1887), 12 Bom., 247. 

See Trevelyan’s Hindu Law, 2nd ed., 
685; Rajkeahwar Singh v. Basdeo 
Narayan Singh, [1921 Pat.], 6. As 
to the duty of a Subordinate Judge 
when a question relating to a 
charitable trust arises in a oase be- 
fore him, see Bapuji Jagannath v. 
Govindlal Katcmdas (1916), 40 Bom., 
439; 18 Bom. L. R„ 385. 


• See ibid. 

4 This does not justify an order 
that a particular litigation then 
pending should be transferred to a 
particular Judge : Abdul Karim Abu 
Ahmed Khan v. Abdut Sobhan 
Chowdhry (1911), 89 dale., 146 ; 10 
C. W. N., 44. 

1 Hansraj Laddashet v. Anant 
Padmanabh (1918), 42 Bom., 742; 
20 Bom. L. R., 954. Of. Buetein- 
mian {Say ad} v. Collector of Kaira 
(1895), 21 Bom., 48. This does not 
include a suit for a declaration that 
the defendant is not a trustee of a 
temple: Ntikanth v. Bamkriehna 
(1921), 46 Bom., 101; 28 Bom. L. B„ 
876. 
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This section has no application to suits by trustees 1 * * or others to 
recover trust property, or to assert private rights,* or for other purposes 
hot mentioned in the seotion.* So far as the section applies, it precludes 
any other suit. 4 * 

As to the Religious Endowments Act, 1868, see post, chapter xlix. 

As to a transfer of the case to the Additional District Judge, see 
Mahomed Muta y.’Abul Bateau Khan (1014), 41 Calc. 866; 18 C. W. N., 
612. 

The fact that a question of this kind may arise in an administration 
suit does not take away the jurisdiction of a Subordinate Judge to try 
such suit. 6 

“Section 186. — (1) Where an application is made that 
any person shall be arrested or that any property shall be 
attached under any provision of this Code not relating to the 
execution of decrees, and such person resides or such property 
is situate outside the local limits of the jurisdiction of the 
Court to which the application is made, the Court may, in its 
discretion, issue a warrant of arrest or make an order of attach- 
ment, 6 and send to the District Court within the local limits 
of whose jurisdiction such person or property resides or is 
situate a copy of the warrant or order, together with the' 
probable amount of the costs of the arrest or attachment. 

“ (2) The District Court shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, or by a Court subordinate to itself, and shall inform 
the Court which issued or made such warrant or order of arrest 
or attachment.” 

A warrant may issue although the defendant does not reside within 
the limits of the jurisdiction. 7 

“Section 160. Save as otherwise provided, where the 


1 Vishvanath Govind Deshmane v. 
Rambhat (1690), 15 Bom., 148. 

1 Budree Das Mukim v. Chooni 
Lai Johurry (1906), SS Calo., 789; 
10 G. W. N., 581 ; Muhammad Abdul 
Ma&id Khan v. Ahmad Said Khan 
(1918), 85 All., 459 ; Ghelabai Gavri- 
shanhar v. Uderam lcharam (1911), 
86 Bom., 29; 18 Bom. L. R., 989; 
Appanna Poricha v. Narasingha 
Poricha (1922), 45 Mad., 118. 

* See Augustine v. Medlycot (1892), 
15 Mad., 241. 

4 S. 92 (2); Saiyid AH v. AH Jan 

(1912), 85 All., 98 ; Ramados v. Hanu - 


mantha Rao (1911), 86 Mad., 364; 
Nilkanth v. Ramkrishna (1921), 46 
Bom., 101 ; 23 Bom. L. R., 876, 
dissenting from Subramania Pillai 
v. Krishnaswami Somayajiar (1919), 
42 Mad., 668; Ali Jafar {Mufti) v. 
Fatal Husain Khan (1922), 44 All.» 
622. 

1 Bapuji Jagannath v. Govindlal 
Kasandas Shah (1916), 40 Bom., 489 ; 
18 Bom. L. R., 885. 

4 Ram Pertab Jhowar v. Madho 
Rai (1902), 7 0. W. N„ 216. 

f Krishna Prasad v. Bidya Nanda 
(1917), 3 Pat. L. J., 95. 
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b usiness of any Court is transferred 1 to any other Court, the 
Court to which the business is so transferred shall nave 
the same powers and shall perform the same duties as those 
respectively conferred and imposed by or under this Code 
upon the Court from which the business was so transferred. 

As, to the appellate forum in the case of transfer, see v. 

Bachayya (1814), 87 Mad. 477; Chaturi Singh v. 

(1918), 40 All. 525 ; Sankararama v'Padmanabka (1912), 88 Mad. . 

The 1st Schedule of the Code of Civil Procedure (Act V 0 , 
of 1908) contains the following provisions with regard to anj«dgm«t. 

application for review of judgment .. .. 

“Order 47, rule 1. Any person considering himself 


3 (a) by a decree or order from which an appeal is hereby 
allowed! but from which no appeal has been pre- 
ferred * 

(b) by a decree or order from which no appeal is hereby 

allowed; or . a „ 

( c ) by a judgment on a reference from a Court of bmaii 

Causes, , . 

and who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence, was not 
within his knowledge or could not be produce y 1 m a 
time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the recor , 
or for any other sufficient reason, desires to obtain a review 
of the decree passed or order made against him, may apply for 
a review of judgment to the Court which passed the decree or 

made the order. 

“Rule 2. An application for review of a decree or orde 
of a Court, not being a High Court, upon some ground other 
than the discovery of such new and important matter or 
evidence as is referred to in rule 1 or the existence of a 
clerical or arithmetical mistake or error apparent on the fax* 
of a decree, shall be made only to the Judge who passed the 
decree or made the order sought to be reviewed; but any 


i As to assignment under Act 
Xn of 1887, s. 13 (2), see ante, p. 109. 

* Subbiah Naicker v. Bamanathan 
ChetUar (1914), =87 Mod., 462; Ami- 
nuddin Mullick v. Atarmani Dari 


(1920), 47 Oolc., 1100; 24 CJ.W. N.. 
899 ; Jagannath Prasad Singh {Baja) 
y. Sheonandam Sahay (1921), 5 Pot. 
L. J., 804. 
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such application may, if the Judge who passed the decree or 
made the order has ordered notice to issue under rule 4, 
sub-rule (2), proviso (a), be disposed of by his successor.'’ 
Mv l^nC o tirt “ Rule 5. Where the Judge or Judges, or any one of the 
confuting of Judges, who passed the decree or made the order, a review of 
jndgci. which is applied for, continues or continue attached to the 
Court at the time when the application for a review is pre- 
sented, and is not or are not precluded by absence or other 
cause, for a period of six months next after the application, 
from considering the decree or order to which the application 
refers, such Judge or Judges or any of them shall hear the 
application, and no other Judge or Judges of the Court shall 
hear the same. 1 

“ Rule 6. — (1) Where the application for a review is heard 
by more than one Judge and the Court be equally divided, the 
application shall be rejected. 

" (2) Where there is a majority, the decision shall be accord- 
ing to the opinion of the majority. 

Appeal. “Rule 7.— (1) An order rejecting an application for a 

review shall not be appealable; but an order granting an 
application may be objected to on the ground that the applica- 
tion was — 

(a) in contravention of the provisions of rule 2, which 
prescribes to whom an application for a review may 
be made ; 

(i») in contravention of the provisions of rule 4, which 
prescribes when such application is to be rejected ; 

(c) after the expiration of the prescribed period of. limitation 
and without sufficient cause. 

“ Such objection may be taken at once by an appeal from 
the order granting the application or in any appeal from the 
final decree or order passed or made in the suit.” 


1 See Jag at Chandra Acharya v. 22 G. W. N., 550; Chhajju v. Neki 
Shyama Charan Bhuttacharya (1917), (1922), 8 Lahore, 127. 
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Appeals under the Code of Civil Procedure. 


A right of appeal does not exist unless it be given by aw^t^ifwby 
legislative enactment . 1 

Where an appeal lies, the Court of Appeal cannot limit the grounds 
of appeal. 2 

Where there is no appeal there may bo a power of revision given to 
the High Court. 3 

An Appellate Court has no seisin of an appeal, and cannot make any Seisin of 
order in respect of it until the order or decree of the lower Court has been ^PP®*^ 
drawn up 4 * and an appeal has been filed. 6 When the Appellate Court 
has seisin of the appeal, the Court below coases to have power to stay 
execution. 0 

* 

An appeal lies from the decree and not from the judgment, 
so no appeal lies from a decree which does not in some way or 
other adversely affect the appellant . 7 

No appeal lies from an award of an arbitrator , 8 even when Arbitration, 
a Judge has acted as arbitrator . 9 

An appeal may be barred by an arrangement that the parties are to 
be bound by the finding of the Court. 10 


1 Meenakshi Naidoo v. Subrama - 
niya Sastri (1887), 14 I. A., 160 ; 11 
Mad., 26 ; Itangoon Botatoung Com- 
pany v. Collector , Rangoon (1912), 89 
I. A., 197 ; 40 Calc., 21 ; 16 C. W. N., 
961 ; 14 Bom. L. It., 833. 

* Lukhi Narain Serowgi v. Ram 
Chandra Bhuiya {Sri) (1911), 16 
C. W. N., 921. 

9 Post , chap. xxix. 

4 Divali (Bai) v. Shah Vishnav 
Manordas (1909), 34 Bom., 182 ; 

Kaluram Pirchand v. Qangaram 

Sakharam (1918), 88 Bom., 831 ; 16 

Bom. L. B., 67. 

4 See Purshottam Saran v. Eargu 
Lai (1920), 43 AU., 198. 

9 Saiya Shankar Ghoahal v. Maha- 

raj Narain Sheopuri (1912), 85 All., 


119. 

7 See Secretary of State v. Sami- 
natha Kowndcn (1911), 87 Mad., 25 ; 
Krishna Chandra Goldar v. Mohesh 
Chandra Saha (1905), 9 C. W. N„ 
584. Cf. Pan Kooer (Mussumat) v. 
Bhugwunt Kooer (1878), 6 N. W. P.,19. 

4 Baikanta Nath Goswami v. Sita 
Nath Goswami (1911), 88 Calc., 421. 

4 Saradindu Boy (Kumar) v. 
BhagabatiDebya Chowdhurani (1906), 
10 C. W. N., 835; Zain (Sayad) v. 
Kalabhai (1899), 28 Bom., 752; 1 
Bom. L. R., 866 ; Nidamarthi Muk- 
kanti v. Thamnuma Ramayya (1902), 
26 Mad., 76, See post, p. 520. 

10 Shahzadi Begam v. Muhammad 
Ibrahim (1920), 48 All., 266. 
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Where a question arises whether there was in fact, 1 * or in 
law 3 a submission or an award, there is to that extent an 
appeal. 

No appeal lies from a decree (either original or appellate s ) 
passed in accordance with an award whether the award was 
made in a suit 4 * or without the intervention of the Court; 6 
except in so far as the decree is in excess of, or not in accord- 
ance with, the award. 6 

As to an order refusing to file an award, see post , p. 846. 

The Civil Procedure Code 7 makes the following provisions 
for appeals. 

As to appeals under the Letters-Patent of the High Courts, see ante , 
pp. 89, 75, 81, 87, 98. 


Appeals from Original Decrees. 

“ Section 96. — (1) Save where otherwise expressly provided 
• in the body of the Code or by any other law for the time being 
in force, an appeal shall lie from every decree passed by any 


1 Lachman Das v. Brijpdl (1884), 
6 All., 174 ; Sashti Charan Chatterjee 
v. Tarak Chandra Chatterjee (1871), 
8 B. L. R., 816 ; 15 W. R. F. B. f 9 ; 
Husananna v. Linganna (1895), 18 
Mad., 428. 

8 Debendra Nath Shaw v. AubTwy 
Churn Bagchi (1883), 9 Calc., 905; 
12 G. L. R., 625 ; Pugardin v. Moidin 
(1882), 6 Mad., 414 ; Suppu v. Govin- 
dacharyar (1887), 11 Mad., 85 ; Ven • 
lcayya v. Venkatappayya (1891), 15 
Mad., 848; Nandram Daluram v. 
Nemchand Jadavchand (1892), 17 
Bom., 857; Kali Prosanno Qhose v. 
Rajani Kant Chatterjee (1897), 25 
Gale., 141 ; Mahomed Wahiduddin v. 
Hakiman (1898), 25 Galo., 757; 2 
0. W. N., 529 ; Boonjad Mathoor v. 

Nathoo Shahoo (1877), 8 Calc., 875 ; 

1 0. L. R., 455; Ibrahim JLli v. 

Mohsvn Ali (1896), 18 All., 422; 
Saturjit Pertap Bahadoor Sahi v. 

Dulhin Gulab Koer (1897), 24 Galo., 
469; Muhammad Abidv. Muhammad 

Asghar (1885), 8 AIL, 64. See, how- 
ever, Krishnan Chetti v. Muthu 
Palandi Vacha M MM Tevar (1898), 


22 Mad., 172. 

8 Naurang Singh v. Sadapal Singh 
(1887), 10 All., 8. 

4 Act V of 1908, Sch. II, para. 16 ; 
Shibkristo Daw and Co. v. Satish 
Chandra Dutt (1912), 39 Calc., 822; 
Ghulam Jilani v. Muhammad Hussan 
(1901), 29 I. A., 51; 29 Calc., 167; 
6 C. W. N., 226 ; 4 Bom. L. R., 161 ; 
Ham Narain Ram v. Pali Ram 
Tewary (1916), 1 Patna L. J., 90; 
Lutawan v. Lachya (1913), 36 All., 
69; Khudiram Mahato v. Chandi- 
charan Mahato (1916), 1 Pat. L. J., 
806; Krishnan Clietti v. Muthu 
Palandi Vacha Makali Tevar (1898), 
22 Mad., 172 ; Kombi Achen v. Pangi 
Achen (1897), 21 Mad., 405 ; Jawahar 
Singh v. Mul Raj (1886), 8 AIL, 449 ; 
Bihari Lai v. Churmi Lai (1907), 29 
All., 457. 

5 Act V of 1908, Sch. II, para. 21. 

8 See Ajudhia Prasad v. Badar-uU 

Husain (1917), 89 All., 489; Jai 
Narain-Babu Lai v. Narain Das - 
Joint Mai (1922), 8 Lahore, 296; Act 
IX of 1899, b. 16 (2). 
f Act V of 1908. 
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Court exercising original jurisdiction to the Court authorised 
to hear appeals from the decision of such Courts. 

“(2) An appeal may lie from an original decree passed 
ex parte ” 1 * 

The pendency of such appeal does not prevent an application to the 
lower Court to set aside the deoree. 3 

“(8) No appeal shall lie from a decree passed by the 
Court with the consent of parties.” 3 

“ Section 2. — (2) 4 Decree * means the formal expression of an adjudi- Meaning of 
cation which, so far as regards the Court expressing it, conclusively 41 decree.” 
determines the rights of the parties with regard to all or any of the 
matters in controversy in the suit, and may be either preliminary 4 * or 
final. It shall be deemed to include the rejection of a plaint and the 
determination of any question within section 47 (questions to be deter- 
mined by Court executing decree) or section 144 (application for restitu- 
tion), but shall not include — 

(a) any adjudication from which an appeal lies as an appeal from an 

order, or 

( b ) any order of dismissal for default. 

44 Explanation . — A decree is preliminary when further proceedings 
have to be taken before the suit can be completely disposed of. It is 
final when such adjudication completely disposes of the suit. It may be 
partly preliminary and partly final.” 

Compare the expression “judgment” in clause 16 of the Letters- 
Patent of the High Court, ante , pp. 61-55. 

44 The right of the parties in regard to matters in controversy is taken “ Rights in 
to mean general rights, such as rights in relation to status, in relation to controversy.” 
jurisdiction, in relation to the frame of the suit, and in relation to lia- 
bility to account, which, if decided, must have a general effect upon the 
proceedings in the suit, and can be decided preliminary to the investiga- 
tion of the matters in dispute between the parties upon the merits.” 6 

In an appeal from an original decree an appeal lies both on the law Appenl from 
and on the facts. original decree. 

As to the consideration of an appeal on the facts, cf. Laljee Mahomed 
v. Ghizdar (1915), 48 Calc., 888 ; 20 C. W. N., 885. 


1 Jethalal Oirdhar v. Varajlal 
Bhaishankar (1921), 23 Bom. L. B., 
769. 

a Abdul Ohad v. Amdali Oazi 
(1920), 48 Calc., 158. 

9 This includes a case where the 

defence of limitation has been waived 
(Baja of KilHkota v. Chaitema Sahu 
(1920), 47 I. A., 200 ; 22 Bom. L. R., 

1313), and also a case where a decree 

was passed in accordance with a 
compromise (Qurcharm Singh v. 


Shibdev Singh (1921), 3 Lahore, 175. 

4 Such as a preliminary deoree for 
partition (Dulhin Oolab Kocr v. 
Badha Dulari Koer (1892), 19 dale., 
468 ; Boloram Dey v. Bam Chmdra 
Dey (1895), 23 Calc., 279), or a deoree 
for administration or for the taking 
of accounts. 

4 Nara/yan Balkriihna v. Qopal 
Jiv Qhadi (1914), 88 Born., 392, at 
p. 898 ; 16 Bom. L. R.,206, at p. 210. 
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The Appeal Court can review the report of a Commissioner on the 
facts as well as on questions of principle . 1 

. When the ordinai T Courts of the country are seised of a 
dispute as to the legal right to the possession of a property in 
land (or it is submitted where under special enactments they 
are dealing with matters of a civil nature which might ordi- 
narily be .the subject of a suit) in the absence of express pro- 
vision the ordinal^ incidents of litigation under the Code 
of Civil Procedure which involve rights of appeal are not 
excluded . 2 


T There is now an appeal from an award or part of an award under the 
Land Acquisition Act (I of 1894). 3 

Orders made There is no appeal from, amongst others, the following orders made 
Acts F Bpecial under special Acts : 

(a) an order made by a Judge under section 5 4 * or section 10 6 of the 

Religious Endowments Act ; 0 

(b) an order passed by a competent Court on an election petition 

under rule 42 framed by the Local Government 7 8 under the 
United Provinces Municipalities Act, 1900 ; 

(c) an order made under section 42 of the Co-operative Societies 

Act, 1912 (II of 1912); « 

(d) an order dismissing an application for the dismissal of a trustco 

under section 74 of the Indian Trusts Act (II of 1882). 9 

Similar reasoning would apparently exclude an appeal in the 
case of other orders under that Act. 

(e) An order passed under section 30 of the Guardians and Wards Act, 

1890; 10 

(/) an order of the taxing officer of a High Court or tho clerk of a 
Presidency Court of Small Causes prescribing the Court fee to 
be paid on a memorandum of appeal ; 11 


1 Debendra Narain Sinha v. 
Narendra Narain Sinha (1919), 24 
C. W. N., 110. 

* See Secretary of State for India 
v. Chelikani Barm Rao (1916), 48 
I. A„ 192 ; 89 Mad., 617 ; 20 C. W. 
1811; 18 Bom. L. R., 1007. This 
decision apparently disposes of Damo - 
data Menonv. Kittappa Menon (1911), 
86 Mad., 16. 

* S. 64, as substituted by Act XIX 
of 1921, s. 8. 

4 Pritam Oir v. Basdeo Git 

( Mahant ) (1920), 48 All., 66 ; Soma* 

sundara MndaUar v. VythiUnga 

Mudaliar (1896), 19 Mad., 286. 

8 Meenakshi Naidoo v. Subrama 

mya Sastri (1887), 14 I. A., 160; 11 


Mad., 26. 

6 Act XX of 1868, post, p. 489. 

7 U. P. Act I of 1900, s. 187; 
now repealed by U. P. Act II of 1916; 
Khunni Lai v. Baghunandan Prasad 
(1918), 85 AH., 450. 

• Mathura Prasad v. Shcobalak 
Bam (1917), 40 All., 89. 

'• Wilson v. MacAffee (1896), 19 
All., 131. See post , p. 487. 

10 Lachmi Prasad v. Baldeo Dube 
(1921), 44 All., 468. 

11 Act VII of 1870, s. 6 ; Lagan 
Bart Kuer v. Khakhan Singh (1917), 
3 Pat. L. J., 92 ; Bam Sekhar Prasad 
Singh v. Sheonandan Dubey (1922), 2 
Pat., 198. 
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(a) a decision on a question of valuation under the Court Fees Act, 

1870. 1 

Except as therein provided there is no appeal from an order made 
under the Bengal Tenancy Act, 1886, 1 * which is not a “ decree ” within 
the meaning of the Code of Civil Procedure. 8 

The Specific Belief Act, 1877, 4 expressly excludes an appeal from an Suit under 
order or decree passed in any suit brought under section 9 of that Specific Relief 
Act. 

There may, however, be a power of revision by the High Court in 
such cases. 6 

Orders which come within the above definition of “ decree ” 0 are Appealable 
appealable as decrees. ordere. 

The following are instances of such appealable orders : 

(a) an order granting or refusing probate of a will. 7 It has been held 

that an order holding that a caveator had no interest to oppose 
the grant is not appealable ; 8 

(b) an order taking a plaint off the file on the ground that the 

plaintiffs were minors ; 9 

(c) an order rejecting a memorandum of appeal ; 10 

(d) an order dismissing a suit on account of the Court fee on the 

plaint being insufficient ; 11 * * 

(e) an order dismissing for default a suit 18 or au appeal ; ls 

(/) an order declaring that a suit has abated ; 14 * * * 


8 Act VII of 1870, s. 12 ; Narayan 
Madhavrao Nailc v. Collector of Thnna 
(1877), 2 Bom., 146 ; Maiiohar Ganesh 
v. Bawa Iiamcharandas (1877), 2 
Bom., 219. The High Court of Bengal 
has held that there is an appeal from 
an order rejecting a plaint for being 
insufficiently stamped : Ajoodhya 
Pershad v. Gunga Pershad (1880), 
6 Calc., 249; 6 0. L. R., 567. 

* Act VIII of 1885. 

.« Act V of 1908, s. 2 (2) ; Goghun 
Mollah v. llameshur Narain Mahta 
(1891), 18 Calc., 271; Roghu Singh 
v. MisH Singh (1894), 21 Calc., 825. 

4 Act I of 1877, s. 9; Souza v. 

Gulam Moidin Beari (1902), 26 Mad., 
488. As to resistance and obstruction 
by a bond fide claimant, see Nasir AH 
Fakir v. Meher AH (1895), 22 Calc., 
830. 

6 Vasudeva Aiyar v. Negapatam 
Devojtthanam Committee (1913), 38 
Mad., 694; Kedar Bane Lai Misser 
v. Janki Koeri (Maharani) (1909), 

14 C. W. N., 148. See post, chap, 

xxix. 

6 Ante , p. 386. 

T. CX I. 


2 Mountstephens v. Orme (1913), 
35 All., 448. An appeal is also given 
in this case by s. 86 of Act V of 1881. 
Such proceedings take the form of 
a suit : Act X of 1865, s. 261. 

8 Radha Raman Chowdhry v. Gopal 
Chandra Chuckerbutty (1919), 24 
C. W. N., 316. 

• Beni Ram Bhutt v. Ram Lai 
Dhulcri (1886), 18 Calc., 189 ; Act V 
of 1908 Sch. I, O. 32, r. 2. 

10 Ayyarma v. Nagabhooshanam 
(1892), 16 Mad., 285; Zamindar of 
Tuni v. Bennayya (1898), 22 Mad., 
155 ; Gulab Rai v. Mangli Lai (1884), 
7 All., 42 ; Raghunath Gopal v. Nilu 
Nathaji (1885), 9 Bom., 452. See, 
however, Venlcatarayadu v. Rangayya 
Appa Rau (1897), 21 Mad., 162. 

11 Muhammad Sadik v. Muhammad 
Jan (1888), 11 All., 91. 

12 Broja Sundar Roy Chowdhury 
v. Moti Lall Mozumdar (1910), 14 
0. W. N., 578. 

18 Radhanath Singh v. Chandi 
Charon Singh (1908), 80 Qalo., 660. 

14 Udmi v. Eira (1920), 1 Lahore, 
682. 

22 
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(g) an order of an Appellate Court setting aside an order of withdrawal 

and dismissing the suit ; 1 

( h ) an order dismissing a suit against a defendant as an unnecessary 

party; 2 

(i) a refusal to make a decree absolute in a mortgage suit ; 3 
(/) an order for mesne profits. 4 

The following orders, amongst others, are not appealable as decrees : 

(a) an order giving permission to withdraw a suit with liberty to 

bring a fresh one. 6 An order on appeal from such order is a 
“ decree M ; 6 

(b) an order returning a memorandum of appeal on the ground that 

the value of the suit is beyond the pecuniary limits of the 
jurisdiction of the Judge ; 7 

(c) an order dismissing an. application for the restoration of a suit 

dismissed for default of appearance ; 8 

(d) an order dismissing an application to sue as a pauper ; 0 

(e) an order for the enlargement of time under section 148 of the 

Civil Procedure Code ; 10 

(/> an order rejecting an appeal on the ground that security was not 
furnished. 11 

A decision on a point of law which arises in the course of the 
proceedings, and does not finally determine the case, is not appealable as 
a decree. 11 

An order determining a question in execution is only appealable as a 
decree when it conclusively determines the rights of the parties, 13 and 
fulfils the conditions of section 47 of the Code. 14 


1 Abdul Eosscin v. Kasi Sahu 
(1899), 27 Calo., 862 ; 4 C. W. N., 41. 

» 1 Kama Bao v. Raja of Pittapur 

(1918), 42 Mad., 219. 

• Bhutnath Jana v. Tatra Chand 
Jana (1920), 26 C. W. N., 695. 

4 Bhup Indar Bahadur Singh 
(Baja) v. Bijai Bahadur Smgh (1900), 
27 I. A., 209 ; 23 All., 152 ; 5 C. W. N., 
52 ; 2 Bom. L. R., 978 ; Nandkumar 
Singh v. Bilas Ram (1917), 8 Pat. 
L. J.,67 ; [1917 Pat.], 877; Balarama 
Naidu v. Sangan Naidu (1922), 45 
Mad., 280. 

s Jogodindro Nath v. Sarut Sun - 
dun Debi (1891), 18 Calc., 322 ; Dick 
v. Dick (1898), 15 All., 169; Rama- 
kissoor Dossji v. Srvranga Charlu 
(1898), 21 Mad., 421 ; Jagdesh Chau - 
dhri v. Tulshi Chaudhri (1898), 16 
AIL, 19; Oenda Mai v. Pirbhu Lai 
(1895), 17 All., 97; C(mtrd t Oangaram 
v. Data Ram (1885), 8 All., 82. 

1 Abdul Eossem v. Kasi Sahu 
(1899), 27 Calo., 862 ; 4 0. W. N., 91. 

2 Mahabir Singh v. Behari Lai 


(1891), 13 AH., 820. 

8 Jagdish Narain Prashad Singh 
v. Harbans Narain Singh (1917), 2 
Pat. L. J., 720. 

• Secretary of State v. Jillo (1898), 
21 All., 133. See Baldeo v. Quia 
Kuar (1886), 9 All., 129; Lekha v. 
Bhauna (1895), 18 All,, 101. 

10 Act V of 1908 ; Suranjan Singh 
v. Ram Bahai Lai (1913), 35 All., 582. 

11 Act V of 1908, 0. 41, r. 10, sub-r, 
(2); Romes Chandra Das v. Monin - 
dra Lai Das (1921), 26 C.W. N., 1020. 

18 Behari Lai Pundit v. Kedar Nath 
Mullick (1891), 18 Calc., 469. 

18 Deoki Nandan Singh v. Bansi 
Singh (1911), 16 C. W. N., 124. 

14 Ante, p. 326 ; Balmer Lawrie and 
Co . v. Jadunath Banerjee (1914), 42 
Calc,, 1 ; 19 C. W. N., 1202 ; Sorabji 
Coovarji v. Kala Raghunath (1911), 
86 Bom., 166; 18 Bom. L.R., 1198. 
See Jadunandan Singh v. SheonancUm 
Prasad Singh (1922), 1 Pat., 644; 
[1922 Pat.], 200. 
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As determining questions relating or purporting to relate 1 * to the 
execution of decrees the following orders are appealable as decrees : — 

(a) an order determining the period for which mesne profits are 

payable ; * 

( b ) an order dismissing for default objections to the execution of a 

decree; 3 

(c) an order directing the release of a judgment debtor under Soh. I, 

Order 21, rule 40, of the Civil Procedure Code (Act V of 1008) ; 4 * 

(d) an order disallowing an application for the arrest of a judgment 

debtor ; 6 

(a) an order refusing to certify an adjustment of a decree made out of 
Court; 6 

(/) an order absolute for foreclosure under section 87 of the Transfer 
of Property Act (IV of 1882) ; 7 

(g) an order under the same section extending the time for payment ; 8 

( h ) an order refusing to discharge a Receiver ; 9 

(i) an order on an application by a Collector for the payment of 

Court fees ; 10 

(j) a refusal to stay execution ; 11 * * 

(k) an order excluding property from sale proceedings under a 

mortgage ; 18 

(Z) an order allowing the name of a transferee to be substituted for 
that of the decree holder ; 11 

(???) an order by a Court to which a Small Cause Court had sent its 
decree for execution against immovable property ; 14 

(n) an order directing the sale of property in execution of a decree ; 16 

(o) an order respecting an objection to the valuation of property as 

stated in a sale proclamation ; 14 


1 LcUchmanan Chetty v. liamana - 
than Chetty (1904), 28 Mad., 127. 
followed in Muthiah Chettiar v. 
Govinddoss Krishnadoss (1921), 44 
Mad., 919. 

9 Bhup Indar Bahadur Singh 
(Baja) v. Bijai Bahadur Singh (1900), 
27 I. A., 209 ; 23 All., 152 ; 5 C.W. N., 
52 ; 2 Bom. L. R.,978 ; Nand Kumar 
Singh v. Bilas Bam (1917), 8 Pat. 
Li. J., 67 ; [1917 Pat.], 377. 

* Lalnarain Singh v. Mahomed 
Bafiuddin (1900), 28 Calc., 81. 

4 Cf. Abdul Bahiman v. Mahomed 

Kasim (1897), 21 Mad., 29. 

* Bajkami v. Karm Ilahi (1919), 

1 Lahore, 77. 

* Jamna Prasad v. Mathura Prasad 

(1893), 16 All., 129; Guruvayya v. 

Vadayappa (1894), 18 Mad., 26 ; Act 

V of 1908, O. XXI, r. 2 ; Jadunandan 

Singh v. Sheonandan Prasad Singh 

(1922), 1 Pat., 644 ; [1922 Pat.], 200. 


T Kedar Nath v. Lalji Sakai (1889), 
12 All., 61. 

• Bahima v. Nepal Bai (1892), 14 
All., 520. 

• Bameshtoar Singh (Maharaja Sir) 
v. Hitendra Singh (1913), 8 Patna 
L. J., 518. 

10 Janki v. Collector of Allahabad 
(1886), 9 Ail., 64. 

11 Musaji Abdulla v. Damodar Das 
(1888), 12 Bom., 279. 

11 Tara Prasanna Bose v. Nilmoni 
Khan (1913), 41 Calc., 418. 

19 Gulsari Lai v. Daya Bam (1886), 
9 AIL, 46. 

14 Atwari v. Maiku Lai (1908), 81 
All., 1. 

19 Sorabji Coovarji v. Kala Baghu - 
noth (1911), 86 Bom., 156; 13 Bom. 
L. R., 1193. 

18 Lachman Pershad Singhv. Ganga 
Pershad Singh (1910), 15 C. W. N., 
713. 
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( j>) an order dismissing an application under Order 21, role 2 (2), for 
certifying a payment out of Court. 1 * 

The following orders in execution are not appealable as decrees, as 
they do not comply with the conditions of section 47 of the Code : 

(a) an order between rival decree holders which does not affect the 

judgment debtor ; s 

(b) an order in a dispute between the auotion purchaser and the 

judgment debtor ; 3 

(c) an order staying execution on security being given ; 4 

^ (d) an order for an enlargement of time under section 148 of the 

Code; 5 

(e) an order staying or refusing to stay execution ; 6 
(/) an order refusing to permit a decree holder to purchase at a sale 
held in execution of a decree ; 7 

(g) an order refusing to confirm a sale held by the Court to realise a 

fine for not appearing as a witness ; * 

(h) an order for delivery of possession of property purchased at an 

execution sale ; 9 

(i) an order dismissing an appeal for default under Order 41, 

rule 17, of the Code ; 10 

O') orders in a partition suit subsequent to the preliminary decree 
and before the final decree. 11 

Lobs on reiab. There is a difference of opinion as to whether an order under 
Order 21, rule 71, of the Civil Procedure Code making a defaulting 
purchaser liable for loss on resale is appealable. . The Allahabad High 
Court has held that it is not appealable. 1 2 The High Courts at Calcutta 18 
and Madras 14 have taken the opposite view. It is submitted that an 
appeal lies. 

1 Jadunandan Singh v.Sheonandan 25 C. W. N., 555. 

Prasad Singh (1922), 1 Pat., 644; * Ko Tha Hnyin v. Ma Hnin I. 

[1922 Pat.], 200. (1911), 88 1. A., 126 ; 88 Calc., 717 ; 15 

• Balmer Lawrie & Co. v. Jadunath C. W. N., 862 ; 18 Bom. L. R., 694. 

Banerjee (1914), 42 Calc., 1; 19 8 Badri Prasad v.Tej Singh (1910), 

C.W. N.,1202, distinguishing Sorabji 33 All., 68. See Act V of 1908, 
Coovarji v. Kala Raghunath (1911), 0. 16, r. 12. 

86 Bom., 156 ; 18 Bom. L. R., 1198 ; 9 Buddlm Misir v. Bhagirathi 

Jagadish Chandra Shaha v. Kripa- Kunwar (1917), 40 All., 216 ; Bhag- 
noth Shaha (1908), 86 Gale., 180; wati v. Banwari Lai (1908), 81 All., 
Kashi Ram v. Afani Ram (1892), 82 ; Aot V of 1908, 0. 21, r. 95. 

14 AH., 210. 19 Ruhminmayi Dasi v. Varan 

9 Surendra Mohini Debi v. Amaresh Chandra Bhera (1910), 89 Calc., 841. 
Chandra Chatterjee (1912), 89 Calc., 11 Jugodishury Debea .v. Kailash 
687. Chandra Lahiry (1897), 24 Calc., 

4 Saraswati Barmania v. Golap 725 ; 1C. W. N., 374. 

Das Barman (1918), 41 Calc., 160; 11 Dcoki Nandan Rai v. Tapem 

17 0. W. N., 1240; Janardan v. Lai (1892), 14 AIL, 201. 

Martand (1920), 22 Bom. L. R., 1212. 11 Kali Kishore Deb Sarkary. Guru 

5 Suranjan Singh v. Ram Bahai Prosad Sukul (1897), 25 Calc., 99. 

Lai (1918), 35 All., 582. 14 Amir Baksha Sahib v. Venkata- 

5 Rajendra Kithore Choudhury v. chaXa Mudali (1895), 18 Mad., 489. 

Mathura Mohan Chowdhury (1919), 
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An appeal does not ordinarily lie upon a question within the disore- Costs, 
tion of the Court below, sueh as a mere question of oosts , 1 or the admis- 
sion of an appeal alter time ; 2 but where a matter of principle is 
involved 3 or where the discretion has been exercised without considera- 
tion 4 or arbitrarily , 5 * or where the Court has aoted erroneously under a 
misapprehension of fact or of law , 0 an appeal lies. 

The power to apportion costs is subject to the controlling power of 
the Appeal Court . 7 Where the appeal has to deal with other questions 
besides questions of costs, the Appeal Court can deal with any question 
of oosts which may arise. 

“ Section 97. Where any party aggrieved by a preliminary Apyrifa wi 
decree 8 . . . does not appeal from such decree, he shall be when no 
precluded from disputing its correctness in any appeal which 
may be preferred from the final decree.” Sew.. 

This provision does not apply when the preliminary decree has not 
been drawn up . 3 

There is nothing to prevent an appeal from a preliminary decree 10 or 
order 11 after the passing of the final decree or order ; but where after the 
passing of the final decree a party appeals from the preliminary decree, 
but does not appeal from the final decree, such appeal is incompetent . 13 

Similarly an appeal against an order of remand can be filed even after 
the date of the final decree consequential on remand . 13 


1 Act V of 1908, s. 35. See Keemee 
Race (Mussumat) v. Latchman-Das 

Narrain-Das (1837), 1 M. I. A., 470 ; 
5 W. R. P. C., 59; Ramakissoor 
Dossji v. Sriranga Charlu (1898), 21 
Mad., 421; Eeshavrav K. Joshi v. 
Bhavanji (1871), 8 Bom. H. C. A. C., 
142; ContrA Oridhari Lai Roy v. 
Sundar Bibee (1866), B. L. R. P. B. B., 
496 ; Umesh Chandra Dutt v. Bibhuti 
Bhushan Pal Chowdhury (1919), 47 
Calc., 67. 

3 Md. Abdul Kasim v. Chaturbhuj 
Sakai, [1922 Pat.], 20. 

3 Secretary of State v. Marjum 
Hosein Khan (1885), 11 Calo., 859; 
Bunwari Lall v. Chowdhry Drup 
Nath Singh (1885), 12 Calc., 179; 
Shibkumar v. Sheo Ghulam (1921), 
44 All., 209. As to a second appeal 
on a question of costs, see Karam 
Kaur v. Kirpa Singh (1920), 2 Lahore 
L. J., 810. 

4 Md, Abdul Kasim v. Chaturbhuj 

Sahai , [1922 Pat.], 20. 

3 Daulut Ram v. Durga Prasad 

(1698), 15 AU. V 888. See Hull v. 


Pauli (1919), 24 C. W. N., 352. 

3 Ranchordas Vithaldas v. Kasi 
(Dai) (1892), 16 Bom., 676, approved 
of in Khushulv. Punamchand (1897), 
22 Bom., 164. 

7 Tara Promnno Mukherjce v. 
Satish Chandra Singh (1896), 4 
C. W. N., 90. 

3 See ante, p. 885, n. 4. 

3 Kaluram Pirchand v. Oangaram 
Sakharam (1918), 88 Bom., 881; 16 
Bom. L. R., 67, not following Govind 
Ramchandra v. Vithal Gopal (1912), 

86 Bom., 586 ; 14 Bom. L. R., 560. 
See Sakharam Vishram v. Sadashiv 
Balshet (1913), 87 Bom., 480 ; 15 Bom, 
L. R., 382. 

10 Ramuvien v. Vcerappudayan 
(1912), 37 Mad., 455. 

11 Lakshmi v. Maru Devi (1911), 87 
Mad., 29. 

13 Kulada Prosed Chowdhury v. 
Ramananda Pattanaik (1921), 48 
Calc., 1086. 

13 Lakshmi v. Maru Depi (1911), 

87 Mad., 29, following XJmanKunwari 
v. Jarbandhan (1908), 80 All., 479, 
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As to the effect of the passing of a final decree while an appeal from 
a preliminary decree is pending) see Kahhaiya Lai v. Tirbeni Bahai 
(1914), 86 AIL, 682. 

Derision “ Section 98. — (1) Where an appeal is heard by a Bench 

hJribytwo of two or more Judges, the appeal shall be decided in accord* 
°r mon Judges, ance with the opinion of such Judges, or of the majority (if 
any) of suOh Judges. 

“ (2) Where there is no such majority which concurs in a 
judgment varying or reversing the decree appealed from, such 
decree shall be confirmed : 

“Provided that where the Bench hearing the appeal is 
composed of two Judges belonging to a Court consisting of 
more than two Judges, and the Judges composing the Bench 
differ in opinion on a point of law, they may state the point 
of law upon which they differ, and the appeal shall then be 
heard upon that point only by one or more of the other 
Judges, and such point shall be decided according to the 
opinion of the majority (if any) of the Judges who have heard 
the appeal, including those who first heard it.” 

This section applies to Land Acquisition Act appeals. 1 

As to the case when the third Judge decides only a question other 
than that referred, see Jnanendra Mohan Dutt v. Umeth Chandra 
Guha (1922), 26 0. W. N., 986. 

As to the effect of this section upon clause 86 of the Letters-Patent of 
Bengal, Bombay, and Madras, see ante, p. 66. 

No decree to be “Section 99. No decree shall be reversed or substantially 

modifled for varied, nor shall any case be remanded, in appeal on account 
UtAty°n&k nga ' any misjoinder of parties or causes of action or any error, 
OT^juriedicttan! defect, or irregularity in any proceedings in the suit, not 
affecting the merits of the case or the jurisdiction 2 * * * of the 
Court." 

For example, an omission to follow the rule that a suit shall be insti- 
tuted in the Court of the lowest grade competent to try it. 9 

Appeals from Appellate Decrees. 

Second appeal. “Section 100.— (1) Save where otherwise expressly pro- 
vided in the body of the Code or by any other law for the 

1 Manavikraman Tirumalpad v. the subject-matter of the suit ; Mohesh 

Collector of the Nilgiris (1918), 41 Chunder Das v. Jahiruddi Mollah 

Mad., 948. (1901), 6 0. W. N. # 609. 

* I.e, local or pecuniary jurisdic- * Ante, p. 815. 

tion, or jurisdiction with reference to 
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time being in force, an appeal shall lie to the High Court 
from every decree passed in appeal by any Coart subordinate 
to a High Court, on any of the following grounds, namely ; — 

“ (a) the decision being contrary to law or to some usage 1 
having the force of law ; 2 

“ (b) the decision having failed to determine some material 
issue of law or usage having the force of law ; 

“ (c) a substantial error or defect in the procedure as pre- 
scribed by this Code or any other law, which may possibly 
have produced error or defect in the decision of the case upon 
the merits. 

“(2) An appeal may lie under this section from an ap- 
pellate decree passed ex parte” 3 

In second appeal the High Court must accept the facts found by the Fact: 
first appellate Court, 4 * unless such finding results from the misconstruc- 
tion of a document or the misapplication of law or procedure ; 6 but it 
can refuse to accept an inference of law drawn from the facts found. 0 

As to mixed questions of law and custom, see Milkhi v. Punni (1921), 

2 Lahore, 348. 

“ Questions of law and of fact are sometimes difficult to disentangle. 

The proper legal effect of a proved fact is essentially a question of law, 
so also is the question of admissibility of evidence and the question of 
whether any evidence has been offered on one side or the other ; but the 
question whether the fact has been proved, when evidence for or against 
has been properly admitted, is necessarily a pure question of fact." 7 

The following are grounds of second appeal : 

(a) The misconstruction of a document which may be treated as a 
document of title, 8 or the foundation of the suit. 9 


1 Ante , p. 295. 

8 The existence of such usage is a 
mixed question of fact and law. So 
far as a question of fact is concerned, 
a High Court cannot interfere on 
second appeal : Kumarappa Reddi v. 
Manavala Ooundan (1917), 41 Had., 
S74. See Kailash Chandra Datta v. 
Padmakisore Roy (1917), 45 Calc., 
285, dissenting from Kakarla Abbaya 
v. Venkata Papayya Rao (Raja) 
(1905), 29 Mad., 24. 

8 See Ghulam Haidar v. Jiwan 
(1922), 3 Lahore, 857, following 
Krishna Ayyar v. Kuppan Ayyangar 
(1906), 80 Mad., 64. 

4 Ravi Vceraraghavulu v. Bomma 

Devara Venkata Narasimha (1914), 

41 1. A. , 258 ; 37 Mad., 443 ; 19 C. W. N., 

97; 16 Bom. L. R., 858; Durga 


Choudhrain v. Jazuahir Singh Chou - 
dhri (1890), 17 1. A., 122 ; 18 Calc., 28. 

4 Midnapur Zemindar y Company 
v. Uma Charan Mandal (1919), 24 
C. W. N., 201 ; 22 Bom. L. R., 7. 

4 Dwarkanath Bidhyadhar v, 
Dambarudhar Mahapatra (1910), 38 
Calc., 278; Rajaram v. Nanchand 
(1903), 5 Bom. L. R., 225 ; Ganeah v. 
Vithal (1904), G Bom. L. R., 812. 

7 Na/ar Chandra Pal v. Shukur 
(1918), 45 I. A., 183, at p. 187 ; 46 
Calc., 189, at p. 195; 23 C. W. N., 
345, at p. 349. 

8 Fateh Chand {Lola) v. Kishen 
Kumoar (Rani) (1912), 39 I. A., 247 ; 
34 AU., 579; 16 C. W. N., 1033; 14 
Bom. L. R., 1090. 

8 Kuldip Narayan Rai v. Banwari 
Rai (1920), 5 Pat. L. J., 251. 
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(b) A question of jurisdiction, 1 * as where the lower Court of Appeal 
has erroneously held that no appeal lies, 3 or that an appeal 
lies. 8 

A question of jurisdiction 4 * or any other question of law arising out 
of the findings of fact 6 can be raised for the first time in second appeal. 

(e) The omission to consider the true question of fact. 6 

(d) Where there is no evidence to support a finding of faot. 7 

(e) Where the finding of fact has been influenced by an erroneous 

view of the cause of action, 8 or where there has not been an 
application of sound principles to the consideration of evidence. 9 

A question whether a Hindu family has separated may be a mixed 
question of law and fact. 10 

In second appeal the High Court is not concerned with the amount 11 * * 
or weight 18 of evidence. If there is legally admissible evidence to 
support the finding of the Court below, the High Court cannot interfere 
with it. It can interfere if a finding of fact is based upon inadmissible 
evidence. 18 

(/) An order rejecting an appeal on the ground that it was presented 
out of time amounts to a decree, and is appealable in second appeal. 14 

There is no second appeal from orders which do not amount to 
14 decrees. 1 ’ 16 

There is no second appeal in execution proceedings if an appeal would 
not lie in the suit itself. 18 

A refusal to allow additional evidence to be taken, or any other order 
which was in the discretion of the lower Court of Appeal, is not a ground 
of second appeal. 17 


1 See Achha Mian Chowdhry v. 
Durga Chum Law ( Maharajah ) 
(1897), 26 Oalc., 146 ; 2 C. W. N., 187. 

8 Mathura Mohan Pal v. Amiruddi 
Shilaloo (1908), 8 0. W. N., 64. 

8 Bandiram Mookerjce v. Puma 
Chandra Roy (1917), 46 Calo., 926. 
See Raghunath Singh v. Abdhut 
Singh (1911), 38 Calo., 891, where the 
appeal was erroneously made to a 
Court whioh was not subordinate to 
the High Court. 

4 Purkhit Panda v. Ananda 

Qaontia (1908), 12 C. W. N., 1086, see 
ante, p. 6. 

6 Diwan Chand v. Bishen Das 

(1920), 2 Lahore L. J., 265. See 

Nitya Copal Banerjee v. Nani Lai 

Mukherjee (1919), 47 Calo., 990. 

4 Damusa v. Abdul Samad (1919), 

46 I. A., 140; 47 Calo., 107; 24 

O. W. N., 81 ; 21 Bom. L. R., 920. 

4 Ibid. 

• Bala v. Shiva (1908), 5 Bom. 

L.R.,85. 


• Sharif a v. Munekhan (1901), 3 
Bom. L. R., 167. 

10 Sabal Singh v. Salih Ram Singh 
(1922), 44 All., 602. 

11 Mauladad Khan v. Abdul Sattar 
(1917), 39 All., 426. 

18 Nabendra Kishore Roy v. Rahima 
Banu (Srimati) (1915), 19 C. W. N., 
1015. 

18 Balwant Singh v. Baldcv Singh 
(1921), 2 Lahore, 271. 

14 Rakhal Chandra Ohosh v. Ashu- 
tosh Ghosh (1913), 17 C. W. N., 807. 

18 See Surendra Mohini Debt v. 
Amaresh Chandra Chatterjee (1912), 
89 Calc., 687. Cf. ante , p. 835. 

18 Sant Prasad v. Bhawani Prasad 
(1920), 48 All., 403. 

17 Ram Piari v. Kallu (1900), 23 
All., 121 : Durga Prasad v. Jai Narain 
(1911), 83 All., 879. On this point 
thero was a difference of opinion in 
Vaithinatha Pillai v. Kuppu Thevar 
(1919), 42 Mad., 787. 
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A decision on a question whether a default in paying instalments Waiver, 
under deoree had been waived maybe a mixed question of law and fact. 1 2 

“ Section 101. No second appeal shall lie except on the 
grounds mentioned in section 100. 

“ Section 102. No second appeal shall lie in any suit of No iiwcmd 
the nature cognizable by Courts of Small Causes, when the salts, 
amount or value of the subject-matter of the original suit 8 9 
does not exceed five hundred rupees/* 3 

This provision has reference to the nature of the suit, and not to the 
jurisdiction of the Court which tried the case, 4 * or to the character it 
may subsequently assume by operation of the findings of the Court. 6 

As to what suits are cognizable by Provincial Courts of Small Causes, 
see ante, p. 272. 

As to the finality of Small Cause Court decrees, see Aot IX of 1887, 
s. 27, ante , p. 276. 

There is no second appeal from an order in execution of a deoree, 6 or 
from an order of remand, 7 or from an order or an application to recover 
the price from a defaulting purchaser under Order 21, rule 71, 8 in a 
suit referred to in section 102. 

This section does not bar an appeal in a suit for rent under the 
Madras Estates Land Act. 0 

“ Section 108. In any second appeal, the High Court may, Power of High 

J , . * \ ’ , , . . J Court to deter- 

lf the evidence on the record is sufficient, determine any issue mine issues of 

of fact necessary for the disposal of the appeal, but not deter- fact * 

mined by the lower Appellate Court/* 10 

A point of law which was not argued in the lower Courts may bo Point of Uw 
raised for the first time in second appeal if it does not require a con- 


1 Easin Khan v. Abdul Wahab 
Sikdar (1910), 15 0. W. N., 10. 

2 Not the amount sought to be 
recovered in execution : Mohna Mai 
v. Tulsi Bam (1921), S Lahore, 141. 
Cf. Mavula Ammal v. Mavula Mara- 
coir (1906), 80 Mad., 212. 

* See Kali Kamal Maitra v. Fazlar 
Rahaman (1910), 15 C. W. N., 454. 

4 Bamkrishna Yeshwcmt v. Presi- 
dent, Vengwrla Municipality (1916), 41 
Bom., 867; 19 Bom. L. B., 88 ; see 

Souruiaram Ayyar v. Sennia Naickan 
(1900), 28 Mad., 547, overruling Veda- 
chala Mudali v. Bamaeami Baja 

(1899), 22 Mad., 229. 

4 Lakshmandas v. Lane (1904), 82 

Bom., 856 ; 6 Bom. L. B., 781. 

9 Manager Singh v. Khobairi Bai 


[1917 Pat.], 80; Bullae Bhattacharji 
(Sri)y. Babur am Chattopadhya( 1885), 
11 Calc., 169. 

7 Amba Prasad v. Mu&htaq Husain 
(1919), 42 AU., 200. 

9 Rajacharya v. Chemanna (1920), 
45 Bom., 228 ; 22 Bom. L. B., 1198. 

9 Mad. Act I of 1908, Zamindar of 
Tarla v. Kanda Barikivadu (1920), 
44 Mad., 697. 

10 See Damusa v. Abdul 8amad 
(1919), 46 I. A., 140; 47 Calo., 107; 
24 0. W. N., 81 ; 21 Bom. L. B., 920 ; 
Seturatnam Aiyar v. Venkatachala 
Qoundam (1919), 47 I. A., 76; 48 
Mad., 567; Chidambara Swaprakasa 
v. Veerama Beddi (1922), 49 I. A., 
286 ; 27C.W.N.,245, 
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sideration o f the evidence and fa based on the findings of the lower 
Courts.* 

Where a point of law is for the first time raised in second appeal, and 
it requires a finding of fact for its determination, the High Court will not 
deal with it : Bhadai Sahu v. Manowar AU (Shaikh) (1919), 4 Pat. L. J., 
645 ; [1920 Pat.] , 91 ; Chandra Mohan Datta v. Saribala Dari [1922 
Pat.], 89 ; Qanesh v. Yeshwant (1922), 25 Bom. L. R., 247. As to the 
abandonment of a point of law, see Warir Ncurain Singh (Baja) v • 
Bhikari Bam (1922), 2 Pat., 207. 

Appeals from Orders . 

“Order.” The expression “ order” in the Civil Procedure Code 

means 2 the formal expression of any decision of a Civil Court 
(in exercise of either original or appellate jurisdiction 3 ) which 
is not a decree. 4 

An order is appealable (1) if it amounts to a decree within 
the meaning of section 2 of the Civil Procedure Code, 5 or 
(2) if it be specified in the following provisions or any 
other enactment as appealable. 

Orders from “ Section 104. — (1) An appeal shall lie from the following 
lie. c appeft 8 orders, and, save as expressly provided in the body of this Code 
or by any law for the time being in force, from no other orders : 

(a) An order superseding an arbitration where the award 

has not been completed within the period allowed by 
the Court ; 

(b) an order on an award stated in the form of a special case ; 

(< c ) an order modifying or correcting an award ; 6 

(d) an order filing or refusing to file an agreement to refer 
to arbitration ; 7 

(c) an order staying or refusing to stay a suit where there 

is an agreement to refer to arbitration ; 8 
(/) an order refusing to file an award in an arbitration 
without the intervention of the Court ; 9 

• Abdul Rahman (Sheikh) v. Shib • The appeal only lies so far as the 

Lai Sahu (1921), 6 Pat. L. J., 650. order modifies or corrects the award : 

1 Act V of 1908, s. 2 (14). Rajbuns Sahay (Munshi) v. Soorjee 

• DaUp Singh v. Kundan Singh Lall (1911), 17 0. W. N., 617. 

(1913), 36 AU., 58, foUowing Wahi- * Venkatachala v. Rangiah (1911), 
duUah v. Kanhaya Lall (1902), 25 86 Mad., 858. There is no second 

All., 174. appeal: Jinan Singh v. Sawan Mai 

4 This includes an order refusing (1919), 2 Lahore L. J., 41. 
an application : Zipru v. Bari Sup- 4 Dinabandhu Jana v. Durgaprasad 
duihet (1917), 42 Bom., 10 ; 19 Bom. Jana (1919), 46 Calc., 1041. 

L. R., 774. • Nainsukh Das v. Gajanand 

• Ante, p, 335. (1920), 43 All., 848. Even after 
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(J?) 1 an order under section 85a Of Act V of 1908 
(compensatory costs);” 

There is no appeal under this section from an order refusing to set 
aside an award whioh has been filed. 3 

“ (o) An order under section 95 (compensation for obtain- 
ing arrest, attachment or execution on insufficient 
grounds) ; 

(, h ) an order under any of the provisions of this Code im- 
posing a fine or directing the arrest or detention in 
the civil prison of any person except where arrest or 
detention is in execution of a decree ; 3 

(i) any order made under rules for which an appeal is 
expressly allowed by rules. 

u Provided that no appeal shall lie against any order speci- 
fied in clause (ff) save on the ground that no order, or an order 
for the payment of a less amount, ought to have been made. 4 

“(2) No appeal shall lie from any order passed in appeal 
under this section/' 5 

Sub-section (2) takes away the right of second appeal where such 
appeal would have been allowed under section 810 a, read with section 
244 of the former Civil Procedure Code, 1882 (Act XIV of 1882). Thus 
a second appeal does not lie in the case of an application to set aside a 
sale under Schedule I, Order 21, rule 89, of Act V of 1908,° even if the 
decree holder be the auction purchaser. 7 

By Schedule I, Order 48, rule 1, an appeal lies from the 
following orders under the provisions of section 104, 
namely : — 

(This rule applies whether the orders are made or purport to have 
been made under the following rules. 8 ) 

“ (a) An order returning a plaint to be presented to the 
proper Court ; 9 

decree in accordance with the award i 15 C. W . N., 844. See Tiwan Singh 
Khettra Nath Gangopadhyay v. Usha- v. Sawan Mai (1919), 2 Lahore L. J„ 
bala Dasi (1914), 18 C. W. N. f 881. 41; Gureharan Singh v. Shibdev 

1 Inserted by Act IX of 1922, s. 8. Singh (1921), 8 Lahore, 175. 

1 Campbell & Co. v. Jcshraj Giri- • Asimaddi Sheikh v. Sundari Bibi 
dhari LaB (1917), 46 Calc., 502. (1911), 38 Calc., 889; 15 C. W. N., 

* See Adhar Chandra Gope v. 844. 

Putin Chandra Shaha (1914), 19 * Kachu v. Trimbak (1919), 44 

C. W. N., 1065. Bom., 472 ; 22 Bom. L. R., 888. 

4 Act IX of 1922, s. 8. * Muthiah* ChetHar v. Govinddoss 

* Naubat Singh v. Baldeo Singh Krishnadoss (1921), 44 Mad., 919. 
(1911), 83 AU., 479 ; Asimaddi Sheikh • Act V of 1908 (Civil Procedure), 
v. Sundari Bibi (1911), 88 Calc., 889 ; Sch. I, O, 7, r. 10: Peari Sha 
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(6) an order prononneing judgment against a party, who 
has foiled to present a written statement, which has 
been called for by the Court. ” 1 

(This does not apply to an order making a Receiver liable.*) 

“ ( c ) -An order rejecting an application 3 (in a case open to 
appeal) for an order to set aside the dismissal of a 
suit which has been dismissed for default of appear- 
ance.” 

(An order granting such application is not appealable. 4 ) 

“ (d) An order rejecting an application (in a case open to 
appeal) for an order to set aside a decree passed 
ex parte ; 0 

(e) an order pronouncing judgment against a party who 
has failed to appear on the day appointed for him to 
answer questions ; 6 

(/) an order dismissing a suit, or striking out a defence 
where a party has failed to comply with an order to 
answer interrogatories, or for discovery or inspection 
of documents ; 7 

(g) an order for the attachment of property for non- 
compliance with a summons to give evidence or to 
produce a document ; 8 

(7t) an order pronouncing judgment against a party who 
refuses to give evidence when called on by the 
Court ; 9 

(i) an order on an objection to the draft of a document or 
of an endorsement in the case of a decree for the 
execution of a document or the endorsement of a 
negotiable instrument ; 10 

v. Surujmal Marwari (1912), 17 1 Ganesh Latt v. Satyanarain 

O. W. N., 603 ; Dalip 8 ingv. Kundam Singh (1919), 4 Fat. I*. J„ 686 ; [1920 
Singh (1918), 86 All., 68; Wahid- Pat.], 35. 

Ullafo v. Kanhaya Lall (1902), 25 • Aot V of 1908, O. 9, *. 9. 

All., 174, in whioh oases the plaint 4 Maharaj Kiahore Khanna v. 

was returned by the Appellate Oonrt. Kiran Shashi Dasi (1921), 49 Calc., 
This does not inolude an order by the • 616. 

Appellate Court returning a memo- 4 Act V of 1808, O. 9, r. 13. 
randum of appeal for presentation to 4 Ibid . 0. 10, r. 4. 

the proper Court : Baghunath Oharas* * Ibid. O. 11, r. 21. 

Singh v. Shamo Koeri (1908), 81 Calc., • Ibid. O. 16, r. 10. 

844 ; Karm Bahi v. Hakim 8 hah 9 Ibid. O. 16, r. 20. 

(1990), 2 Lahore L. J., 866. *• Ibid. O. 21, r. 84. 

* Aot V of 1908, 0.8, r. 10. 
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O’) order setting aside or refusing to set aside a sale, 
under rule 72 or rule 92 of Order 21 of the Civil 
Procedure Code (V of 1908) ; 1 

(A) an order refusing to set aside the abatement or dis- 
missal of a suit in the case of the death or insolvency 
of parties ; 2 

(0 an order refusing to give leave to continue a suit in 
the cases of assignment, creation, or devolution of 
an interest pending suit.” 3 

(It was held in Dumi Chwnd v. Arja Nand (1916), 87 All., 272, that 
no appeal lies from an order dismissing an application to be brought upon 
the record as a plaintiff.) 

“ (in) An order refusing to record an agreement, com- 
promise, or satisfaction ; 4 * * 

(«) an order rejecting an application (in a case open to 
appeal) for an order to set aside the dismissal of a 
suit which has been set aside on account of the 
plaintiff not having given security for costs ; 8 * 

(o) an order refusing to extend the time for the payment 

of mortgage money ; a 

( p ) orders in interpleader suits under rule 8, rule 4, or 

rule 6 of Order 35 of Act V of 1908 ; 

((f) orders for security, or on an application for a surety 
to be discharged, or attaching property before judg- 
ment.” 7 

(An order rejecting an appeal on the ground of failure to givo security 
is not appealable. 8 ) 

“ (? ) Orders for temporary injunctions or discharging, vary- 
ing, or setting aside such injunctions or ordering the 
deposit of money, etc., in Court, or the delivery to 
the person to whom it is admitted to belong.” 0 

(An order refusing such injunction is appealable. 10 ) 


1 See Sheo Prasad Singh v. Premna 

Kunwar (1917), 40 All., 122. 

* Act V of 1903, O. 22, r. 9. 

* Act V of 1908, Sch. I, O. 22, 

r. 10. Muthiah Chettiar v. Govind- 

dos8 KriahnadosB (1921L 44 Mad., 

919. 

* Ibid . O. 23, r. 3. 

* Ibid.O. 26, r.*2. 


7 Ibid . O. 38, rr. 2, 8, and 6. 

0 Nazim v. Abdul Hamid (1921), 8 
Lahore, 80; Firozi Bcgam v. Abdul 
Latif Khan (1908), 80 All., 148; 
Lekha v. Bhauna (1896), 18 All., 101, 
0 Act V of 1908, O. 89, rr. 1, 2, 4, 
and 10. 

Lachmi Narain v. Ramcharan 
Das (1918), 85 AH., 425. 
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u (s) An order appointing a Receiver , 1 or for the enforce- 
ment of a Receiver’s duties.” 2 

(This includes an order giving directions to a Receiver. 3 It does not 
include an order granting leave to sue a Receiver for neglect of his duty, 4 
or an order simply declaring a Receiver liable. 6 ) 

11 (t) An order of refusal to readmit or to rehear an 
appeal ; 6 

(u) an order remanding a case where an appeal would lie 

from the decree of the Appellate Court ; 7 

(v) an order made by any Court other than a High Court 

refusing the grant of a certificate that a case is a fit 
one for appeal to His Majesty in Council ; 8 

( w ) an order granting an application for review.” 9 

This last is subject to Order 47, rule 7, which prescribes the cases 
where the order granting an application for a review is permissible. 10 

There is no second appeal in cases under the above rule. 11 

There is no appeal from an order under Order 21, rule 58 (claims and 
objections in the case of attached property). 13 

1 Even if no one has been appointed dismissed because neither party 
by name as Receiver: Palaniappa appeared : Wahid-un-nissav. Kundan 
Chatty v. Palaniappa Chetty (1916), (1918), 85 All., 427. An appeal from 

40 Mad., 18 ; Oobind Ram v. Oanesh an order of remand cannot bo enter- 
Ram (1922), 1 Pat., 625 ; [1922 Pat.], tained after the disposal of tho suit 
250. This does not include an order on remand : Janaki Nath Roy Chowd - 
merely expressing the intention to hury v. Promotha Nath Roy Chowd - 
appoint a receiver : Muhammad hury (1911), 15 C. W. N., 880 ; Madhu 
Askari v. Nisar Husain (1919), 42 Sudan Sen v. Kamini Kanta Sen 
AU., 227. It includes an order dis- (1905), 32 Calc., 1023; 9 C. W. N., 
missing an objeotion to the appoint- 895 ; Baikuntha Nath Day v. Sali- 
ment of a Receiver. mullah (Nawab) (1907), 12 0. W. N., 

1 Act V of 1908, O. 41, rr. 1, 4. 590 ; contrd , Lakshmi v. Maru Devi 

9 Anand Das (Mohunt) v. Ram (1911), 87 Mad., 29; TJman Kunwari 

Perkash Das (1909), 14 0. W. N., 183. v. Jarbandhan (1908), 80 All., 479. 

4 Shriniwas v. Waz (1920), 45 There is not an appeal from every 

Bom., 99; 22 Bom. L. R., 1126. order of remand; Umri v. Shah 

9 Oanesh Lai v. Satya Narayan Muhammad (1921), 3 Lahore, 218. 
Singh (Kumar) (1919), 4 Pat. L. J., 3 Ibid . O. 45, r. 8. 

636 ; [1920 Pat.], 35. 9 Ibid. O. 47, r. 4. 

9 Act V of 1908, O. 41, rr. 19, 21. 10 Hari Charon Saha v. Baran 

9 Aot V of 1908, O. 41, r. 23: Khan (1914), 41 Calc., 746; Sundar 

Kulsum-un-ni&sa v. Ram Prasad Mall v. Upendra Nath Seal (1916), 1 

(1922), 44 AU., 492 ; Karam Singh v. Pat L. J., 198. 

Vir Singh (1921), 2 Lahore, 252 ; 11 Shea Prasad Singh v. Premna 

Naubat Singh v. Baldeo Singh (1911), Kunwar (1917), 40 AU., 122; Kachu 
88 AU., 479; Prosanmo CK Chatto - v. Trimbak Khemchand (1919), 44 
padhya v. Baidya Nath Misry (1920), Bom., 472 ; 22 Bom. L. R., 888. 

24 C. W. N., 708. This does not XB Nazir Hussain (Sheikh) v. Mis- 
apply to a case where the Appellate hammad Ejaz Hussain (1922), 1 Pat., 
Court restored a suit which had been 687. 
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Order 42 has no application to orders made under the Madras Estates 
Land Act (Madras Act I of 1906).* 

Section 104 and Order 48, role 1, have no application to appeals from 
<me of the Judges of a High Court to a Division Bench of the same Court. 11 

“ Order 41 , role 25. Where the Court from whose decree Whew Appel* 
the appeal is presented has omitted to frame or try any issue, 
or to determine any question of fact, which appears to the “*,S2to h * m 
Appellate Court essential to the right decision of the suit upon cwtwj»°e* 
the merits, the Appellate Court may, if necessary, frame issues appealed from, 
and refer the same for trial to the Court from whose decree 
the appeal is preferred, and in such case shall direct such 
Court to take the additional evidence required ; and such Court 
shall proceed to try such issues, and shall return the evidence 
to the Appellate Court together with its findings thereon and 
the reasons therefor.” 

Apart from this, the Appeal Court has power to remand a case for 
retrial. 1 * 3 

An order under this rule may be ignored by the Court before which 
the appeal ultimately comes. An order under rule 28 is on a different 
footing. 4 * 

“ Order 47, rule 7. — (1) An order of the Court rejecting Order of 
the application for a review shall not be appealable; 6 but an wSw? nof 
order granting an application may be objected to on the Objections to 

i , • i ftdmtsfliou. 

ground that it was — 

(a) in contravention of the provisions of rule 2, 

(b) in contravention of the provisions of rule 4, or 

(c) after the expiration of the period of limitation prescribed 

therefor and without sufficient cause. 

“ Such objection may be made at once by an appeal against 
the order granting the application, or in any appeal against 
the final decree or order passed or made in the suit” 

“ Section 105. — (1) Save as otherwise expressly provided, Other cider*, 
no appeal shall lie from any order made by a Court in the 
exercise of its original or appellate jurisdiction ; but, where a 
decree is appealed from, any error, defect, or irregularity in 

1 Venkata Bamayya (Rajah) ▼. 4 Jiasih-un-nista Bibi v. Kaniz 

Veeraswami (1917), 41 Mad., 564. Sughra Bibt (1930), 48 All., 877. 

1 Toolseemoney Donee v. Sudevi ' See Baroda Chum Qhote v. 

Donee (1899), 26 dale., 861; 3 Gobimd Proihad Ternary (1890), 22 

C. W. N., 847. Calc., 984; Har Nandan Sahoi v. 

* Raghmumdan Singh v. Jadunan- Behary Sing (1894), 22 Calc., 8, and 
dan Singh (1918), 8 Bat. L. J„ 258. caies there cited. 
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any order affecting the decision of the case may be set forth 
as a ground of objection in the memorandum of appeal. 1 

“ (2) Notwithstanding anything contained in sub-section (1), 
where any party aggrieved by an order of remand . . . from 
which an appeal lies does not appeal therefrom he shall there- 
after be precluded from disputing its correctness.” 

For instance — 

(a) an order under Order 9, rule 18, of the Code, setting aside an 

expwrte decree, 2 * 

(b) an order directing partition after a preliminary decree for partition 

had been confirmed on appeal, 8 

(c) an order affecting the decision of the case. 

This includes an order setting aside the award of an arbitrator, and 
deciding that the case should be tried by the Court. 4 * * * 

“ Section 106. Where an appeal from any order is allowed, 
it shall lie to the Court to which an appeal would lie from the 
decree in the suit in which such order was made, or where 
such order is made by a Court (not being a High Court) in the 
exercise of appellate jurisdiction, then to a High Court.” 

As to the powers of an Appellate Court, see Act V of 1908, 
section 107 ; Order 41, rules 4 and 83 (as amended by Act IX 
of 1922, section 4). 


1 The right to appeal remains even 

when the order has been complied 

with: Shah Jahan v. Inayat Shah 

(1919), 1 Lahore, 54. 

* Nand Ram v. Bhopal Singh 

(1912), 84 All., 592. 

* Bharat Indu v. Yakub Hasan 


(1913), 85 AIL, 159. 

4 Ram Autar Tewari v. Deolti 
Tewari (1915), 87 All., 456; Achutr 
hayya v. Thimmaya (1908), 81 Mad., 
845; Damodar v. Raghunath (1902), 
26 Bom., 551; Chattar Singh v. 
Lekhraj Singh (1888), 5 All., 293. 



CHAPTER XXIX. 

Reference and Revision. 

The following provisions for reference and revision are to be 
found in the Civil Procedure Code (Act V of 1908). 

Reference. 

“ Section 113. Subject to such conditions and limitations Reference to 
as may be prescribed, any Court may state a case and refer Hlgh Court * 
the same for the opinion of the High Court, and the High 
Court may make such order thereon as it thinks fit.” 

“Order 46, rule 1. Where before or on the hearing of 
a suit or an appeal in which the decree is not subject to appeal, 
or where in the execution of any such decree, any question of 
law or usage having the force of law arises, on which the 
Court trying the suit or appeal, or executing the decree, 
entertains reasonable doubt, the Court may, either of its own 
motion or on the application of any of the parties, draw up a 
statement of the facts of the case and the point on which 
doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court.” 

It has been held that this rule does not authorise a reference to the 
High Court in a proceeding which is neither a suit nor an appeal. 1 

“Rule 6. — (1) Where at any time before judgment a Court Power to nf«r 
in which a suit has been instituted doubts whether the suit is guestwn* at to 
cognizable by a Court of Small Causes or is not so cognizable, 
it may submit the record to the High Court with a statement 
of its reasons for the doubt as to the nature of the suit. 

“(2) On receiving the record and statement the High 
Court may order the Court either to proceed with the suit or 
to return the plaint for presentation in such other Court as 

1 Damodara Menon v. Kiltappa Menon (1911), 36 Mad., 16. 

T. C.J.I. ' 353 28 



REFERENCE. 


354 


[chap. XXIX. 


it may in its order declare to be competent to take cognizance 
of the suit.” 

faictcwrtto* 7. — (1) Where it appears to a District Court that 

(obmitforreri- a Court subordinate thereto 1 has, by reason of erroneously 
fng° E ad under bolding a suit to be cognizable by a Court of Small CauseB or 
jtaMkUonfai n0 * *° be so cognizable, failed to exercise a jurisdiction vested 
•mallcMuea. in it by law, or exercised a jurisdiction not so vested, the 
District Court may, and if required by a party shall, 2 submit 
the record to the High Court with a statement of its reasons 
for considering the opinion of the subordinate Court with 
respect to the nature of the suit to be erroneous. 

“(2) On receiving the record and statement the High 
Court may pass such order in the case as it thinks fit. 

“ (3) With respect to any proceeding subsequent to decree 
in any case submitted to the High Court under this section, 
the High Court may make such order as in the circumstances 
appears to it to be just and proper. 

“ (4) A Court subordinate to a District Court shall comply 
with any requisition which the District Court may make for 
any record or information for the purposes of this section.” 

On such reference the High Court can deal with the matter on its 
merits. 3 


lie vision. 

We have already seen what powers of revision can be 
exercised by the Chartered High Courts under the Government 
of India Act, 1915. 4 * 

Section 115 of the Code of Civil Procedure 6 empowers 
any High Court (an expression which includes the highest Civil 


Court of Appeal in any part of 
record of any case 7 which has 

1 This includes a Small Cause 
Court: Baton Bepari ( Sheikh ) v. 
Hira Lai Sarkar (1916), 20 0. W. N., 
1110. See Madan Oopal v. Bhagwan 
Das (1888), 11 All., 804. 

2 It is only when the District 

Judge comes to the conclusion that 

the subordinate Court has acted 

erroneously that a party can insist 

upon a reference. See Madan Gopal 

v. Bhagwan Das (1888), 11 All., 804 ; 

Simson v. McMaster (1890), 18 Mad., 

844. 


British India), 0 to call for the 
been decided 8 by any Court 9 

2 Parmeshwari Dassi v. Jagat 
Chandra Das (1914), 19 C. W. N., 
900. 

4 5, 6 Geo. V. o. 61, s. 107 ; ante , 
p. 27. 

• Act V of 1908. 

2 Act X of 1897, s. 3 (24). 

t The expression “ case ” is to be 
used in its broadest and most ordinary 
sense; Nathuni Bam v. Sheo Koer 
(Mossamat) (1918), 8 Pat. L. J., 460; 
[1918 Pat.], 220; Atram (Bai) v. 
Deepsbng (1915), 40 Bom., 86; 17 
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subordinate 10 to such High Court and in which no appeal lies 
thereto , 11 and if such subordinate Court appears — 

(a) to have exercised a jurisdiction 12 not vested in it by 

law , 13 or 

(b) to have failed to exercise a jurisdiction so vested , 14 or 

(e) to have acted in the exercise of its jurisdiction illegally, 

or with material irregularity , 16 

the High Court may make such order in the case as it thinks 
fit . 16 

As to the North-Western Frontier Province, see Regulation VII of 
1901, s. 84 (8) ; ante , p. 280. 

As to the Santhal|Parganas, see Regulation V of 1898, ss. 19 (1) (ante, 
p. 130), 20 (anti ?, p. 130). 

The provisions of section 115 are not exhaustive. 17 As to writs of 
certiorari , see ante , p. 25. 

In the absence of provision to the contrary these powers of Over iw 
superintendence and supervision can be exercised under the exercised. 


Bom. L. R., 1097. It is not confined 
to a litigation in which there is a 
plaintiff who seeks to obtain particular 
relief in damages or otherwise against 
a defendant who is before the Court : 
Balakrishna Udayar v. Vasudcva 
Aiyar (1017), 44 I. A., 261, at p. 269 ; 
40 Mad., 793, at p. 801 ; 22 C. W. N., 
50, at p. 59; 19 Bom. L. R., 715, at 

p. 722. 

8 It has been bold by a majority of 
a Full Bench of the High Court at 
Allahabad that this does not include 
a decision of a preliminary issuo as 
to jurisdiction : Buddhu Lai v. Mewa 
Bam (1921), 43 All., 564, overruling 
Bhargava v. Jagannath Bhagwandas 
(1919), 41 All., 602. As to an order 
allowing the withdrawal of a suit, 
see Bansi Singh v. Kishun Ball 
Thakur (1913), 41 Calc., 632; Nathuni 
Bam v. Shco Kuer (Mossamat) (1918), 
8 Pat. L. J., 460; [1918 Pat.], 220. 
A High Court cannot call for the re- 
cord of a case under trial : Rami ( Bai ) 
v. Jagd Dullabh (1919) ,44 Bom., 619. 

• This has no application to a 
Judge acting otherwise than in a 
judicial capacity, but as head of his 
office under s. 4 of the Public Ac- 
countant’s Defaults Act, 1S50 (XII of 
1850) ; In re Cooper (1917), 42 Bom., 


119 ; 19 Bom. L. K., 926. See Oopal 
Singh v. Court of Wards (1867), 7 
W. R. C. R., 430. 

10 A High Court cannot revise de- 
cisions of its own Judges: Debendra 
Nath Das v. Bibudhendra Mansingh 
(1915), 48 Calc., 90; In re Premji 
Trihumdas (1898), 17 .Bom., 514. 

31 Either by way of first or second 
appeal : Tirupati Baju v. Vissam 
Baju (1896), 20 Mad., 156; Mathura 
Nath Sarkar v. Umesh Chandra 
Sarkar (1897), 1 C. W. N., 626. There 
is no objection to a revision at the 
hearing of an appeal from a decree 
from which no appeal lies: Shankar 
Lai v. Muhammad Amin (^922), 44 
All., 534. 

13 As to the meaning of “ jurisdic- 
tion,” see post, pp. 360, 361. 

13 Dost, pp. 361, 362. 

14 Post , pp. 362-364, 

13 Post , pp. 364-369. 

16 This moans at least any order 
which would have been made if there 
had been an appeal. See Muhammad 
(Moulvi) v. Husain (Syed) (1880), 
8 All., 203. 

17 Besant v. Advocate-General of 
Madras (1919), 46 1. A., 176 ; 43 Mad., 
146 ; 23 C. W. N., 986 ; 21 Bom. 
L. R., 867. 
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Civil Procedure Code and the Government of India Act, in 
respect of all Civil Courts in the Province , 1 acting judicially. 

Such jurisdiction can be exercised in respect of the decisions 
of the ordinary Civil Courts, and also in respect of the follow- 
ing (amongst other) cases : 


Small Cmm 
C ourts. 


Santhal 

Parganas. 

Mamlatdars 

Act 

Hereditary 

offices. 

Bengal Bent 
Act. 


(a) Small Cause Courts, both in the Presidency Towns 2 and in the 
Provinces. 3 

Bevisional jurisdiction in respect of the Presidency Small Cause 
Court at Calcutta is vested in a single Judge sitting on the original side 
of the High Court. 4 

(b) Cases of over Rs. 1,000 in value in the Santhal Parganas. 5 

(c) Decisions of a Collector exercising judicial functions under the 
Mamlatdars Act (Bombay II of 1906).° 

(d) The grant of a certificate by a Collector under Bection 10 of the 
Bombay Hereditary Offices Act (Bombay Act III of 1874). 7 

(e) Orders passed by Collectors and Deputy Collectors under the 
Bengal Bent Act (X of 1859). 8 


i See Act V of 1908, s. 3. That 
section is not exhaustive: Purshot- 
tam Janardhan v. Mahadu Pandu 
(1912), 37 Bom., 114 ; 14 Bom. L. R., 
947. 

8 Rangiah Naidu v. Rungiah 
(1908), 81 Mad., 490, and cases there 
cited; Balli v. Parmanand Jewraj 
(1889), 18 Bom., 642. See Act XV of 
1882, s. 6, ante , p. 255. 

8 Abdul Majid v. Bedyadkar Suran 
Das (1916), 39 All., 101; Umesh 
Cha/ndra Palodlii v. Bakhal Chandra 
Chatterjee (1911), 15 C. W. N., 666. 
See Act IX of 1887, ss. 25, 28, ante , 
pp. 275, 276. 

4 Bamadhin Bania v Seivbalak 
Singh (1910), 37 Calc., 714; 14 
C. W. N., 806 ; Sarat Chandra Singh 
v. Brojolal Mukerji (1908), 80 Calc., 
986; 7 C. W. N., 848. See Shamsher 
Mundul v. Ganendra Narain Mitter 
(1902), 29 Calq., 498. In Ealadhar 
Maiti v. Choytonna Haiti (1903), 80 
Calc., 588 ; 7 0. W. N., 547, the Chief 
Justioe constituted a special Bench 
for the purpose of hearing an appli- 
cation for revision of an order of the 
Small Cause Courts. He stated, it 
is submitted erroneously, that .such 
.applications had invariably been 
made to the Chief Justioe. See Be 
Vakil (1908), 7 C. W. N., 843. 

* Sardhari Sah v. Hukum Chrnd 


Sah (1914), 41 Calc., 876 ; 18 C. W. N., 
662; Dungaram Marwary v. Rajhi- 
shore Deo (1890), 18 Calc., 133. 

• Purshottam Janardhan v. Ma- 
hadu Pandu (1912), 87 Bom., 114; 
14 Bom. L. R., 947 ; Collector of 
Thana v. Bhaskar Mahadev Sheth 
(1884), 8 Bom., 264, at pp. 267, 268. 

7 Collector of Thana v. Bhaskar 
Mahadev Sheth (1884), 8 Bom., 264. 

8 Nilmoni Singh Deo Bahadoor 
(Rajah) v. Taranath Hooker jee (1882), 
9 I. A., 174 ; 9 Calc., 295 ; 12 C. L. R., 
861 ; Chaitan Patgosi Hahapatra v. 
Kunja Behari Patnaik (1911), 38 
Calc., 832 ; 15 C. W. N., 868, differing 
from Euro Hohun Hooker jee v. Ke- 
darnath Doss (1866), 5 W. R., Act X, 
R. 25 ; Qobind Ramanuja Das (Mo- 
hant) v. Lakhun Panda (1906), 11 
0. W. N., 112; Bhyrub Chunder 
Mookerjee v. Shama Soonderee Deba 
(1866), 6 W. R., Act X, R. 68 ; Gobmd 
Coomar Chowdhry v. Kisio Coomar 
Chotodhry (1867), 7 W. R. C. R., 520; 
Deahutoollah v. Nazim Sidhee (No- 
wab) (1868), 10 W. R. 0. R., 341 ; 
Gudadhur Chatterjee v. Nund hall 
Mookerjee (1869), 12 W. R. C. R., 406 ; 
Rooknee Roy v. Amrith Dali (1870), 
14 W. R. C. R., 254 ; In the matter 
of Nassir Jan ( Srimati ) (1871), 7 
B.L. R.,144 ; 15W. R.,4i8. 
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(f) Decrees and judicial orders under the Bengal Tenancy Aot Bengal 

(VIDE of 1885).* Tenancy Act, 

(g) An order made by a Civil Court on a reference under section 55 Lend 

* of the Land Registration Act (Bengal Act VII of 1876).* registration, 

(A) Orders in proceedings or applications for enhancement of rent Enhancement 
under section 27 1 * 3 or section 213 4 * of the Chota Nagpur Tenancy Act a wttlement of 
(Bengal Act VI of 1908). renti 

As to proceedings under seotion 87 of that Aot for settlement of lair 
rent y see post % p. 578. 

(i) Orders in suits, appeals, and other proceedings under the Madras 
Estates Land Act (Madras Act I of 1908). 6 

(j) Orders made by a Judge exercising powers under the Land Land Acquisi- 

Acquisition Act (I of 1894).° tion. 

The High Court has no power to interfere with the action of the 
Collector in making his award, 7 as he » not acting judicially therein ; 
but it has been held 8 that the Collector is acting judicially when he 
declines to make a reference to the Civil Court under the Act. 

(7c) An order made in any appeal decided by a District Court under Insolvency, 
the Provincial Insolvency Act (V of 1920).° 

(9 An order made by a District Court under section 10 of the 
Religious Endowments Act (XX of 1808). 10 

An order made under section 18 of that Act is not subject to 
revision. 11 

(m) Cases under the Legal Practitioners Act (XVIII of 1879). 12 

(n) An order settling terms of a proclamation under the Civil Proce- 
dure Code (Act V of 1908), Order 21, rule 66. 13 


1 Tarvni Charan Banerjee v. Chan- 
dra Kumar Bey (1910), 14 C. W. N., 
788 ; Horananda Banerjee v. Ananta 
Basi (1904), 9 C. W. N., 492 ; Bhaga- 
bati Bcwa v. Nantfa Kumar Chucker- 
butty (1908), 12 C. W. N., 835; 
Jugobundhu Pattuclc v. Jadu Ohosc 
(1887), 16 Calc., 47. 

* Umatul Mehdi v. Kulsum (1907), 
85 Calc., 120; 12 C. W. N., 16; 
Bameshwar Singhv, Baghunath Singh 
(1908), 35 Calc., 571. 

8 Kartik Chandra Ojha v. Gora 
Chand Mahto (1913), 40 Calc., 518. 

4 Lai Nilmani Nath Sahi Beo v. 

Udai Nath Sahi Beo [1919 Pat.], 60. 

6 Bamasami Goundan v. Kali 
Goundan (1918), 42 Mad., 310; Para, 
maswamy Aiyangar v. Alamelu Nat - 
chiar Ammal (1918), 42 Mad., 76. 

• In the matter of Abdool AU ( Syud ) 
(1875), 15 B. L. R,, 197 ; Gobindaranee 
Baeeev, Brinda Ranee Dasee (1908), 
35 Calc,, 1104 ; Joseph v. The Salt 
Company (1892), 17 Mad., 871. 

7 British India Steam Navigation 


Co. v. Secretary of State (1910), 88 
Calc., 280; 15 0. W. N., 87. See 
Ezra v. Secretary of State (1905), 82 
I. A., 93 ; 82 Calc., 605 ; 9 0. W. N., 
454; 7 Bom. L. R., 422. 

8 Administrator-General of Bengal 
v. Land Acquisition Collector (1905), 
12 C. W. N., 241 ; Krishna Bas Boy 
v. Land Acquisition Collector of 
Pabna (1911), 16 0. W. N., 827. 

8 Act V of 1920, s. 75. See Allaha- 
bad Bank v. MurUdhar (1912), 34 All., 
442. 

10 Balakmhna Udayar v. Vasudeva 
Aiyar (1917), 44 I. A., 261 ; 40 Mad., 
798 ; 22 C. W. N., 50 ; 19 Bom. L. R. f 
715. 

11 Bamanathan Chettiar v. Anan - 
thanarayana Aiyar (1909), 88 Mad., 
412. 

12 In the matter ofKalka Prasad 
(1917), 40 All., 158, following Bavu 
Sahib v. District Judge of Madura 
(1903), 26 Mad., 596. 

18 Baghunath Sahay (Munshi) v. 
Hazari Sahu (1917), [1917 Pat.], 105. 
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(o) An order under the Civil Procedure Code (Act V of 1908), Order 23, 
rule 1, allowing the withdrawal of a suit with leave to bring a fresh suit. 1 

(p) An order determining that a caveator had no interest to oppose 
a will. 2 

(q) An order under the Calcutta Bent Act, 1920. 3 In this case the 
Appellate side of the Bengal High Court exercises jurisdiction. 4 * 

(r) An order made by a District Judge under the Succession (Property 
Protection) Act, 1841, 6 or under the Bombay Administration of Estates 
Regulation, 1827.° 

(*) An order purporting to be made under the Guardians and Wards 
Act, 1890. 7 

Aden. The Bombay High Court can exercise powers of revision in the case 

of decisions of the Besident at Aden in the exercise of his civil jurisdic- 
tion under the Aden Act (II of 1864), in cases over Bs.1,000 in value. 8 * 

Zan eibar. It was held by a majority of the Judges of a Full Bonch of the 

Bombay High Court that that Court could not exercise revisional juris- 
diction in civil matters tried by H.B.M. Consul at Zanzibar, although it 
could hear appeals from the decisions of that Court by the Zanzibar Order 
in Council of 1884.° 


Municipal 

Election. 


Aura Tenancy 
Act. 


A High Court cannot interfere with the following orders in revision : 

(a) An order made by a District Judge, under section 3 of the Bombay 
District Municipal Act Amendment Act (Bombay Act II of 1884), refusing 
to set aside an election, 10 or an order made refusing compensation under 
section 160, clause 3 of the Bombay District Municipalities Act (Bombay 
Act III of 1901). 11 

(b) An order passed by an Assistant Collector, 13 or by a District Judge 
on appeal from his decision 13 under the Agra Tenancy Act (United 
Provinces Act II of 1901). 


1 Bajendra Lai Sur v. Atal Bihari 

Sur (1916), 44 Calc., 454; Nathuni 
Bam v. Sheo Koer (Mosammat) (1918), 

3 Pat. L. J., 460; [1918 Pat.], 220. 

• Badha Raman Chowdhryv. Gopal 
Chandra Chuckerbutty (1919), 24 
0. W. N. f 316. See ante, p. 887. 

» Ben. Act III of 1920, s. 15 ; Allen 
v. Bando (1922), 49 Calc., 981. See 
IT. D. Chatter jee v. Tribedi (1921), 
26 C. W. N., 78. 

4 Kali Dasi v. Kanai Lai De 
(1921), 26 C. W. N., 52. 

• Act XIX of 1841. Sato Koer v. 
Gopal Sahu (1907), 34 Calc., 929; 12 
C. W. N., 65. 

• Bom. Beg. VIII of 1827. Vish- 
vambhar Pandit ( Shri ) v. Vasudev 
Pandit (Shri) (1892), 16 Bom., 708. 

7 Act VIII of 1890. Laxminarayan 

v. ParvaMbai (1919), 22 Bom. L. B., 

399. In proceedings under that Aot 

the same formality and precision of 

procedure is not required as in the 


trial of a suit : Khundi Devi v. Chote 
Lai (1922), 44 All., 687. 

8 Bhimbai v. Mariam (1909), 34 
Bom., 267; 12 Bom. L. B., 149; 
Municipal Officer , Aden v. Ismail 
(Hajee) (1905), 83 I. A., 38; 30 Bom., 
246 ; 10 C. W. N. , 185 ; 8 Bom. L. B., 4. 

• Khoja Shivji v. Hasham Qulam 
(1895), 20 Bom., 480. See Order in 
Council, May 11th, 1906, s. 56. 

10 Balaji Sakharam v. Merwanjee 
Nourojee (1896), 21 Bom., 279. 

11 Municipality of Belgaum v. 
Budrappa (1916), 40 Bom., 509; 18 
Bom. L. R., 340. 

13 Dambcr Singh v. Srikrishn Das 
(1909), 81 All., 445, followed in Jamna 
Prasad v. Karan Singh (1918), 41 
All., 28. 

18 Gaj Kumar C bandar v. Salamat 
Ali (1919), 42 All., 83; see post , 
p. 541. As to orders made under the 
Madras Estates Act (Mad. Aot I of 
1908), of. Velli Periya Mira v. 
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(c) A proceeding for settlement of fair rent under section 85 of the 
Chota Nagpur Tenancy Act. 1 

(d) An order passed by a District Judge under section 4 of the Public 
Accountant’s Defaults Act, 1850 (Act XII of 1850). 8 

(e) An order made by the tribunal of appeal under the Bombay City 
Improvement Act, 1898. a 

(/) An order setting aside or refusing to set aside an award of 
arbitrators. 4 

(g) An executive order passed by a Magistrate under the Indian 
Lunacy Act (VI of 1912). 8 

There is not complete agreement between the High Courts as to Interlocutory 
whether an interlocutory order, which is not appealable, c&n be the owierg ' 
subject of revision. 

The difficulty arises partly from the Legislature having used the 
expression “ case decided ” without having defined the word “ case,” and 
partly from the fact that where the final decree is appealable to the High 
Court such interlocutory order can then be considered, and revision may 
bo excluded by the rule that the Courts will not ordinarily interfere on 
revision when another remedy is available. 0 Moreover it is argued that 
in those cases the words “in which no appeal lies thereto” would 
prohibit revision. 

The Bengal High Court has held that it has jurisdiction to revise an 
interlocutory order, if it was made without jurisdiction or would cause 
irreparable injury to one of the litigants. 7 The Patna High Court has 
accepted this view. 8 

In one case the Madras High Court set aside an order for taking 
evidence on commission on the ground that it was made without 
jurisdiction. 9 An order substituting the name of the purchaser for the 
plaintiff has been set aside in Calcutta under section 15 of the Indian 


Moidin Padsha (1886), 9 Mad., 332; 
Appandai v. Srihari Joishi (1892), 16 
Mad., 451 ; Venlcatanarasimma Naidtc 
v. Suranna (1893), 17 Mad., 298. 

1 Ben. Act VI of 1908. Uma Cha - 
ran Mondol v. Midnapur Zemindary 
Co. (1914), 18 C. W. N., 782. 

2 In re Cooper (1917), 42 Bom., 
119 ; 19 Bom. L. R., 926. 

8 Bom. Act IV of 1898. Eari v. 
Secretary of State (1903), 27 Bom., 
424; 5 Bom. L. R., 431. 

4 Ajudhia Prasad v. Badar-ul- 
Husain (1917), 89 All., 489 ; Damodar 
v. Raghunath (1902), 26 Bom., 551. 

8 Donald v. Croton (1922), 4 La- 
hore, 1. 

9 See post, p. 371. 

7 OoUnd Mohun Das v. Kunja 
Behari Das (1909), 14 C. W. N., 153 ; 
British India Steam Navigation 


Company v. Secretary of State for 
India (1910), 88 Calo. , 230 ; 15 C. W. N., 
87. See Chandi Ray v. Kripal Ray 
(1911), 15 C. W. N., 682 ; Remanta 
Kumar Roy v. Baranagore Jute 
Company (1914), 19 C. W. N., 442; 
and NiVmoni Singh Deo Bahadoor 
(Rajah) v. Taranath Mookerjee (1882), 
9 I. A., 174 ; 9 Calc., 295 ; 12 C. L. R., 
361 (a case under sec. 15 of the Indian 
High Courts Act, 1861); Sivaprasad 
Ram v. Tricomdas Coverji Bhoja 
(1915), 42 Calc., 926. 

• Nauratan Lai v. Stephenson 
(1918), 4 Pat. L. J., 195 ; Lachmibati 
Kumari v. Nand Kumar Singh (1920), 
5 Pat. L. J., 400; Bankey Behari v. 
Ram Bahadur , [1918 Pat.], 223. 

9 Somasundaram Chettiar v. 
Manicka Vasaka Desika (1907), 81 
Mad,, 60. 
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High Courts Act, 1861, as being without jurisdiction. 1 * * The Madras High 
Court in an earlier case declined to revise an interlocutory order. 8 

The High Courts of Bombay and Allahabad have declined to interfere 
with interlocutory orders s where another remedy waB available. 

The Bombay High Court set aside an ad interim injunction to 
restrain an adoption. 4 * ’ ‘ 

It has been held in Allahabad that the Court cannot revise an order 
permitting a plaintiff to sue in formd pauperis, but that it can revise on 
order refusing such permission. 6 

An order on ah application for the stay of a suit cannot be revised. 6 . 

“ It will be observed that the section applies to jurisdiction 
alone, the irregular exercise or non-exercise of it, or the illegal 
assumption of it. The section is not directed against conclu- 
sions of law or fact in which the question of jurisdiction is 
not involved.” 7 

Acting under either the Civil Procedure Code or under the 
Government of India Act, the High Courts can set aside decrees 
or orders of subordinate Courts made without jurisdiction. 

As to the meaning of “ jurisdiction,” Mahmood, J., said, in Har 
Prasad v. Jdfar Ali (1885), 7 All., 845, at p. 350 : 

“ The word in its ordinary meaning simply means the legal power or 
authority of hearing and determining disputes for the purpose of 
administering justice, and in its broad legal sense it may be taken to 
mean the power of administering justice according to the means which 
the law has provided, and subject to the limitations imposed by that law 
upon the judicial authority. Such limitations may either be territorial 
or pecuniary with reference to the value of the subject-matter in litiga- 
tion, or they may relate to the nature of the ligitation, or the domicile 
and nationality of the parties, or the claBS or rank to which the tribunal 
belongs. 

“ I am of opinion that the expression, as used by thqir Lordships 8 
must be understood in its broad sense and not too narrowly, and . this 
interpretation is supported by the fact that in the last paragraph of their 

1 Judooputtee Chatter jee v. Chunder 4 Atrani (Bai) v. Deepsing Baria 

Kant Bhuttacharjee (1868), 9 W. R. Thakor (1915), 40 Bom., 86 ; 17 Boxn. 
0. R., 809. L. R., 1097. 

8 In re Nizam of Hyderabad (1886), * Muhammad Ayah v. Muhammad 

9 Mad., 256. Mahmud (1910), 32 All., 628. 

• Muhammad Ayah v. Muhammad 0 Sultanat Johan Begam v. Sundar 
Mahmud (1910), 82 All., 628 ; Chattar Dal (1920), 42 All., 409. 

Singh v. Dekhraj Singh (1888), 5 All., 7 Balakrishna Udayar v. Vasudeva 
298 ; Harsaran Singh v. Muhammad Aiyar (1917), 44 I. A., 261, at p. 267 ; 
Baza (1881), 4 All., 91 ; Farid Ahmad 40 Mad., 793, at p. 799 ; 22 0. W. N., 
v. Dulari Bibi (1884), 6 All., 288 ; 50, at p. 58; 19 Bom. L. R., 715, at 

Motilal Kashibai v. Nana (1892), 18 p. 720. 

Bom., 85; Damodar v. Baghunath • In Amir Hasson Khan (Bajah) 
(1902), 26 Bom., 551 ; Nand Bam v. v. Sheo Baksh Singh (1884), 11 1. A., 
Bhopal Singh (1912), 34 All., 592. 237 ; 11 Calc., 6. 
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judgment their Lordships say that * the Judioial Commissioner has no 
jurisdiction in the case * under section 622 1 2 of the Civil Procedure Code. 
Considering that the Judicial Commissioner exercises in Oudh (to use 
their Lordships* own words) ‘the same powers as the High Court,' the 
dictum cannot be understood to mean that he had no ‘ jurisdiction* in 
the narrow sense of the word, to entertain an application for revision 
under section 622 in the case. I understand the passage simpjy to mean 
that he had exceeded his powers, and that his order was therefore ultra 
vires” 

In Shew Prosad Btmgehidhur v. Bam Chunder Haribux (1918), 41 
Calc., 828, at p. 889, Woodroffe, J., said : “ According to one view, the 
term ‘ jurisdiction* is here used in the ordinary sense, that is, a jurisdic* 
tion local, pecuniary, personal, or with reference to the subject-matter of 
the suit. According to another view, the term may mean the legal 
authority of a Court to do certain things, namely, to make a particular 
order in a case over which it has jurisdiction in the sense stated. Accord- 
ing to my own view the former construction is the preferable one." 

According to Banerjj, J., in Alston v. Pitambar Das (1908), 25 All., 

509, at p. 626, the expression “ jurisdiction ’* refers to the forum for the 
institution of the suit. This view is too limited. 

The following are instances of orders and decrees being set aside under Orders and 
the revision section of the Civil Procedure Code and under section 15 of 
the Indian High Courts Act, 1861, as being made without jurisdiction : 8 . 

(a.) An unauthorised order for the issue of a commission. 3 

( b ) Where the Lower Court had no jurisdiction to entertain an appeal. 4 

(c) Staying execution at the instance of a third party. 6 

(d) After foreclosure under Regulation VII of 1806, ordering that the 
money be paid to the mortgagee. 0 

(e) Directing an inventory to be taken under section 4 of Act XIX 
of 1841, without conforming to the requirements of section 8 of that Act. 7 

(/) Order by a Mamlatdar ousting a person not a party to suit. 8 

(g) Appointing a Receiver otherwise than in a pending suit. 0 


1 This seotion of Act XIV of 1882 
corresponds with Act V of 1908, 
8. 115. 

8 Some of the older decisions on 
this question would probably not 
now be adopted. 

• Somasundaram Chettiar v. Ma- 
mcka Vasaka Desika (1907), 31 Mad., 
60. 

4 Bhagabati Bcwa v. Nanda Kumar 
Chuckerbutty (1908), 12 C. W. N., 
885; Baikanta Nath Qoswaim v. 
Sitanath Qoswami (1911), 88 Calc., 
421 ; Amra Nashya v. Oagan Shutar 
(1869), 2 B. L. R. App., 85 ; s.c. Ornra 
Nushyo v. Qugun Sootier (1869), 
11 W. R. C. R., 130; Habib Sobhan 
(Mir) v. Mahendra Nath Boy (1869), 

2 B. L. R. App., 82; li W. R. C. R., 


129; Haris Chandra Ghupto v. Shashi- 
mala Gupti (1871), 6 B. L. R., 721 ; 
Bai Mani v. Banchodlal Amritlal 
(1922), 25 Bom. L. R., 147. 

6 Brojendra Kumar Bai Chowdhari 
v. Buy LaU Dass (1886), 12 Calc., 
515. 

• Hazari Lai v. Kheru Bai (1881), 
3 All., 576. 

7 Abdul Bahiman v. Kutti Ahmed 
(1886), 10 Mad., 68; Papamma v. 
Collector of Godavari (1889), 12 Mad., 
341. 

8 Chinaya v. Gangava (1869), 21 
Bom., 775. 

8 Puran Mai v. Janki Perehad 
Singh (1901), 28 Calo., 680 ; 6 C.W. N., 
114. 
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(ft) Where a Judge set aside, without power to do so, an order which 
he had previously made. 1 

(t) Where a Judge acted in contravention of the powers vested in him 
by the proviso to section 158 of the Bengal Tenancy Act (Act VIII of 
1885). 2 * 

(j) A decree made on an award was set aside on the following 
grounds : 

(1) There was no written reference to arbitration as required by law. 

(2) The reference was made by a great number of persons who were 

not parties to the suit. 

(8) The matters in difference submitted to arbitration were matters 
not in suit at all. 

(4) The result of these proceedings was to expand the claim into one 

which could only have been made with the previous sanction of 
the Advocate-General. 

(5) The application for filing the award was time-barred. 

(6) The suit had abated. a 

(ft) An assignment of an administration bond by a Judge, while a 
previous assignment was in force. 4 

( l ) Where a Collector, acting under section 28 of tho Mamlatdars Act 
(Bombay Act II of 1906), interfered with the findings of fact of the 
Mamlatdar. 5 * 

(m) An order by a District Judge ordering a refund of money paid by 
a Collector under the Land Acquisition Act, 1894, 15 without any apparent 
irregularity. 7 

(n) An order attaching property in spite of the provisions of the 
Provident Funds Act, 1897. 8 

(o) A decree made on appeal in a Small Cause Court suit tried by a 
Munsif on the original side. 0 

(p) An order as to the marriage of a minor. 10 

Failure to In the following cases the High Courts have held that the lower 

jurisdiction. Courts have failed to exercise the jurisdiction vested in them : 

(a) Declining to amend a clerical error in a grant of probate, 11 or an 
accidental slip or omission in a decree. 1 * 

1 In the matter of Dhiraj Mahtab 12 0. W. N., 1039. 

Chand Bahadur (Maharaja) (1869), * Acts IX of 1897, s. 4 ; IV of 1903, 

2 B. L. R., 217 ; 11 W. R. C. R., 54. s. 2 ; Hindley v. Joynarain Marwari 

* Horananda Banerjee v. Ananta (1919), 46 Calc., 962 ; 24 C. W. N., 

Dasi (1904), 9 C. W. N., 492. 288. 

8 Merali Visram v. Sheriff Dewji • Kollipara Seetapathy v. Kanki - 
(1911), 36 Bom., 105 ; 18 Bom. L. R., pati Subbayya (1909), S3 Mad., 323; 
1017. Abdul Majid v. Bedyadhar Saran 

4 Kalimuddin v. Meharui (1912), Das (1916), 89 All., 101. 

89 Calo., 568. 10 Laxminarayan v. Parvatibai 

8 Kashiram Maming v. Rajaram (1919), 22 Bom. L. R., 399. 

(1911), 85 Bom., 487 ; 18 Bom. L. R., 11 Oerindra Kumar Das Gupta v. 

879. Rajeswari Boy (1899), 27 Calc., 5. 

8 Act I of 1894, s. 31. 18 Sahadeo Gir v. Deo Putt Misir 

7 Gobindaranee Dasee v. Brinda (1915), 87 All., 328. 

Ranee Dasee (1908), 85 Calc., 1104; 
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(b) Omission to investigate a claim on the erroneous ground that the 
claimant was bound by the decree. 1 

(c) Befusing to admit a plaint on the erroneous ground that the 
Court had no jurisdiction. 2 

(d) Erroneously refusing to issue execution. 3 

(e) Befusing to confirm a sale under section 812 of the Civil 
Procedure Code, 1882 (now Order 21, rule 92, of Act V of 1908), 
although no application had been made in accordance with law to set 
it aside. 4 

(/) Declining to order restitution of amount levied in excess of what 
was due under a decree. 5 * 

(g) Erroneously refusing to entertain a Buit in which the Court had 
jurisdiction. 0 

(h) Erroneously declining to make rateable distribution of property 
among creditors. 7 

(0 Deciding a case without the Judge applying his mind to a question 
of law. 8 

(j) Erroneously dismissing an application on the ground that it was 
made by a person not entitled to apply. 0 

(&) Refusing to correct an accidental mistake in drawing a decree. 10 

There is a difference of opinion as to when the High Court will require Amendment of 
the lower Court to amend a decree so as to make it in accordance with decree * 
the judgment. 11 

An erroneous order as to the Court fee payable in effect amounts to a Court fee. 
denial of jurisdiction. 12 

Where the question is one of fact, and has been determined upon Question 
evidence, the High Court would rarely interfere. 13 ° 

Can a Judge by an erroneous, but not perverse, construction of the Erroneou* 

construction of 

- law. 


1 Jameela (Mussamut) v. Luchmun 
Panday (1879), 4 C. L. R., 74. 

2 Zamir an v. Fateh Ali (1904), 82 
Calc., 146 ; Badami Kuar iv. Dinu 
Bai (1886), 8 All., Ill; Khenum- 
kuree Dabee v. Shurut Soondurec 
Dabee (1870), 14 W. R. C. R., 9; 
Munohur Paul v. Wise (1871), 15 
W. R. 0. R., 246. 

8 Shamrav Pandoji v. Niloji Ra- 
maji (1885), 10 Bom., 200. 

4 Birj Mohun Thakoor v. Tima Nath 
Chowdhry (Rai) (1892), 19 I. A., 154; 
20 Calc., 8. 

5 Qobind Coomar Chowdhry v. 
Kisto Coomar Chowdhry (1867), 7 
W. B. C.R.,520. 

• Hardayal Mundal v. Tirthanund 
Thakur (1870), 4 B. L. R. App., 28 ; 
13 W. R. 0. R., 34. 

7 Viraraghava v. Parasurama 

(1891), 15 Mad., 372; Maharajah of 


Burdwan v. Apurba Krishna Boy 
(1911), 15 C. W. N., 872. 

8 Naurang Bam Sahu v. Bhakhori 
Mandar (1919), 4 Pat. L. J., 277. 

9 Sundaram v. Mausa Mavuthar 
(1921), 44 Mad., 554. 

10 Sahadeo Oir v. Deo Dutt Misir 
(1915), 87 All., 823 ; Rajgiri Singh v. 
Jadunath Bai , [1922 Pot.], 355. 

11 Balmakund v. Sheo Jatan Lai 
(1882), 6 All., 125 ; Jivraji v. Pragji 
(1886), 10 Mad., 51. 

12 Bamrup Das v. Shiyaram Das 
(Mohunt) (1910), 14 C. W. N., 982; 
Upadhya Thakur v. Persidh Singh 
(1896), 23 Calc., 723 ; Willis v. Jawad 
Husain (1907), 29 All., 468; Vithal 
Krishna v. Balkrishna Janardam 
(1886), 10 Bom., 610. See Omrao 
Mirza v. Jones (1882), 12 C. L. R., 
148. 

18 Post , p. 364. 
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Decision as to 
limitation. 

Error of 

Appellate 

Court. 


“ Illegally or 
with material 
irregularity .' 1 


law, 1 or finding of fact, 2 give to himself a jurisdiction which he does not 
possess or refuse to exercise a jurisdiction which he possesses? 

The most recent decision on this question is that of Chandu Lai vl 
Koka Mai (1920), 48 All., 884; the effect of which was that the Judge 
had power to determine the question whether he had jurisdiction, as a 
question of law or of fact, in the same way as he had to determine other 
questions in the case. 

It is for the High Court to act under seotion 115, and to determine 
whether the cpnditions of the case are within the words of that section ; 3 
and there is authority that where a question of jurisdiction is involved, a 
High Court is competent to revise a conclusion of law or fact which bears 
on such question. 4 * 

Where the Court holds that an application or suit is barred, or that it 
is not barred by limitation, 6 the High Court cannot interfere on revision. 

Where the Court below has erroneously held that a lower Court has 
no jurisdiction, or that it has jurisdiction, there is authority that the 
High Court cannot interfere with the decision of the lower Appellate 
Court ; 0 but it can, it is submitted, require the Court of first instance 
to exercise its jurisdiction or to refrain from cognizance of the case, as 
the case may be. 7 

The High Court will interfere where the Court has exercised, or has 
refused to exercise, its jurisdiction ignorantly or perversely, or has 
made only a colourable pretence at exercising a jurisdiction vested in it 
by law, and has thereby caused injury which would be irreparable if not 
set right. 8 

The question as to what the expression “ to have acted illegally or 
with material irregularity ” means is not easy of solution. This much 
only is clear, viz. that the High Court cannot interfere . either under 


1 Manuka Eradi v. Siyali Koya 
(1887), 11 Mad., 220 ; Sliamrav Pan- 
doji v. Niloji Bamaji (1885), 10 Bom., 
200; Salamva v. Martyava (1892), 16 
Bom., 711, note; Collector of Visa- 
gapatam v. Abdul Kharim Sahib 
(1897), 21 Mad., 113. 

a The finding of fact must be after 
the. parties have had opportunity of 
calling evidence ; Bindesmri Pershad 
Singh v. Jankee Pershad Singh (1889), 
16 Calc., 482. 

• See Dhanwanti Kmr (Musst) v. 
Sheo Shankar Lai , [1921 Pat.], 365. 

4 Bihari Lai v. Baldeo Ncuram 

(1918), 40 All., 674, explaining Bala- 

krishna Udayar v. Vasudeva Aiyar 

(1917), 44 I. A., 261; 40 Mad., 793; 
22 C. W. N„ 50; 19 Bom. L. R., 715. 

4 Bamgopal Jhoonj hoonwalla v. 
Joharmal Khemka (1912), 89 Calc., 
478; Kalee Persaud Chotodry v. Bam 
Soondur Sircar (1869), 12 W. R. C. R., 
129; Jivraji v. Pfagji (18 86), 10 


Mad., 51; Sundar Singh v. Doru 
Shankar (1897), 20 All., 78 ; Jhotu 
Lai Ghose v. Ganouri Sahu (1918), 

3 Pat. L. J., 876. Contrd: Har 
Prasad v. Jafar Ali (1885), 7 All., 
345; Venkubai v. Lakshman Ven- 
koba Khot (1887), 12 Bom., 617. In 
one case ( Kailash Chandra Holdar 
v. Bissonath Parammic , 1 C. W. N., 
67), where the lower Court had 
omitted to consider the question of 
limitation the High Court Bet aside 
its decision on revision. 

• See Mathura Nath Sarkar v. 
Umesh Chandra Sarkar (1897), 1 
0. W. N., 626. 

7 See Batanshankar Bevashankar 
v. Gulabshankar Lalshankar (1867), 

4 Bom. H. C. A. C., 178. 

• Ganga Prasad v. Nandu Bam 
(1916), 20 C. W. N., 1080; 1 Pat. 
Xj. J„ 465. See Seth Jahar Mai v. 
Pritchard (1919), 4 Pat. L. J., 881. 
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section 115 ol the Civil Procedure Code (Act V of 1908) 1 or under sec* 
tion 107 of the Government of India Act, 1915, 2 merely because the 
Judge has pronounced an erroneous decision either of law or of fact on a 
fnatter which he had jurisdiction to decide, 3 even if sueh deoision 
involved a determination as to the regularity of certain procedure. 4 

For instance, where the Judge was in error on a question of limita- 
tion,® or on a question of res judicata 

The High Courts have interfered where the Court below erroneously 
held there was no cause of action, 7 and where it held erroneously that 
there was a cause of action, 8 but it is submitted that if the Court 
had jurisdiction to determine whether there was a cause of action, an 
erroneous decision on that question does not give a right of revision. 9 

It does not follow that no error of law is capable of revision. 10 This is 
evident from the word “ illegally 99 in section 115 of the Civil Procedure 


Code, 1908. 

1 Amir Hassan Khan (Rajah) v, 
Sheo Baksh Singh (1884), 11 I. A., 
237 ; 11 Calc., 6 ; Shew Prosad Bung - 
shidhur v. Ram Chunder Haribux 
(1913), 41 Oalc., 823; Kalicharan 
Sirdar v. Sarat Chunder Chowdhry 
(1903), 30 Calc., 397 ; 17 C. W. N., 
545 ; Gopi Koeri v. Oopi Lai (1894), 
21 Calc., 799 ; Krishna Mohini Dossee 
v. Kedamath Chuckerbutty (1888), 
15 Calc., 446 ; Muhammad Suleman 
Khan v. Fatima (1886), 9 All., 104 ; 
Badami Kuar v. Dinu Ran (1886), 8 
All., Ill; Narayanasami v. Natesa 
(1892), 16 Mad., 424 ; Parasurama 
Ayyar v. Seshier (1903), 27 Mad., 504 ; 
Varumgamudi v. Ramasami (1891), 
14 Mad., 406 ; Rabbaba Khanum v. 
Noorjehan Begum (1886), 13 Calc., 
90 ; Amritrav Krishna Deshpande 
v. Balkrishna Oanesh Amrapurkar 
(1887), 11 Bom., 488 ; Hari Bhikaji 
v. Naro Vishvanath (1885), 9 Bom., 
432; In the matter of Lukhy Kant 
Bose (187 5), 1 Cal., 180; 24W.R.C.R., 
440. 

* 5, 6 Geo. V. o. 61 ; ante , p. 27. 
In the matter of Madho Ram (1899), 
21 All., 181; Tej Ram v. Harsukh 
(1875), 1 All., 101; Madhub Chun - 
der Oiree v. Sham Chund Oiree 
(1877), 3 Calc., 243; Khowaz Ram 
Bux Singh v. Bishendharee Geer 
(1875), 23 W. R. C. R., 402 ; In the 
matter of Bagram (1873), 20 W. R. 
C. R., 10 ; Kalce Hur Doss v. Rood - 
ressur Chuckerbutty (1871), 15 W. R. 
C. R., 90; In the matter of Durga 


Charan Sirkar (1869), 2 B. L. R., 
165 ; 11 W. R. 0. R., 28. In Rogho - 
nundun Ball v. Mohesh Ball (1878), 3 
C. Li. R., 137, the High Court sot 
aside the order of the Court below on 
the ground that that Court had been 
misled by a false statement. 

3 Charusila Dasi v. Haran Chandra 
Mukerjee , [1919 Pat.], 232; Ritu Kuer 
(Babui) v. Alakhdeo Narain Singh 
(1918), 4 Pat. Li. J., 330; Dhanwanti 
Kuer (Musammat) v. Sheo Shankar 
Ball (1919), 4 Pat. L. J., 840. 

4 Potto Kumari v. Upendra Nath 
Ghosh (1919), 4 Pat. L. J., 266. 

6 Ram Qopal Jhoonjhoonwalla v. 
Joharmall Khemka (1912), 89 Calc., 
473 ; Sundar Singh v. Doru Shankar 
(1897), 20 AIL, 78 ; Sarman Bal v. 
Khuban (1894), 17 All., 422. 

• Amritrav Krishna Deshpande v. 
Balkrishna Ganesh Amrapurkar 
(1887), 11 Bom., 488 ; Ham Bhikaji 
v. Naro Vishvanath (1885), 9 Bom., 
432. 

7 See Rama v. Kunji (1886), 9 
Mad., 375. The question of the 
applicability of the revision sections 
was not fully considered. 

8 Alston v. Pitambar Das (1903), 25 
All., 509. 

• Ante, pp. 363, 364. 

io Per Baiogbji, J., in Raghunath 
Gujrati v. Chatraput Singh (Rai) 
(1897), 1 C. W. N., 638, and in Enat 
Mondul v. Baloram Dey (1899), 3 
C. W. N., 581. 
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Instances of 


acting “ ille- 
gally." 


In Shew Prosad Bungshidhur v. Bam Chunder Haribux (1918), 41 
Calc., 82 8, at p. 888, Jenkins, O.J., said, (( It appears to me that section 
115 can only be called in aid when the failure of justice (if any) has been 
due to one or other of the faults of procedure indicated in that section." 1 

It is not clear as to what is the meaning of the word “illegal." 
Trying the case in a way forbidden by law, as, for instance, joining 
several causes of action by several plaintiffs, is more than an irregularity. 2 

In the following cases it has been held that the Court acted in the 
exercise of its jurisdiction illegally : 

(а) Where the Court laid down a rule that “ sanction to prosecute 
cannot, under any circumstances, be given to a third party.” 3 - 

(б) Where the Court made an order without any legal evidence to 
justify it. 4 * An erroneous admission, or rejection, of evidence does not 
justify interference. 6 

(c) Where a Judge made an order under Bombay Regulation VIII. of 
1827, s. 9, before it had been determined which of the claimants was heir 
of the deceased. 6 

(d) Where the Judge dismissed an appeal for default of prosecution, 
although the party and his pleader were present. 7 

(i e ) Where the Court based a decree on a document which was not 
registered, but which ought to have been registered. 8 

(f) Where the Court below held that the bond sued on was not proved, 
although it had been admitted in the pleadings. 9 

(i g ) Where an Appellate Court rejected as unstamped a document 
which had been admitted in the Court below. 10 

(h) Where the Judge made an order against a person without allow- 
ing him to be heard, and to adduce evidence in his defence. 11 

(i) Where the Judge based a decree upon an unstamped hundi. 12 

(j) When there has been an abuse of judicial process. 13 


1 See also Chandra Kishore Boy 
Chowdhury (Kumar) v. Basarat Ali 
Chowdhury (1917), 22 C. W. N„ 627 ; 
Krishna Mohinii Dossee v. Kedamath 
Chucke/rbutty (1888), 15 Calc., 446, at 
p. 449 ; Amir Hassan Khan (Rajah) 
V. Shoo Baksh Singh (1884), 11 1. A., 
287; 11 Calc., 6; Mathura Nath 
Sarkar v. TJmesh Chandra Sarltar 
(1897), 1 0. W. N., 626. 

2 Cf. Smurthwaite v. Harmay 
(1894), A. 0., 494. 

3 In re Bamprasad Malta (1909), 
37 Calo., 18; 18 C. W. N., 1038. 

4 In re Siddheswar Boral (1899), 4 

C. W. N., 86 ; Bissessur Das v. Smidt 

(1905), 10 G. W. N., 14; Shields v. 

Wilkinson (1887), 9 All., 398 ; Cha - 

tarbhuj v. Raghvtbar Dayal (1914), 

86 All., 854. 

4 Madhavrav v. Gulabbhdi (1898), 

28 Bom., 177. See Enat Mondul v. 


Baloram Dey (1899), 8 C. W. N., 681. 

8 Vishvambhar Pandit (Shri) v. 
Vasudev Pandit (Shri) (1892), 16 
Bom., 708. 

7 Jawahiv Singh v. Debt Singh 
(1895), 18 All., 119. 

8 Qurunatli Shrinivas Desai v. 
Chenbasappa (1893), 18 Bom. , 745. 

9 Gorakh Babaji v. Vithal Narayan 
Joshi (1887), 11 Bom., 485. 

10 Shiddappa v. Irava (1898), 18 
Bom., 737. See Enat Mondul v. 
Baloram Dey (1899), 3 0. W. N., 581. 

11 Sato Koer v. Gopal Sahu (1907), 
34 Calc., 929 ; 12 C. W. N., 65. This 
is also a material irregularity : ibid. 

12 Chenbasapa v. Lakshman Ram - 
chandra (1893), 18 Bom., 369. 

18 Velchand Chhaganlal v. Liston 
(1914), 88 Bom., 688 ; 16 Bom. L. R., 
517. 
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(k) Where the lower Appellate Court declined to order the refund of 
fees paid on a memorandum of appeal, which he should have ordered 
under section 18 of the Court Fees Act, 1870 (YH-of 1870). x 

(l) Entertaining a claim to property after it had been sold in execu- 
tion of a decree, or otherwise acting in defiance of statutory provisions. 1 2 

(m) Refusing to allow the withdrawal of execution proceedings. 3 

The expression “ irregularity ” in section 115 of the Civil Procedure «* Material 
Code, 1908, apparently refers to procedure. 4 5 * irregularity.” 

The adoption of a procedure different from that provided by law, and 
such as to cause material injury to the suitor, would, it is submitted, 
amount to a material irregularity. 0 

A majority of a Full Bench at Madras has held that where a Court, 
having applied its mind to a question of law or procedure, arrives at an 
erroneous, but not perverse, decision, the High Court cannot interfere. 0 

It is immaterial whether the erroneous view of the law was during 
the hearing or in the final decision. 7 

In the following cases the High Courts have held that there was 
11 material irregularity.” 8 * 

(a) Where a Court of Appeal decided a case on a point which had not 
arisen in the Court below, and with regard to which the parties had no 
opportunity of calling evidence. 0 

(b) Where a Court set aside a sale without proof of substantial injury 
to the applicant. 10 

(c) Where a Judge altered a decree of his predecessor by inserting 
“ dismiss ” for “ decree.” 11 * * * * * * 

(d) Where a Judge referred a case to the arbitration of arbitrators 
who had not consented to act. 18 

1 Bhausing v. Chaganiram Hur- 
c hand (1918), 42 Bom., 8G3 ; 20 Bom. 

L. R., 348. 

8 Gopal Chandra Mukerjec v. 

Notobar Kundu (1912), 16 C. W. N., 

1029. 

8 Choiodhury Ram Prasad Rai v. 

MaJicsh Kant Chowdhury (1921), 1 
Pat., 232. 

4 Bhashyam v. Jayaram (1887), 11 
Mad., 303, at p. 304. 

5 Sew Bux Bogla v. Shib Chunder 

Sen (1886), 13 Calc., 225 ; Debo Das 

v. Ram Cham Dass Chella (Mohunt) 

(1898), 2 C. W. N., 474. See also 

judgments of minority of Judges 

(Best and Davies, JJ.), in Kristamma 

Naidu v. Chapa Naidu (1894), 17 Mad., 

410. The judgment of Maclean, C.J., 

in Raghunath Gujrati v. Chatraput 

Singh (Rai) (1897), 1 C. W. N., 633, 

is at varianoe with Sew Bux Bogla 1 a 

case, as he held that the Judge could 

determine the mode of division. 


• Kristmama Naidu v. CJuipa 
Naidu (1894), 17 Mad., 410, differed 
from by Banehjee, J., in Raghunath 
Gujrati v. Ghatrapat Singh (Rai) 
(1897), 1 C. W. N. f 633. See Janki 
Kuer ( Maharani ) v.Kukur Dusadh, 
[1918 Pat.], 347 ; Rabbaba KJianum v. 
Noorjchan Begum (1886), 13 Calc., 90. 

7 Madhavrav v. Gulubbhai (1898), 
23 Bom., 177, at p. 179. 

8 In some of those cases the Courts 
below might have been considered 
to have acted illegally and in some 
cases without jurisdiction. 

9 See Ralli v. Parmanand Jewraj 
(1889), 13 Bom., 642. 

10 Lakshmana v. Najimudin (1885), 
9 Mad., 145. See Civil Procedure 
Code, Act V of 1908, O. 21, r. 90. 

11 Surta v. Ganga (1885), 7 AH., 
411 ; s.c. ibid., 875. See Raghunath 
Das v. Raj Kumar (1885), ibid., 876. 

19 Pugardm v. Moidin (1882), 6 
Mad., 414. 
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(e) 'Where a Judge admitted an application to set aside a decree after 
the period of limitation had expired. 1 * 

(/) Giving a decree on an award for costs where the arbitrators had 
no power to award costs. 3 

(g) Befusing to amend a decree which was at variance with the 
judgment. 8 * 

(h) Dismissing a suit on the ground that persons who were not 
necessary parties should have been parties. 4 * 

(i) Making a decree ex parte when the summons was not served in 
accordance with law. 6 

(j) Setting aside on appeal an order for review upon grounds not 
included in section 620 of Act XIV of 1882 (corresponding with Order 47, 
rule 7, of Act V of 1908 (Civil Procedure Code)). 6 

(7c) Where a Judge and assessors, acting under the Land Acquisition 
Act, 7 refuse to take into consideration the matters which they are 
required to, or decline to take into consideration matters prescribed by 
the Act. 8 

(2) Befusing to add as a party a person who ought to have been a 
party to the proceedings. 0 

(m) Passing a decree in terms of an award without giving notice. 10 

(n) Where the Court made a personal decree against minor represen- 
tatives of a debtor. 11 

(o) Where the Court gave permission to withdraw a suit with leave 
to bring a fresh suit without giving reasons, 18 and where the Court gave 
such leave after decree. 18 

(p) Where the Court decided an issue which did not arise. 14 

(q) Where the Court omitted to order the plaintiffs to pay the Btamp 
foe, when a pauper suit had been dismissed. 16 

(r) Where the Court dealt with the merits of the case on an applica- 
tion to sue as a pauper. 14 


1 Harprasad v. Jafar Ali (1885), 7 
AIL, 845. It 1 b questionable whether 
this decision was correct, see ante , 
p. 864. 

8 Dagduaa Tilakchand v. BhuTcan 
Oovind Shet (1884), 9 Bom., 82. 

8 Balmahund v. Sheo Jatan Lai 
(1882), 6 All., 125. 

4 Qobind Prasad v. Chandar 

SeJchar (1887), 9 All., 486. 

8 Jagannath Brakhbhau v. Sassoon 

(1898), 18 Bom., 606 ; Abraham PiUai 
v. Smith (1906), 29 Mad., 824. 

8 Abdul Sadiq v. Abdul Aeie (1898), 
21 All., 152. 

v See Aot I of 1894, ss. 28, 24. 

8 Joseph v. The Salt Company 
(1892), 17 Mad., 871. 

8 Khettramoni Dasi v. Shyama 
Chum Kundu (1894), 21 Calc., 589. 

10 Rangasami v. Muttmmmi (1887), 


11 Mad., 144 ; Chatarbuj Das v. 
Oanesh Bam (1898), 20 All., 474. See 
Act V of 1908, Seh. II, para. 10. 

11 Bhashyam v. Jayaram (1887), 11 
Mad., 303. 

11 Tirupati v. Muttu (1888), 11 
Mad., 822. 

18 Eknath v. Banoji (1911), 85 
Bom., 261. 

14 Venkubai v. Lakshman VenTcoba 
Khot (1887), 12 Bom., 617 ; Varajlal 
v. Shvmeshwar (1904), 29 Bom., 219 ; 
7 Bom. L. B., 90. 

15 Collector of Kcrnara v. Bambhat 
(1893), 18 Bom., 454. See Civil 
Procedure Code (Act V of 1908), 
O. 88, r. 11. 

18 Debo J)as v. Bam Cham Da&& 
Chella (Mohunt) (1898), 2 Q. W. N., 
474. 
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(a) Omitting to raise and try a material issue. 1 2 The omission to decide 
a point of law which is not raised does not amount to on irregularity. 8 * 

(t) Amending the valuation of the suit. 3 

(u) Where the Court after the close of the trial gave the plaintiff an 
opportunity to produce more documents. 4 

(v) Refusing to draw up a preliminary decree. 5 * 

(w) Refusing to order refund of Court fees under section 13 of the 
Court Fees Act (VII of 1870).° 

(a?) Omitting to decide a question of limitation which appeared on 
the face of the application. 7 

( y ) Admitting a review having regard to facts arising subsequent to 
the decree. 8 

(z) Where a Judge decided a question of res judicata on an applica- 
tion under section 10 of the Civil Procedure Code (Act V of 1908).° 

(aa) Erroneously determining that the liability of a surety in respect 
of attached property did not survive to his representatives. 10 

(66) Where a Judge rejected a document merely because it was not 
produced with the plaint, and dismissed the suit. 11 

( cc ) Omitting to exercise a judicial discretion in an application for 
leave to withdraw a suit* and bring a fresh suit in respect of the same 
sub j ect -matter. 1 2 

(dd) Where the Court erroneously applied the provisions of the 
Succession (Property Protection) Act, 1841, 13 to a case governed by the 
Mitakshara School of Hindu law. 14 

(ce) Refusing to summon witnesses. 15 

iff) An order requiring pauper appellants to give security for costs. 10 

(gg) Where the Court omitted to carry out the order of a superior 
Court. 17 


1 Ham j as Agarwalla v. India 
General Navigation and Railway 
Company (1911), 16 C. W. N., 424. 

2 JE laridas Chakubai v. Batansey 
Raghavji (1921), 46 Bom., 56 ; 23 
Bom. L. R., 802. 

8 Ashiq Ali v. Imtiaz Begam (1917), 
39 All., 723 ; see Port Canning and 
Land Improvement Company v. Boson 
Ali Mollah (1912), 17 C. W. N„ 160. 

4 Kashibai (Bai) v. Shidapa Annapa 
(1913), 37 Bom., 682 ; 15 Bom. L. R., 
823. 

5 Sidhanath Dhonddev v. Ganesh 
Govind (1912), 37 Bom., 60; 14 Bom. 
Ij. R., 916. 

• B hausing v. Chagcmiram Hur- 
chand (1918), 42 Bom., 363 ; 20 Bom. 
Ii. R., 348. 

7 Tara Sankar Ghosh v. Basiruddi 
(1915), 19 C. W. N., 970. 

8 Kotagiri Venkata Subbamma Rao 

(Rajah) v. Vellanki Venkatrama Rao 

(Rajah) (1900), 27 I. A., 197 ; 24 

T. O.J.I. 


Mad., 1 ; 4 C. W. N., 725 ; 2 Bom. 
L. R., 771 ; Golam Ali Jamadar v. 
Abdul Karim Sirkar (1909), 14 

C. W. N., 244. 

9 Sivaprasad Ram v. Tricomdas 
Cover ji Bhoja (1915), 42 Calc., 926. 

10 Chandulal v. Jeshangbhai (1916), 
41 Bom., 402 ; 19 Bom. L. R., 112. 

11 Mewa Lai Sahu v. Kumerji Jha 
(1909), 13 0. W. N., 797. 

12 Kannuswami PiUai v. Jaga- 
thambal (1918), 41 Mad., 701. Sec 
Rajendra Lai Sur v. Atal Bihari Sur 
(1916), 44 Calc., 454. 

18 XIX of 1841. 

14 Satokoer v. Gopal Sahu (1907), . 
34 Calc., 929; 12 C. W. N. f 65. 

15 Lai Nilmani Nath Sahi Deo v. 
Udai Nath Sahi Deo , [1919 Pat.], 60. 

10 Nazim v. Abdul Hamid (1921), 

3 Lahore, 30. 

17 Abdullah v. Salaru (1895), 18 
All., 4. 


24 
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(hh) Where the Court attached properties of which the defendant 
was a trustee, although the decree was made against the defendant 
personally. 1 

Erroneous In one case where the order was not only erroneous, but must have 

orders causing j e a to the greatest confusion and injury to the interests of the parties, 
njury, the High Court interfered. 2 

In another case the Court set aside a decision where the plaintiff 
failed to seeure the production of an important document from the 
records of another Court, though he took all reasonable steps for that 
purpose, and the suit was disposed of without reference to that docu- 
ment. 3 

In another case where the lower Appellate Court had held that the 
circumstance that the sale was held within 30 days from the time of the 
affixing of the proclamation 4 was not fatal to the sale, a full Bench in 
the Bengal High Court expressed the opinion that under proper circum- 
stances the High Court could set aside the sale notwithstanding the 
order of the Appellate Court. 5 

In re Ndbin Chandra, Das Gupta (1908), 35 Calc., 817 ; 12 C. W. N., 
381, the Court set aside a proceeding against a pleader on the ground 
that he had refused to accept a brief. The proceedings were treated as 
irregular. 

In Israil v. Shamsher 'Rahman (1913), 41 Calc., 436, the Calcutta 
High Court interfered under section 15 of the Charter Act (24, 25 
Viet. c. 104, s. 15), on the ground that the defendants were acting in 
. defiance of the authority of the Court. This is a doubtful case. The 
question was whether an injunction should issue, and the Court below 
duly considered such question. 

Any error of law which amounts to an usurpation of authority in the 
act done by the Court comes within clause (c) if not within clause (a) of 
section 115 of the Code. 0 

Discretion of Although the High Court will not interfere in matters which are in 
Court below, the judicial discretion of the Court below, 7 if the Judge, in a case where 


1 In the matter of Shard (1901), 28 
Calc., 574. 

a Pogose v. Catchick (1878), 3 Calc., 
708 ; 2 0. L. R., 278. See SardhaH 
Sah v. Hukum Chand Sah (1914), 41 
Calc., 876; 18 C. W. N., 662. 

8 Gobind Ramanuja Das (Mohernt) 
v. Lakhun Parida (1906), 11 C. W. N., 
112 . 

4 Act X of 1877 (Civil Procedure), 
s. 290 ; Act V of 1908 (Civil Pro- 
cedure), O. 21, r. 68. 

5 In the matter of Bhekraj Koeri 
(1880), 5 Calc., 878. 

4 Hindleg v. Joynarain Marwari 
(1919), 46 Calc., 962, at p. 970 ; 24 
C. W. N., 288, at p. 291. In this 


case the Court attached certain funds 
in spite of the provisions of the Provi- 
dent Fund Act, 1997 (IX of 1897). 

7 Vasudeva v. Chinnasami (1884), 

7 Mad., 584; Babur All (Shaikh) v. 
Gokul Ball (1875), 24 W. R. 0. R., 
62 ; Krishna Velji Marwadi v. Bhau 
Mansaram (1893), 18 Bom., 61; In 
re Venkateswara (1886), 10 Mad., 98. 
See In the matter of Umasundari 
Debi (Rani) (1870), 5 B. L. R. App., 
29; J adoomoney Dossee (1869) , 11 W. R. 
C. R., 494 ; Sookoomar Singh v. Kashee 
Singh (1870), 13 W. R. C. R., 250; 
Petition of Oodiut Zuman ( Moonshee ), 

8 W. R. 0. R., 109 ; In the matter of 
Madho Prasad (1881), 3 All., 508, 



CHAP. XXIX.] 


DISCRETION. 


371 


he has discretion, does not exercise such discretion but lays down a 
general rule of action, the Court will interfere. 1 

Where the applicant has another and adequate remedy the High Another 
Court will not ordinarily interfere under its powers of revision. 2 Exoept 
where the remedy is by way of appeal, in which case it is barred by avw a e * 
section 115 of the Civil Procedure Code from interfering, 3 it has power to 
interfere even if another remedy be available. 4 

The Court is not obliged to interfere under its revisionary powers. 5 Discretion m to 

The powers ought not to be exercised in such a way as to do indirectly * nter ^ erence * 
that which the law forbids to be done directly, and thus to give an appeal 
when none lies 0 or where time to appeal has expired. 7 

A mere technicality does not justify an application. 8 

If there bo no failure or miscarriage of justice, or prejudice without 
other means of redress, the Court will not interfere even though the 
Court below may have acted without jurisdiction. 5 * 


1 Collett v. Armstrong (1887), 14 
Calc., 526. 

2 There was a remedy by review 
in Chandrakishorc Roy Choudhury 
(Kumar) v. Basarat All Chowdhury 
(1917), 22 C. W. N., G27. In the 
following cases there was a remedy 
by suit : Chandi Ray v. Kripal Ray 
(1911), 15 C. W. N., 682; Chidam- 
baram v. Nagappa (1912), 88 Mad., 
15 ; Irbasappa v. Basangowda (1919), 
44 Bom., 595 ; 22 Bom. L. R., 746 ; 
Bhundal Banda v. Pandol Pos Patil 
(1887), 12 Bom., 221 ; Madhub Chun - 
der Giree v. Sham Chand Oirce 
(1877), 3 Calc., 243; Vcnkataraman 
v. Mahalingayyan (1886), 9 Mad., 
508; Kashinath Sakharam v. Nana 
(1896), 21 Bom., 731 ; Guise v. Jaisraj 
(1893), 15 All., 405; Bhagwan Ra- 
manuj Das (Mohunt) v. Khcttcr - 
moni Dassi (1896), 1 C. W. N., 617 ; 
Swinhoe, v. Hera Lai Sirkar (1894), 
2 C. W. N., 727; Sundar Das v. 
Mansa Ram (1884), 7 All., 407 ; 
Mahashankar Harishankar v. Vali- 
bhai Umanji (1869), 6 Bom. H. C., 
174; Hurmoozi Begum ( Musammat ) 
v. Aysha (. Musammat ), (1920), 5 Pat. 
L. J., 415; In the matter of Miller 
(1869), 4 B. L. R. A. C., 72 ; 12 
W. R. C. R., 103; Bishno Chunder 
Bhuttacharjee v. Shoshee Mohan Pal 
Chowdhry (1874), 22 W. R. C. R., 
277 ; Hureehur Mookerjee v. Nobin 
Chunder Doss (1873), 20 W. R. C. R., 
202. See Raghunandan Prasad v. 
Ram Chandra Manda (1918), 4 Pat. 


L. J., 94 ; [1919 Pat.], 81. In the 
matter of Fakeer Chand Ball (1873), 
20 W. R. C. R., 470, and In the matter 
of Akbar Ali (1873), 19 W. It. C. R., 
14.8, dismissed officials had a remedy 
by application to Government. As 
to interlocutory applications, the 
orders in which are appealable in an 
appeal from the decree, soo ante , 
pp. 351, 352. 

2 Ante, p. 355. 

4 See Golam Mahomed v. Saroda 
Mohan Maitra (1900), 4 C. W. N., 
695; Shiva Nathaji v. Joma Kashi- 
nath (1883), 7 Bom., 341 ; Tiruchit- 
tambala Chetti v. Seshayyangar 
(1881), 4 Mad., 883. 

6 Srecmutty Dossee v. Srcenibash 
Dey (1869), 12 W. R. C. R., 74; 
Asrafannissa Begum v. Inaet Hos- 
sein ( Syad ) (1870), 5 B. L. R., 316 ; 
13 W. R. C. R., 439. 

6 In the matter of Lukhy Kant 
Bose (1875), 1 Calc., 180; 24 W. It. 
C. It., 440 ; Karim Shcilthv. Mukhoda 
Soondery Dassce (1875), 15 B. L. R., 
Ill; 23 W. R. C. R., 268 ; Narayani 
Dayi Debi v. CJiandi Char an Chow * 
dhry (1869), 3 B. L. R. App., 65; 
11 W. R. C. R., 512. 

7 Pogose v, Khajah Ashanoollah 
(1877), 3 Calc., 710, note. 

8 Asliarfi Lai v. Deputy Commis- 
sioner of Bara Banki (1895), 22 I. A., 
90 ; 22 Calc., 729. 

9 Swinhoe v. Hera Lai Sirkar (1894), 
2 C. W. N. f 727 ; Sukh Lai v. Tara 
Chand (1905), 33 Calc., 68 ; 9 C. W. N., 
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The Court will not interfere where its interference will work injustice 
or hardship. 1 

The Court will not interfere where there has been delay 2 or laches, 3 
or where the applicant has wilfully brought a suit in a Court having no 
jurisdiction, 4 or has not objected to the jurisdiction of the Court below. 3 

An appellate or revisional Court cannot entertain any 
objection as to the place of suing, unless such objection be 
taken in the Court of first instance at the earliest possible 
opportunity, and in all cases where issues are settled at or 
before such settlement, and unless there has been a consequent 
failure of justice. 6 

A revisional Court cannot entertain an objection that by 
reason of the over-valuation or under-valuation of a suit or 
appeal a Court of first instance or lower Appellate Court which 
had not jurisdiction with respect to the Buit or appeal 
exercised jurisdiction with respect thereto unless — 

(а) the objection was taken in the Court of first instance 
at or before the hearing at which issues were first framed and 
recorded, or in lower Appellate Court in the memorandum of 
appeal to that Court ; or 

(б) the Bevisional Court is satisfied, for reasons to be 
recorded by it in writing, that the suit or appeal was over- 
valued or under-valued, and that the over-valuation or under- 
valuation thereof has prejudicially affected the disposal of the 
suit on its merits. 7 

Although the Court would ordinarily refuse to interfere except at 


1046 ; Narayani Dayi JDebi v. Chandi 
Charan ChowdJvry (1869), 8 B. L. R., 
66; 11 W. R 0. R., 612. See Bhoy- 
rub Chunder Doss v. Wajedunnissa 
Khatoon (1880), 6 0. L. R, 284 ; 
Nana Bayaji v. Pandurang Vasudev 
(1884), 9 Bom., 97 ; Kalee Mohun Sir- 
car v. Humayoon (1876), 24 W. R. C. R., 
811; Kristamma Naidu v. Chapa 
Naidu (1899), 17 Mad., 410, at p. 421. 

1 Narayanbhai Lalbhai v. Oanga* 
krishna Balkrishna (1867), 4 Bom. 
H. 0. A. 0., 87 ; Dayaram v. Qovard- 
handas (1904), 28 Bom., 466 ; 6 Bom. 
L. R, 462. 

* Badha Mohun Boy v.Baj Chunder 
Shah (1874), 22 W. R. 0. R., 622; 
Bhuggobutty Kowar v. Money (1878), 
2 C. L. R, 546 ; Zuhoorun Begum v. 
Mahomed Wajed (Syad) (1872), 18 
W* R C, R, 87; VmAraman v. 


Chathan (1886), 9 Mad., 461. 

8 Mathuradas Govardhandas v. 
Fatma TJlka Begam (1868), 6 Bom. 
H. 0. A. C., 63: In the matter of 
Leslie (1872), 10 B. L. R, 68 ; 18 
W. R. C. R, 474 ; In the matter of 
Cochrane (1876), 14 B. 1. R., 380; 
28 W. R. C. R., 310. 

4 In the matter of Wise (1878), 10 

B. Lj. R. App., 20. 

6 Drobo Moyee Dabee v. Bipin 
MunduU (1868), 10 W. R. C. R, 6; 
Earidas Chakubai v. Batansey Bag - 
havji (1921), 46 Bom., 56; 28 Bom. 
L. R., 802. 

• Act V of 1908, s. 21. 
f Act VII of 1887, s. 11. See 
Hamidunnissa Bibi v. Gopal Chandra 
Malakar (1897), 24 Calc., 661; 1 

C. W.N.,556. 
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the instance of an aggrieved party, 1 whether he be a party to the proceed- 
ings or not, 2 in one case a High Court interfered at the instance of the 
District Judge. 3 

1 Mahomed Foyez Chowdhry v. Go- Singh (1901), 28 Calc., 680, at p. 684 ; 
luck Dass (1880), 7 0. L. B., 191. 6 C. W. N., 114, at p. 118. 

* Oolam Mohammad v. Saroda * Anthony v. Dupont (1881), 4 Mad., 

Moihan Maitra (1900), 4 C. W. N., 217. See, however, Deep Chand v 
696. See Duran Maly . JankiPershad Gouree (1870), 18 W. B, 0. B., 98. 
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Right of 
appeal. 

Judicial 

Committee 


The right of appeal from a High Court to His Majesty in 
Council rests on its Letters-Patent, 1 read with sections 109 
and 110 and Order 45, rule 3, of the Civil Procedure Code 
(Act Y of 1908), and certain statutory provisions. 

There is no appeal as of right to His Majesty in Council, 
except where a right of appeal is expressly given. 2 

All appeals to His Majesty in Council in judicial matters 
are dealt with by the Judicial Committee of the Privy Council. 


In acts of State the Committee has no jurisdistion. 3 


Constituti 
Judicial \ 
Committee! 


'ion of 


4 


The constitution and jurisdiction of that Committee are 
to be found in the following enactments : 

By the Judicial Committee Act, 1833, the President for 
the time being of His Majesty’s Privy Council and such of 
the members thereof as shall from time to time hold either 
of the offices of Lord Keeper or first Lord Commissioner 
of the great seal of Great Britain, and also all members of 
such Privy Council who shall have been president thereof 
or shall have held’ either of the above offices, shall form a 
committee of His Majesty’s Privy Council, and shall be 
styled “ The Judicial Committee of the Privy Council.” 

Provided that His Majesty may from time to time, as 
and when he shall think fit, by his sign manual, appoint 
any two other persons, being Privy Councillors, members 
of such Committee. 4 


1 Ante , pp. 67, 75, 81, 87, 98. 

* See Rangoon Botatoung Company 
v. Collector , Rangoon (1912), 89 I. A., 

197 ; 40 Calc., 21 ; 16 C. W. N., 961 ; 
14 Bom. L, B., 833; Special Officer , 

Salsette Building Sites v. Dosabhai 
Bezonji (1912), 87 Bom., 506 ; 14 Bom. 
L. R., 1194, upheld on appeal (1913), 


17 O. W. N., 421. 

8 In re Nawab of Surat (1854), 
5 M. I. A., 499; Madhava Singh 
(MaJuirajah) v. Secretary of State 
(1904), 81 I. A., 289; 82 Calc., 1; 
8 C. W. N., 841 ; 6 Bom. L. R., 763. 

8 3, 4 Will. IV. o. 41, s. 1, as 
amended. 
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By the Court of Chancery Act, 1851, 1 * no matter shall Three members 
be heard nor shall any order, report, or recommendation 
be made by the Judicial Committee in pursuance of any 
Act, unless in the presence of at least three members of 
the said Committee, exclusive of the Lord President of His 
Majesty’s Privy Council for the time being. 

By the Judicial Committee Act, 1881, 8 every person hold* loku Justices, 
ing or who has held in England the office of a Lord Justice 
of Appeal shall, if a member of His Majesty’s Privy Council 
in England, be a member of the Judicial Committee. 

By the Appellate Jurisdiction Act, 1887, 3 the Judicial 
Committee includes such members of His Majesty’s Privy 
Council as are for the time being holding or have held any 
of the offices in the Appellate Jurisdiction Act, 1876, 4 * or in 
the above Act, described as high judicial office. 

The expression “high judicial office ” includes the office of Lord “High 
Chancellor of Great Britain or Ireland, or of paid Judge of the Judicial office. 

Committee of one of Ilis Majesty’s superior Courts of Great Britain and 
Ireland. 4 

“ Superior Courts ” of Great Britain and Iroland means and includes : •< Superior 
as to England, His Majesty’s High Court of Justice and His Majesty’s Courts.” 

Court of Appeal, and the superior Courts of law tad equity in England 
as they existed before the constitution of His Majesty’s High Court of 
Justice ; and as to Ireland, the superior Courts of law and equity in 
Ireland ; 6 and as to Scotland, the Court of Session." 

By the Appellate Jurisdiction Act, 1887, 7 the office of 
a Lord of Appeal in Ordinary and that of a member of the 
Judicial Committee of the Privy Council have been added. 

By the Judicial Committee Amendment Act, 1895,® if any Colonial Chief 
person being or having been Chief Justice or a Judge of the 
Supreme Court of the Dominion of Canada, or of a Superior 
Court in any Province of Canada, or of any of the Australasian 
colonies mentioned in the schedule to that Act, or of either 
of the South African colonies mentioned in such schedule, 0 


1 14, 15 Viot. o. 83 ; 16 Viet. c. 12, 
s. 16. 

4 44, 45 Viet. o. 8, s. 1. 

* 50, 51 Viot. o. 70, s. 3. 

4 39, 40 Viet. c. 59, s. 25. 

6 There are now Courts of Judi- 

cature in Northern and Southern 

Ireland respectively. Judges of such 

Courts would apparently come within 


the definition. See 10, 11 Geo. V. 
c. 67, ss. 89, 40. 

• 89, 40 Viet. c. 69, 6. 26. 

» 60, 61 Viet. c. 70, s. 6. 

• 68, 69 Viet. c. 44, s. 1. 

» The schedule now includes the 
Transvaal and the Orange Biver 
Colony : 8 Edw. VII. c. 61, s. 8 (2). 
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op of any other Superior Court in His Majesty’s Dominions 
named in that behalf by His Majesty in Council, is a member 
of His Majesty’s Privy Council, lie shall be a member of the 
Judicial Committee. 

The number of persons being members of the Judicial 
Committee by reason of this Act shall not exceed seven at 
any one time. 

This section has been amended so as to include a Chief 
Justice or a Justice of the High Court of Australia or Chief 
Justice or Judge of the Supreme Court of Newfoundland. 1 

By the Appellate Jurisdiction Act, 1908, for the purpose 
of the hearing of any appeal to His Majesty in Council from 
any Court in a British possession, His Majesty may, if he 
thinks fit, authorise any person who is or has been a Judge 
of the Court from which the appeal is made, or a Judge of 
a Court to which an appeal lies from the Court from which 
the appeal is made, and whose services are for the time being 
available, to attend as an assessor of the Judicial Committee 
of the Privy Council on the hearing of the appeal. 2 

This provision applies to Judges of Courts in India. 3 

If any person being or having been Chief Justice or Judge 
of any High Court in British India 4 is a member of His 
Majesty’s Privy Council, he shall, if His Majesty so directs, 
be a member of the Judicial Committee. 5 

The number of persons being members of the Judicial 
Committee by reason of this section shall not exceed two 
at one time. 6 

Any member of the Judicial Committee may resign his 
: office as member of that Committee by giving notice in writing 
I to the Lord President of the Council. 7 

The Judicial Committee may, subject to the approval 
of the Lord Chancellor and the Lord President of the Council, 
Bit in more than one division at the same time, and in such 
case anything which may be done to, by, or before the Judicial 
Committee may be done to, by, or before any such division 
of the Judicial Committee. 8 

1 8 Edw. VII. o. 51, s. 8 (1). British India which may for the time 

8 Ibid . s. 1 (1). being be recognised for the purpose 

• Ibid . s. 1 (2), Soh. by Order in Council, s. 2 (3). 

4 “ High Court in British India ” 8 8 Edw. VII, c. 51, s. 2 (1); 

means the High Coprt of Bengal, 4 Ibid . s. 2 (2). 

Madras, Bombay, or North-Western 7 Ibid . s. 4. 

Provinces or any other Court in 8 5, 6 Geo. V. c. 92, s. 1 (2)* 
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All appeals or complaints in the nature of appeals what- AwwuU to b« 
ever which either by virtue of the Judicial Committee Act, commi ttee. 
1883, 1 or of any law, statute, or custom may be brought before 
His Majesty or His Majesty in Council from or in respect 
of the determination, sentence, rule or order of any Court, 

Judge or judicial officer shall be referred by His Majesty to 
the Judicial Committee of the Privy Council, and such appeals, 
causes, and matters shall be heard by the said Committee, 
and a report or recommendation thereon shall be made to 
His Majesty in Council for his decision thereon as theretofore, 
in the same manner and form as had been the custom with 
respect to matters referred by His Majesty to the whole 
of his Privy Council or a Committee thereof the nature of 
such report or recommendation being always stated in open 
Court. 2 

His Majesty may refer to such Committee for hearing Reference of 
or considering any such other matters whatsover as His oUwr 
Majesty shall think fit. 3 

His Majesty in Council may make a general order of Generaiord” 
reference of all appeals to the Judicial Committee. 4 

No report or recommendation shall be made to His Concurrence ct 
Majesty unless the majority of such Committee at the hearing ° y " 
shall concur in such report or recommendation : 

Provided always, that His Majesty may summon any ®^ arB rf 
other members of the Privy Council to attend the meetings council may 
of the Committee. 6 b * ,nmmon * <1 - 

The costs incurred in the prosecution of any appeal or Co»t». 
matter referred to the Judicial Committee, and of such issue 
as such Committee shall direct, shall be paid by such party, 
or parties, person or persons, as the Committee shall direct. 6 

The order or decree of His Majesty in Council on any 
appeal from the order, sentence, or decree of any Court of 
Justice in the Hast Indies . . . shall be carried into effect in 
such manner and subject to such limitations and conditions 
as His Majesty in Council shall, on the recommendation of 
that Judicial Committee, direct ; and His Majesty in Council 
may on such recommendation direct that such Court of 
Justice shall carry the same into effect accordingly, and 


* 8, 4 Will. IV. c. 41. 

* Ibid. s. 8. 

* Ibid. a. 4 ; Schlumbergcr's Patent 
(1858), 9 Moo. 1. 


* 6, 7 Viet. o. 88, 8. 11 ; 7, 8 Viet, 
e. 69, 8. 9 ; 8 Edw. VII. e. 51, s. 5. 

« 8, 4 Will. IV. e. 41, s. 5. 

• Ibid. 8. 15. 
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thereupon such Court of Justice shall have the same powers 
of carrying into effect and enforcing such order or decree as 
are possessed by His Majesty in Council. 1 

As to the power of enforcing decrees, see 3, 4 Will. IV. c. 41, s. 28. 

The following provisions with regard to appeals to His 
Majesty iu Council are to be found in the Civil Procedure 
Code (Act V of 1808). 

As to the right of appeal conferred by the Letters-Patent of the 
several High Courts, see ante , pp. 67, 75, 81, 87, 98. 

As to appeals under the Colonial Courts of Admiralty Act, 1890, 2 see 
post, pp. 408, 409. 

“ Section 109. Subject to such rules as may, from time 
to time, be made by His Majesty in Council regarding appeals 
from the Courts of British India, and to the provisions here- 
inafter contained, an appeal shall lie to His Majesty in 
Council — 

“(a) from any decree or final order passed on appeal 3 
by a High Court or any other Court of final appellate 
jurisdiction ; 

“(6) from any decree or final order 4 passed by a High 
Court in the exercise of original civil jurisdiction, and 

“ (c) from any decree or order 5 * where the case, as herein- 
after provided, is certified to be a fit one for appeal to His 
Majesty in Council.” 

As to the definition of ** decree,” see ante, p. 885. The expression 
“ decree " in section 109 includes the determination of a question relating 
to the execution, discharge, or satisfaction of the decree, provided that 
the judgment sought to be appealed from conclusively determines the 
rights of the parties in that matter. 0 

It does not include non -judicial matters such as an act of State, 7 or 


2 3, 4 Will. IV. c. 41, s. 21. 

* 53, 54 Viet. o. 27, s. 6. 

* This does not inolude every order 
made in the exercise of appeUate 
jurisdiotion, such as an order reject- 
ing an application to amend a decree : 
Of. S under Koer v. Chandi&hwar 
Prosad Singh (1908), 80 Calc., 679, 
ante , p. 67. 

4 This includes an order refusing 

an application: Alcock, Ashdown Co . 

v. Chief Revenue Authority, Bombay 


(1921), 23 Bom. L. R., 1132. 

6 This includes an interlocutory 
order : Siva Prosad Singh v. Prayag 
Kumari Debi (Ram) (1922), 49 Calc., 
967 ; 26 0. W. N., 819 ; post, p. 380. 

• Baijnath Ooenka Bahadur (Rai) 
v. Rameswar Singh (Maharaja Sir), 
[1918 Pat.], 81. Of. Ram Kirpal 
Shuhul v. Rup Kuar (1881), 3 All., 
633. 

7 Ante, p. 374. 
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justify an appeal on the ground of an error in a Government notification. 1 
It includes an award or part of an award under the Land Acquisition 
Act.* 

An appeal is competent in Insolvency matters. 3 

“ Final order ” means an order which finally disposes of the rights 4 “ Final order.** 
and liabilities 6 of the parties. 

It includes, for example : 

(а) a decision on a question of res judicata which decides the 
case ; 7 

(б) an order of the Iligh Court setting aside a decision of the trial 
Court dismissing a suit for want of prosecution ; 8 

(c) an order directing accounts to be taken ; 9 

(d) an order deciding whether an order of the lower Court recording 
a compromise was valid. 10 

It docs not include : 

(a) an order of remand, 11 except where the order decides the cardinal 
point in the case ; 18 

(b) a reversal of an order staying a suit ; 18 

(c) an order giving leave to sue in forrnd pauperis ; 14 

1 In the matter of Sukhnandan 9 Soo Dwarkanath Sarkar v. 

Lai (1884), 6 All., 163. Mahomed Akbar ( Ilaji ) (1910), 15 

* Act XIX of 1921, s. 3, amending C. W. N., 60. 

Act I of 1894. 10 Bajkishore Das v. Bam Ohulam 

8 Ciiatrapat Singh Dugar v. K?ia- Sahu (1921), 6 Pat. L. J., 171. 
rag Singh Lachmiram (1913), 40 Calc., 11 Vcnkataranga Bov) v. Narasimha 

685 ; 17 C. W. N., 752 ; s c. in P. C., Bow (1913), 38 Mad., 509; Habib-un- 

post , p. 426, n. 4. nissa v. Munawar-un-nissa (1903), 

* Bamchand Manjimal v. Gover- 25 All., 629 ; Ahmad Husain v. Gobind 
dhandas (1920), 47 1. A., 124 ; 47 Calc., Krishna Narain (1911), 38 All., 891 ; 

918; 24C.W. N., 721 ; 22Bom.L.R., Birendranath Roy (Kumar) v. Nii- 
606; Sajjad Ali Khan v. I shag Khan pendranath Boy (Kumar) (1917), 22 
(1919), 42 All., 174 ; Dirgpal Singh v. C. W. N., 640 ; Mehr Chand v. Labhu 

Pahladi Lull (1919), 42 All., 176 ; Bam (1921), 2 Lahore, 106 ; Dirgpal 

Harish Chandra Acliarja v. Nawab Singh v, Pahladi Lai (1919), 42 
Bahadur of Murshidabad (1911), 15 All., 176 ; Shankar Bharati v. Nara- 
C. W. N., 879. sinha Bharati (1922), 24 Bom. L. R. f 

5 Baliimbhoy Hibibhoy v. Turner 925. 

(1890), 18 I. A., 6; 15 Bom., 155; 13 Baijnath Goenka Bahadur (Bai) 

Muzhar Huscin (Sycd) v. Bodha Bibi v. Bameswar Singh [1918 Pat.], 81 ; 

(1894), 22 I. A., 1 ; 17 All., 112 ; Muzhar Huscin (Sycd) v. Bodha Bibi 
Dwarlca Nath Sarkar v. Mahomed (1894), 22 I. A., 1; 17 All., 112; 

Akbar (Haji) (1910), 15 C. W. N., 60; Dwarkanath SarJcar v. Mahomed 

Ananda Gopal Gossain v. Nafar Akbar (Haji) (1910), 15 0. W. N., 60; 

Chandra Pal Chowdhry (1908), 35 Ananda Gopal Gossain v. Nafar 

Calc., 618 ; 12 C. W. N., 545. Chandra Pal Chowdhry (1908), 35 

* Khagendra Nandan Asram v.« Calc., 618; 12 C. W. N., 545. 

Sahayram Chuckerbutty (1921), 25 19 Bam Chand Manjimal v. Gover - 

C. W. N., 896. dhandas (1920), 47 1. A., 124 ; 47 Calc., 

7 Sajjad Ali Khan v. Ishaq Khan 918; 24 C. W. N., 721; 22 Bom. 

(1919), 42 All., 174. L. R., 606. 

8 Lachmi Narain Marwari v. Bal- 14 Sakan Sing (Babu) v. Gopal 
makund Marwari (1921), 6 Pat. L. J., Chandra Neogi (1904), 8 C. W. N., 

116. 296. See Harish Chandra Acharja 
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(d) an order for the appointment of a Receiver ; 1 

(e) an order for the dismissal of an official appointed by the Crown or 
by Government. 2 

The Judicial Committee recommended the allowance of special leave 
to appeal in the case of the Master of the Supreme Court of Madras, who 
had been dismissed by that Court. 3 

(/) A matter of discipline, as the suspension of a pleader ; 4 

(g) a conviction for contempt of Court. 6 

Leave was given in a case as to the custody of an infant. 0 

Interlocutory It was held that appeals on matters interlocutory in their nature 

ovdeif. should be allowed to be preferred to His Majesty in Council only when 

their decision will practically put an end to the litigation and finally 
decide the rights of the parties, 7 and that other interlocutory orders can 
be dealt with by the Judicial Committee when the appeal on the whole 
case comes before them. 8 

Revision. The section applies to a final order in revision, 9 or in exercise of a 

High Court’s power of superintendence. 10 

Special cases. But Section 109 (o) is clearly intended to meet special cases — such, 
for example, as those in which the point in dispute is not measurable by 
money, though it may be of great public or private importance. To 
certify that a case is of that kind, though it is left entirely to the dis- 
cretion of the Court, is a judicial process which could not be performed 
without special exercise of that discretion, evinced by the fitting certifi- 
cate. 11 It is not confined to final orders. 12 

Certificate. Such certificate was granted in one case where the decision would be 

of great importance to the applicant company and to other companies, 12 


v. Nawab Bahadur of Murshidabad 
(1911), 15 C. W. N., 879. 

1 Chundi Butt Jha v. Pudmanund 
Singh (1895), 22 Calo., 928. 

2 See Ex p. Robertson (1858), 11 
Moo. P. G., 288; In re Sreemohun 
Ohuttuck (1870), 13 M. I. A., 343. 

2 In re Minchin (1847), 4 M. I. A., 

220 . 

4 Bvrkishore Boy v. King-Emperor 
(1919), 4 Pat. L. J., 423. 

2 Surendranath Banerjea v. Chief 
Justice and Judges of the High Court 
of Bengal (1883), 10 I. A., 171 ; 10 
Calc., 109. 

• In the matter of Skinner (1870), 
18 M. I. A., 582. 

7 Sajjad Ali Khan V. Ishag Khan 
(1919), 42 All., 174. 

• See Moheshur Singh maharajah) 
v. Bengal Government (1859), 7M.I. A., 
283 ; 8 W. R. P. 0., 45; Sheonath v. 
Ramnath (1865), 10 M. I. A., 413; 
5 W. R. P. 0., 21 ; Forbee v. Amee* 


roonissa Begum (1865), 10 M. I. A., 
840; 6 W. R. P. C., 47. 

2 Harish Chandra AcJiarja v. Nawab 
Bahadur of Murshidabad (1911), 15 
0. W. N., 879 ; Secretary of State v. 
British India Steam Navigation Com- 
pany (1911), 15 C. W. N., 848. 

10 Secretary of State v. British India 
Steam Navigation Company (1911) » 
15 0. W. N., 848. 

11 Banarsi Parshad v. Kashi Krish- 
na Naravn (1900), 28 I. A., 11, at 
p. 14; 23 All., 227, at pp. 231, 232; 
5 C. W. N,, 193, at p. 195; 8 Bom. 
L. R., 154 ; Radha Krishna Ayyar v. 
Swaminatha Ayyar (1920), 48 I. A., 

,31; 44 Mad., 293 ; 25 C. W. N., 680; 
28 Bom. L. R., 718. 

lt Svoa Prosad Singh v. Prayag 
Kumari Debi ( Rani ) (1922), 49 Oalo., 
967 ; 26 0. W. N., 819. 

12 Bombay Burmah Trading Cor- 
poration v. Dordbjee Shroff (1903), 
27 Bom., 415 ; 5 Bom. L. R., 848. 
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and in another case where the point in dispute, though not measurable 
in money, was of considerable importance, namely, the extent of the 
control acquired by one who had built a Parsec temple. 1 

In the following cases the High Court refused to give leave to appeal 
under section 109 (c) : 2 

(a) an order dismissing an appeal for default in furnishing security 
for costs ; 8 

( b ) a consent decree ; 

(c) an order refusing to enrol the applicant as a legal practitioner. 8 

The fact that a particular construction of an Act may affect 
persons not parties to the litigation is not a ground for granting a 
certificate. 0 

It is of the utmost importance that a certificate of leave to appeal 
should show on its face that the discretion had been exercised, 7 

“ Section 110. In each of the cases mentioned in classes Value of 
(a) and (b) of section 109 the amount or value of the subject- ,ubject " matter ’ 
matter of the suit in the Court of first instance must be ten 
thousand rupees or upwards, 8 and the amount or value of 
the matter in dispute on appeal to His Majesty in Council 
must be the same sum or upwards, 9 

♦“or the decree or final order must involve, directly or 
indirectly, 10 some claim or question 11 to, or respecting, pro- 
perty of like amount or value ; 

“and where the decree or final order appealed from Concurrent 

finding. 


1 Navroji v. Kharsedji (1904), 6 
Bom. L. R., 286. 

* Ante , p. 378. 

* Muhammad Abdul Qkafur Khan 
v. Secretary of State (1914), 36 All., 
326 . 

4 Lachmi Narayan v. Bal Mdkund 
[1920 Pat.], 349. See Raj Kishore 
Das v. Ram Ghulam Sahu (1921), 6 
Pat. L. J., 171. 

s In re Sudhansu Bala Hazra 
(1922), 1 Pat., 690. See post, p. 386, 
n. 6. 

* Mritunjoy Praharaj v, Balma - 
kund Kanungoe (1921), 6 Pat. L. J., 
126. 

7 Bahadur Smgh (Maharaj) v. Bal - 
chand Chowdhry (1920), 26 C. W. N., 
770. 

8 As to the case of an increase of 
the value since the filing of the plaint, 
see Rash Mohan Lai v. Ram Mohan 


Lai [1919 Pat.], 241. 

9 That is to say at the time of the 
judgment or final order : Surendra 
Nath Royy. Dwarkanath Chakravarti 
(1916), 44 Calc., 119 ; 21 C. W. N., 
630. In the matter of Khwaja 
Muhammad Yusuf (1896), 18 Ail., 
196. 

10 See Bhupendra Narayan Singh v. 
Nurput Singh (1922), 27 0. W. N., 
204; Appaya v, Lakhamgowda (1922), 
26 Bom. L. R., 77. 

11 It has been held that this refers 
only to existing suits ( Hanuman 
Prasad v. Bhagwati Prasad (1902), 
24 All., 236), but it is submitted that 
the expression “ claim or question" 
is not so limited. See Sri Kishan 
Lai v. Kashmiro (1918), 85 All., 445 ; 
Srinath Pal Chowdhury v. GiHndra 
Chandra Pal Chowdhury (1906), 14 
C. W. N., 661. 
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affirms the decision 1 of the Court immediately below 2 the 
Court passing such decree or final order, the appeal must 
involve some substantial question of law.” 3 

Apart from the rules laid down as to the valuation of suits, the 
following are the results of decisions with regard to the fixing the value 
of the subject-matter of the appeal to His Majesty in Council. 

The right of appeal depends upon the value of the matter of dispute, 4 
which is a question of fact, and does not depend upon the Btamp duties 
payable. 5 In order to determine such value, the decree has to be looked 
at as it affects the interests of the parties prejudiced by it, 0 i.c. the share 
claimed, and in dispute. 7 

The certificate of the Court in India as to value is not conclusive. 8 

The “ matter in dispute ” means the matter in dispute between the 
parties to the appeal. 0 

A claim for mesne profits, at least up to the time of the decree or 
final order of the High Court, can be added to the amount of the original 
decree of the original Court so as to make up the appealable amount ; 10 
but interest on decree cannot bo so added. 11 

As to the valuation of an easement for the purpose of this section, 
see Momilal v. Banubai (1920), 23 Bom. L. B., 374. 

1 « Decision ” is here equivalent (1903), 31 Calc., 301. 
to decree: Tasadduq Rasul Khan a Bliaunath Gir (Oossain) v. Bityari 
(Rajah) v. Manilc Ghand (1902), 30 Lai , [1919 Tat.], 257, following De 

LA., 85; 25 All., 109; 7 C. W. N., Silva v. De Silva (1904), 6 Bom. L. B., 

177; 5 Bom. L. B., 100. As to the 403. 

case where the docision of a single 7 Raoji v. Laxmibai (1919), 44 
judge of .the High Court has been Bom., 104; 22 Bom. L. R., 243. 

reversed, see Debendra Nath Das v. 8 Radhahrishna Ayyar v. Sunda- 
Bibudhendra Mansingh (1915), 43 raswamicr (1922), 49 I. A., 211 ; 45 
Calc., 90. Mad., 475. 

* Bhagwan Singh v. Allahabad 9 Radha Kunwar v. Rcoti Singh 
Bank (1920), 43 All., 220. This (1916), 43 I. A., 187; 38 All., 488; 
includes the case of the appeal to 20 C. W. N. t 1279; 18 Bom. L. B., 
the High Court being dismissed for 850 ; Raghunath Persad Singh v, 

want of prosecution: Beni Rai v. Yahya Hussain ( Syed ), [1917 Pat.], 

Ram Lakhan Rai (1898), 20 All., 367. 801. 

Where the decree of the lower Court 10 Mahabir Prasad Singh v. Anup 
was modified only in favour of the Narain Singh (1918), 8 Pat. L. J., 

would-be appellant no appeal lies to 877 ; Dalgleish v. Damodar Narain 

His Majesty in Council : Kamal Nath Ch&tvdhry (1906), 83 Calc., 1286; 

v. Bithal Das (1921), 44 All., 200. Basanta Kumar Roy v. Secretary of 

8 Prakash Chandra Sarkar v. State (1910), 14 C. W. N., 872. A 

Brindaban Chandra Sarkar [1922 different view was taken in Subra- 
Pat.], 296. This restriction is not mania Ayyar v. Sellammal (1915), 
ultra vires : In re Feda Hossein 89 Mad., 843. 

(1876), 1 Calo., 481. 11 Nand Kisliore Singh v. Ram 

4 Pichayee v. Sivagami (1891), 15 Oulam Sahu (1912), 39 Calc., 1037 ; 

Mad., 287. 16 C. W. N., 1089. CL Kesho Prasad 

8 Lekhraj Roy v. Kanhya Singh Singh (Maharaja) v. Shiva Saran Lai 

(1874), 1 I. A., 317; Han Mohan (1918), 3 Pat. L. J., 817. 

Misser v. Surendra Narain Singh 


Valuation, 


Value of 
matter in 
dispute. 


“Matter in 
dispute.” 

Mesne profits. 


Easement. 
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As they are incapable of valuation, an appeal does not lie, in the Matters 
absence of speoial leave, in the case of a suit for the restitution of con- 
jugal rights, 1 or of a suit for a declaration that the plaintiff was a 
Rajput. 2 

Where there is a concurrent finding 3 of fact on appeal is only justified 
where there is a substantial question of law arising on the basis of such 
finding of fact, 4 * * except where there has been a miscarriage of justice or 
the violation of any principle of law or procedure/* 

The following have been held to be substantial questions of law : Substantial 

(a) a question whether a tenancy was at will or of a permanent ?aw! tl ° nB ° 
nature ; 0 

(b) a question whether there is evidence to support a finding ; 7 

(c) a question as to the legal position of the holder of a succession 
certificate ; 8 * 

(d) a question of inference from documents. 0 

There is no substantial question of law : 

(a) where in a suit for malicious prosecution, the absence of malice 
has been found by both Courts ; 10 

(i b ) where the Appellate Court refused to allow additional evidence ; 11 

(c) where a document not produced in fjhe original Court was pro- 
duced on appeal ; 12 

(d) where the Court omitted to record reasons for agreeing with the 
original Court ; 13 

(o) where the Court omitted to make a minute narrative of the 
circumstances ; 14 


1 Mowla Ncwaz v. Sajidunnissa 
Bibi (1891), 18 Calc., 378. 

2 Qhulam Basul Khan v. Secretary 
of State (1921), 2 Lahore, 297. 

8 As to concurrent findings when 
the Appeal Court consists of three 
judges, see I labibur liahman Chow - 
dhury v. Altaf AH Chowdhury (1921), 
48 I. A., 114; 48 Calc., 856; 26 
C. W. N., 81 ; 23 Bom. L. R., 636. 

4 Sukalbutti v. Babulal Mandar 

(1901), 28 Calc., 190; 5 C. W. N., 
455; Banks Lai v. Jagat Naram 

(1900), 23 All., 94, differing from 

Moran v. Mittu Bibee (1876), 2 Calc., 
228, and Oopinath Birbar v. Goluck 

Chunder Bose (1884), 16 Calo., 292, 
note. See In re Vishwambhar Pandit 

(1895), 20 Bom., 699. 

* Srvmati (Rani) v. Khajendra 

Narayan Singh (1904), 31 1. A., 127 ; 

31 Calc., 871 ; 9 C. W. N., 74. 

• Surendra Nath Roy v. Dwarka- 

nath Chakravarti (1916), 44 Calc., 


119 ; 21 C. W. N., 530. 

7 Harcndra Lai Roy Chowdhury 
v. Hari Dasi Debi (1914), 41 L A., 
110, at p. 119; 41 Calc., 972, at 
p. 988; 18 C. W. N., 817, at p. 827 ; 
16 Bom. L. R., 400, at p. 411. 

8 Najm-un-ni&sa Bibi v. Amina 
Bibi (1916), 38 All., 188. 

8 Satgur PrasJiad (Chaudhri) v. 
KisJurre Lai (1919), 46 I. A., 197; 42 
All., 152 ; 24 C. W. N., 394. 

10 Pestonjee M. Mody v. Queen In- 
surance Company (1900), 25 Bom., 
332 ; 4 0. W. N., 781. 

11 In goods of Prem Chand Moon* 
shoe (1894), 21 Calc., 484. 

12 Shuja Ali Khan v. Ram Kuar 
(1897) 20 All., 118. 

18 Sundew Bibi v. Bisheshamath 
(1886), 9 All., 93. 

14 Sajjad Husain (Mirza) v. Wazvr 
Ali Khan (Nawab) (1912), 89 I. A., 
156; 34 All., 455; 14 Bom. L. R., 
1055. 
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(/) where the appeal was dismissed for default in giving seourity, 1 or 
for failure to deliver a list of papers. 2 

An appeal to His Majesty in Council oan only be considered where 
the certificate given by the High Court is dearly in aocordanoe with the 
terms of the section. 3 

The Judicial Committee will greatly defer on the question 
of value to the certificate given by the High Court. 4 * 

An appeal admitted oontrary to this section will be dismissed without 
being heard. 6 

Pauper A High Court cannot give leave to appeal in formd pauperis . 6 

appeals. 

Bar of certain “Section 111. Notwithstanding anything contained in 

• ppe * 1 *' section 109, no appeal shall lie to His Majesty in Council : 

“(a) from the decree or order of one Judge of a High 
Court established under the India High Courts Act, 1861, 7 8 
or the Government of India Act, 1915,® or of one Judge of 
a Division Court, or of two or more Judges of such High 
Court, or of a Division Court constituted by two or more 
Judges of such High Court, wherever such Judges are equally 
divided in opinion, and do not amount in number to a majority 
of the whole of the Judges of the High Court at the time 
being ; or 

"(6) from any decree from which under section 102 no 
second appeal lies. 

Savings. “ Section 112. — (1) Nothing contained in this Code shall 

be deemed : 

“ (a) to bar the full and unqualified exercise of His Majesty’s 
pleasure in receiving or rejecting appeals to His Majesty 
in Council, or otherwise howsoever, 9 or ” 


1 Muhammad Abdul Ohafur Khan 
v. Secretary of State (1914), 36 All., 825 . 

1 Bajendra Kishore v. Rajkumar 
Kamakya Narain Singh (1920), 5 

Pat. L. J., 719. 

* See Banarsi Parsad v. Kashi 

Krishna Narain (1900), 28 I. A., 11 ; 
28 All., 227 ; 5 0. W. N., 193 ; 8 Bom. 
L. B., 154; Radha Krishn Das v. 

Rai Krishn Ohand (1901), 28 I. A., 

182; 23 AU., 415; 5 0. W. N., 689; 

8 Bom. L. B., 469 ; Radhakrishna 

Ayyar v. Swaminatha Ayyar (1920), 
48 1. A., 31; 44 Mad., 293 ; 250. W. N., 
680 ; 28 Bom. L. B., 718; Maharaj 
Bahadur Singh v. Balchand (1920), 
48 1. A., 876 ; 25 0. W, N., 770. See 


O. 45, r. 3, of Aot V of 1908. 

4 See Radhakrishna Ayyar v. 
Sundaraswamier (1922), 49 I. A., 
211 ; 45 Mad., 475. 

6 Karuppanan Servai v. Srinivasan 
Chetti (1901), 29 I. A., 38; 25 Mad., 
215 ; 6 0. W. N., 241 ; 4 Bom. L. B., 
248 ; Banarsi Pershad v. Kashi 
Krishna Narain (1900), 28 1. A., 11 ; 
28 All., 227 ; 5 0. W. N., 193 ; 3 Bom. 
L. B., 154. 

6 Ramkishen Lai v. Manna Kumri 
(}916), 8 Pat. L. J., 179. 

7 24, 25 Viot. o. 104, ante , p. 19. 

4 5, G Geo. V. c. 61; Act XIII of 
1916, Soli. 

• See Rahimbhoy v. Turner (1891), 
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Special leave is only given to appeal where there is an important 
question of law not merely affecting the rights between two: persons. 1 

“(6) to interfere with any roles made by the Judicial 1 
Committee of the Privy Council, and for the time being in 
force, for the presentation of appeals to His Majesty in 
Council, or their conduct before the said Judicial Committee. 

“ (2) Nothing herein contained applies to any matter of 
criminal or Admiralty ... 2 jurisdiction, or to appeals from 
orders and decrees of Prize Courts.” 

Order 45, rule 4. For the purposes of pecuniary valuation, suits Consolidation 
involving substantially the same questions for determination and decided ot 
by the same judgments 3 may be consolidated: but suits decided by 
separate judgments shall not bo consolidated, notwithstanding that they 
involve substantially the same questions for determination. 4 

The Judicial Committee can recommend special leave to appeal in Special leave 
cases where there is no appeal as of right. In one case they recom- mppea1, 
mended leave to appeal against an order dismissing the Master of the 
Supreme Court of Madras, 3 and in another case they rocommended such 
leave in a case where a woman was refused enrolment as a pleader on the 
ground of her sex. 0 

They refused such recommendation in the case of an application 
by a Munsif who had been discharged. 7 

A High Court may stay execution proceedings pending an application 
for special leave.® 

Buie 5. In the event of any dispute arising between the R«ni§i»i<m of 

parties as to the amount or value of the subject-matter of coSttfant 

■ instance, 

18 I. A., 6; 15 Bom., 155; Ikramul 145. See Byjnath v. Graham (1885), 

Huq v. Wilkie (1906), 83 Calc., 893 ; 11 Calc., 740 ; Joogul Kishore v. 

11 0. W. N., 946 ; Moti Chand v. Jotendromohim Tagore (1882), 8 Calc., 

Ganaa Parshad Singh (1901), 29 210; Bhagwan Singh v. Bhawawi 

I. A^, 40; 24 AU., 174; 6 0. W. N., Das (1920), 48 All., 223. 

362; 4 Bom. L. R, 159; Sadagopa 4 As to the case when there is no 
Charidr v. Barm Boo (1907), 84 I. A., consolidation but one decree has been 

93, at p. 99 ; 80 Mad., 185, at p. 188 ; drawn up, see Vaithilinga MudaUar 

11 C. W. N., 585, at p. 591 ; 9 Bom. v. Somasundaram Chettiar (1918), 42 

L. R, 668. Mad. , 228 ; Royal Insurance Company 

’i Khan Sahib v. Markanda Kothan v. Akhoy Coomar Dutt (1901), 6 

(1921), P. C., 26 0. W. N., xxxi. As C. W. N., 41. 

to an appeal from a conviotion for * In re Minchin (1847), 4 M. I. A., 
cont emp t of Court, see Surendranath 220. 

Banerjea v. Chief Justice and Judges 4 In re Sudhansu Bala ffazra, 
of Sigh Court of Bengal (1888), 10 21/11/22, P. 0. See e.c. in Court 

I. A., 171 ; 10 dale., 109. below (1922), 1 Pat., 590. 

* gee ante 9 p. 62. 7 re & re * Mohrm Ghutuck (1870), 

• I*e. judgments appealed from : 13 Mi I. A., 343. 

Deokinandan Prasad v. Narsing Raut § Nanda Kishore Singh v. Ram 
(1921), 6 Pat. R J., 97; [1921 Pat.], Golam Sahu (1912), 40 Calc., 955. 

T. c.j.i. ' 25 
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Execution. 


Receiver. 


the suit in the Court of first instance, or as to the amount 
or value of the subject-matter in dispute on appeal to His 
Majesty in Council, the Court to which a petition for a 
certificate is made under rule 2 may, if it think fit, refer 
such dispute for report to the Court of first instance, which 
last-mentioned Court shall proceed to determine such amount 
or value*and shall return its report, together with the evidence, 
to the Court by which the reference was made. 1 * * 

As to execution pending appeal, see Act V of 1908, Order 45, rule 18 ; 
Nityamoni Dasi ( Srimati ) V. Madhu Sudan Sen (1911), 88 I. A., 74 ; 
88 Calc., 885 ; 18 Bom. L. R., 419 ; Nanda Kishore Singh v. Bam Oolam 
Sahu (1912), 40 Calc., 955. 

A subordinate Court cannot stay the execution of a decree passed by 
the High Court, pending the disposal of an appeal to His Majesty in 
Council. 35 

As to the appointment of a Receiver, see Wazir Narain Singh (Baja) 
v. Jagadamba Kuar (Bani), 4 Pat. L. J., 482 ; [1920 Pat.], 184. 

As to appeals to His Majesty in Council in suits against Dekkhan 
Sirdars, see Bombay Regulation XXIX of 1827, sec. 5, ante, p. 151. 


1 See Anant Narayan v. Bam- 8 Bam Bahadur v. Badha Krishen 

chandra Oangadhar (1918), 42 Bom., Chandcrji (1917), 8 Pat. L. J., 40 ; 

609 ; 20 Bom. L. R., 418. [1917 Pat.], 285. 



PART Y. 

Jurisdiction of Courts under Special Acts. 

This part deals with the jurisdiction given by the Legislature 
to certain of the ordinary Courts to deal with certain specified 
matters. 

Unless otherwise provided, the jurisdiction of the Court is Special 
determined by the Act by which it is given, and the Court proccdu,e- 
to which jurisdiction is given is bound to follow the terms of 
the particular Act so far as it goes. 

If a special procedure be provided an ordinary suit docs not lie. 1 * 
Thus a suit does not lie to set aside an order made : 

( a ) under section 7 of the Presidency Towns Insolvency Act, 1900 

(III of 1909) ; 4J 

(b) for the appointment of a guardian. 1 


CHAPTER XXXI. 

Administration of Estates of Deceased Persons. 

Probates and Letters of Administration • 

As we have seen, the High Courts at Calcutta , 3 Bombay , 4 * High Courts. 
Madras , 6 Allahabad , 6 and Patna , 7 can by virtue of their 
Letters-Patent grant probate of the wills and letters of 
administration to the estates of European British subjects 
leaving property within the limits of their respective 
Provinces, and in the case of the High Courts at Calcutta, 

Madras, Bombay, and Rangoon, to the estates of all persons 

1 Sec Besant v. Narayaniah (1914), Goolbaiv . Behramaha (1918), 38 Bom., 

41 I. A., 314; 38 Mad., 807 ; 18 615. 

C. W. N., 1089 ; 16 Bom. L. R., 625 ; * Ante , pp. 68, 64. 

Sham Lai v. Bvndo (1904), 26 AIL, 4 Ibid. 

694. 8 Ibid. 

* Abdul Lathee/ v. Official Assignee 6 Ante, pp. 73, 74. 

of Madras (1912), 40 Mad., 1173; 1 Ante, p. 80. 
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leaving property within the respective limits of their ordinary 
original civil jurisdiction, namely, in the towns of Calcutta, 
Madras, Bombay, and Rangoon. * 

As to the powers of the High Court at Lahore, see Act V of 1881, 
8. 2, poet, p. 890, and ante , p. 87. 

Succession Power is given by the Indian Succession Act, 1865 (X of 
1865), and the Probate and Administration Act, 1881 , (V of 
1881), to grant probates of wills and letters of administration 
to the estates of deceased persons. 

The Indian Succession Act applies throughout British 
India 1 except in the case of Hindus, Buddhists, 2 or 
Mahomedans. 


It has been declared in force in the Santhal Parganas, 3 in the Arakan 
Hills District (but not so as to affect Native Christians), 4 in Upper Burma 
(except the Shan States), 6 and in British Baluchistan. 0 
Exemption The Local Government has power to exempt by order from the 
SuwcsSonAct °P era ^ on the whole or any part of the Indian Succession Act the 

* members of any race, sect, or tribe in the territories administered by 
the Local Government, or any part of such race, sect, or tribe to whom 
the Local Government may consider it impossible or inexpedient to apply 
the provisions of that Act, or of the part of the Act mentioned in the 
order. 

The Local Government can from time to time revoke such order. 7 

Hindu wuu The Hindu Wills Act, 1870,® applied certain sections of 
Act * the Indian Succession Act, 1865,® to : 

(a) all Trills and codicils made by any Hindu, Jaina, Sikh, 

or Buddhist, on or after the 1st of September, 1870, 
within what are now the territories subject to the 
Governors of Bengal, and of Bihar and Orissa, and 
the local limits of the ordinary original civil juris- 
diction of the High Courts of Judicature at Madras 10 
1 and Bombay; 11 and 

(b) all such wills and codicils made outside those terri- 

tories and limits, so far as relates to immovable 
property situated within those territories or limits. 


» Act X ol 1886, s. 2. 

1 Ibid. 8. 881. Ab to Brahmos, Bee 
In the goods of Jnanendra Nath Boy 
(1923), 49 Calc., 1089 ; 26 0. W. N., 
799. 

* Beg. in o! 1872, s. 3, Sch. 

« Beg. IX of 1874, b. 8. 

* Aot XIU ol 1898, 8. 4i Sob. I. 


* Beg. I ol 1890, s. 8, Sob. 

* Aot X ot 1866, e. 882, as amended 
by Aot xxxvni ol 1920, Soh. I. 

* Aot XXI ot 1870, b. 2. 

* Aot X ol 1866. 

»• Ante, pp. 87, 88. 

“ Ibid. 
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The Probate and Administration Act, 1881, has now taken Pratafeua 

. Administration 

the place oi such of those provisions as relate to the grant of Act 
probate or letters of administration. 1 * 

That Act applies to the whole of British India. 8 

It has been declared in force in the following Scheduled Districts, 
viz, : in the Santhal Parganas, 3 in Upper Burma (except the Shan States), 4 * 1 
and in British Baluchistan. 6 

Sections 4 to 147 of that Act apply in the case of every 
Hindu, Mahomedan, or Buddhist, and persons excepted under 
section 832 of the Indian Succession Act. 0 

The District Judge 7 within the limits of whose jurisdic- Jurisdiction of 
tion the deceased at the time of his death had his fixed place 8trot J " **■ 
of abode, or had 8 some property, movable or immovable, can 
grant or revoke 9 probate or letters of administration. 10 

If the testator did not dwell or did not leave assets within High Court 
the limits of the Province a High Court has no jurisdiction. 11 

The District Judge has power to grant letters of adminis- 
tration or probate in respect of persons of every race or 
nationality, 12 and whenever 13 or wherever 14 the will was 
executed. 

The High Court at a Presidency town can grant probate 
or letters of administration to the Administrator-General. 16 

As to the right of the Administrator-General to letters of administra- Administrator- 
tion, see Act III of 1918, ss. 7-10, 18. General. 


1 Act V of 1881, ss. 2, 164. 

* Ibid. s. 1. 

» Beg. m of 1872, s. 8. 

* Aot XIII of 1898, s. 4, Sch. I. 

6 Beg. I of 1890, s. 8. 

* Aot V of 1881, s. 2. Practically 
this meanB that the Act applies to 
all persons. 

7 J.e. the Judge of a principal Civil 
Court of original jurisdiction. Acts 
V of 1881, s. 8 ; X of 1865, s. 3. This 
includes the High Court of Burma; 
cf. Eaoof Haaahim Dooply v. Fatima 
Bibi (1896), 24 Calc., 80; 1 C. W. N., 
8. In A ask™ it means the Judicial 
Commissioner ; cf. Kristo Surma 
Adhikaree (Tkakoor) v. Baaoodeb Gho- 
shamee (1869), 12 W. B. C. B., 424. 

4 I.e. property in the possession of 

the deceased at the time of his death 

or claimed as being his ; see Run 

Bahadoor Singh v. Rajrup Koer 


(Maharanee) (1879), 4 0. L. B., 498. 
In the case of joint family property 
which passes by survivorship this does 
not apply : Kali Kumar v. Nunabati 
Kumari (Mustt) [1922 Pat.], 240. 

• In the matter of Hurra Lall 
Shaha (1882), 8 Calc., 570; 10 0. L. B., 
409. 

10 Acts X of 1865, ss. 240, 244 ; 
V of 1881, ss. 56, 62. 

11 In the matter of Learmouth (1900), 
24 Mad., 120. 

i* See Fardunji A&pandiarji v. 
Navajbai (1892), 17 Bom., 689. 

14 See Kriahna Kinkur Boy v. Bai 
Mohun Boy (1886), 14 Oalo., 87. 

14 Bavji Ranchod Naik v. Viahnu 
Ranched Naik (1881), 9 Bom., 241 ; 
Bhaurao Dadajirao v. Lakahmibai 
(1895), 20 Bom., 607. 

Act III of 1913, 8. 6. 



890 


DISTRICT JUDGE. 


[CHAP. XXXI. 


Except In cases to which the Hindu Wills Act, 1870, 
applies, no Court in any local area beyond the limits of the 
towns of Calcutta, Madras, and Bombay, and the territories 
for the time being administered by the Governor of Burma, 1 * 
and no High Court in exercise of the concurrent jurisdiction 
over such local area hereby conferred, shall receive applica- 
tions for probate or letters of administration until the Local 
Government has, with the previous sanction of the Governor- 
General in Council, by a notification in the official Gazette, 
authorised it so to do. 8 

Conrtg A list of the Courts, which have been authorised to receive applica- 

authorised to tions for probate and letters of administration under this provision is to 
ippUcatioiis. ^ oun ^ hi the “ Unrepealed General Acts,” edn. 4, vol. III. p. 81. It 
practically ineludes all the High Courts and District Courts. 

In Bombay a probate matter can be tried in the first instance by an 
Assistant Judge. 3 

As to the transfer of proceedings under these Acts to Subordinate 
Judges and Munsifs in the Provinces of Bengal, Agra, Bihar, Orissa, and 
Assam, see ante, p. 118. 

Disposal of When the application is made to the Judge of a district 

application j n which the deceased had no fixed abode at the time of his 
made to Judge 

of District in death, the Judge may in his discretion refuse the application, 
hS C no d fixod ed if in his judgment it could be disposed of more justly or 
* bode ’ conveniently in another district, or where the application 
is for letters of administration, grant them absolutely, or 
limited to the property within his own jurisdiction. 4 

This discretion does not extend to a case where there is no Court of 
concurrent jurisdiction in India to which application for probate can be 
made. 5 

District The District Judge has the like powers and authority 

jstog nSt ctf 8 111 re i a *i 011 to the granting of probate and letters of adminis- 

probate and tration and all matters connected therewith, as are by law 
•dmuustntion. ...... , ,. , ... .. . .. 

vested in him in relation to any civil proceeding depending 

in his Court. 6 

Power to The High Court may, from time to time, appoint such 

dele gate of jndicial officers within any district as it thinks fit to act for 

District judge, the District Judge as Delegates to grant probate and letters 

1 Aot xm of 1898, s. 15; 4 Act V of 1881, s. 57 ; Aot X of 

* Aot V of 1881, s. 3, as amended 1866, s. 241. 

by Aot XXXVIII of 1920, 8oh. 1. 8 Bhaurao Dadajirao v. Lakshmibai 

» Act XIV of 1869; Bom. Act I of (1895), 20 Bom., 607. 

1900 ; Laxmi v. Aba (1908), 92 Bom., * Aots V of 1881, s. 58 ; X of 1865, 

634; 10 Bom. L. R., 994. s. 286. 



DISTRICT DELEGATES. 


391 


CHAP. XXXI.] 

of administration in non-contentious cases, within such local 
limits as it may from time to time prescribe : 

Provided that, in the case of High Courts not established 
by Boyal Charter , 1 such appointment be made with the 
previous sanction of the Local Government. 

Persons so appointed shall be called District Delegates . 2 

Probate and letters of administration may, upon applies- Probate and 
tion for that purpose to any District Delegate, be granted laSSLum 
by him in any case in which there is no contention, if it^JSgSf 4 * 
appears by petition (verified as hereinafter mentioned) that 
the testator or intestate, as the case may be, at the time 
of his death had his fixed place of abode within the jurisdic- 
tion of such Delegate . 3 

A District Judge can refer a case to a District Delegate for inquiry 
and report. 4 


The jurisdiction of a delegate to grant probate and letters 
of administration depends upon whether the deceased at the 
time of his death resided within the jurisdiction of such 
delegate . 6 


Probate or letters of administration shall have effect over Conciusivenera 
all the property, movable or immovable, of the deceased, ktt^.of 0 ° r 
throughout the Province in which the same is or are granted . 6 • du,il “ t ra‘ ion " 
And it shall be conclusive as to the representative title 
against all debtors of the deceased, and all persons holding 
property which belongs to him. 

And shall afford full indemnity to all debtors paying their 
debts, and all persons delivering up such property to the 
person to whom such probate or letters of administration 
shall have been granted. 

Provided that probates and letters of administration Effect of 

««nW- SS2* 

(“) by » Co» rt . ot SSfcSfc 

(b) by a District Judge, where the deceased at the time 
of his death had no fixed place of abode situate 


1 I.e. the highest Court of Civil 
Appeal : Acts X o! 1865, s. 3 ; X of 

1897, s. 8 (24). 

* Acts V of 1881, s. 52 ; X of 1865, 

s. 235a, added by Aot VI of 1881, s. 2. 

8 Act V of 1881, s. 58; Act X of 

1865, s. 241a, added by Act VI of 
1881, s. 3. 


4 KunjaLal Chotvdhury v. Kailash 
Chandra Chowdhry (1910), 14 C.W.N., 
1068, at p. 1070. 

8 Act X of 1865, s. 244 ; V of 1881, 
s. 62. 

6 Sec Kishorbai Revadas v. Ran - 
chodia Dhulia (1914), 88 Bom., 427; 
16 Bom. L. R., 459. 
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within the jurisdiction of such Judge, and such 
Judge Certifies that the value of the property affected 
beyond the limits of the Province does not exceed 
ten thousand rupees, 

shall, unless otherwise directed by the grant, have a like 
effect throughout the whole of , British India. 1 

As to the effect of probate or letters of administration 
granted to an Administrator-General, see Act XIII of 1918, 
s. 24. 

District' Dels- A Distriot Delegate shall not grant probate or letters of administration 
fo raa** 11 ” 0t 111 case in whioh there is contention as to the grant, or in which it 
prooite or otherwise appears to him that probate or letters of administration ought 
administration. no £ ^ ^ granted in his Court. v 

Explanation. — By “ contention ’’ is understood the appearance of 
any one in person, or by his reoognised agent, or by a pleader duly 
appointed to aot on his behalf, to oppose the proceeding. 2 

transmit* state- ^ ever y case 111 which there is no contention, but it appears 

ment to to the District Delegate doubtful whether the probate or letters 
in'doobtiu 186 of administration should or should not be granted, or when 
' cuMwheniio an y question arises in relation to the grant or application 
for the grant, of any probate or letters of administration, 
the District Delegate may, if he thinks proper, transmit a 
statement of the matter in question to the District Judge, 
who may direct the District Delegate to proceed in the matter 
of the application, according to such instructions as to the 
Judge may seem necessary, or may forbid any proceeding 
by the District Delegate in relation to the matter of such 
application, leaving the party applying for the grant in question 
to make application to the Judge. 3 

Powet to ^ ^ Notwithstanding anything hereinbefore contained, it shall, 
Id mhdtSotim. except in cases to which the Hindu Wills Act, 1870, applies, 4 
be in the discretion of the Court to make an order refusing, 
for reasons to be recorded by it in writing, to grant any 
application for letters of administration made under this Act. 3 

The effect of this provision apparently is that, in cases to which the 
Hindu Wills Aot applies, the Court must grant letters of administration 
with the will annexed to the person who under the Probate and Adminis- 

* Acts V of 1881, s. 69 1 X Of 1865, * Acts V of 1881, s. 7; X of 1866, 

s. 242 ; Xin of 1875, tfc 2; VIII of s. 268 b ; VI of 1881, s. 7. 

1908,s. 8. 4 Act XXI of 1870, e. 2, ante, p. 

'* Acts V of 1861,8. 73; IX of 1865, 888. 

B. 868a; VI of I881,s*7. * Aot V. of 1881, s. 86. 
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teaktlon Act 1 shows himself entitled thereto ; but where the will is not 
governed by the Hindu Wills Act, the Court can refuse to grant letters. 


Every order made by a District Judge or District Delegate Appesls. 
by virtue of the powers conferred upon him by the Indian 
Succession Act, 1865, or by the Probate and Administration 
Act, 1881, 2 is subject to appeal to the High Court under the 
rules contained in the Code of Civil Procedure applicable to 
appeals. 3 


It has been held that there is an appeal from the following orders : 

(a) any order granting or refusing probate or letters of adminis- 
tration ; 4 * 

(&) an order under section 90 of the Probate and Administration Act, 
1881, granting permission to dispose of immovable property ; 6 

(c) an order on an application for revocation of probate ; 8 * 

(d) an order admitting a person as caveator . 7 x 

, i 

It has been held that there is no appeal in the following oases, but in 
some of the cases it may be possible to set aside an order on revision : 8 

(a) from an order refusing to admit a person as caveator ; 0 

( b ) from an order as to the sufficiency of security ; 10 

(c) from an order directing “ that the case be reopened, that probate 

be suspended ” for a time certain, “ and that the executor bring 
in his evidence to prove his right to obtain probate ; ” 11 * * 

(d) from an order assigning an administration bond ; 11 

(e) from an order as to security ; 18 

(/) from an order refusing to amend a clerical error in a grant of 
probate. 14 

In Bombay there is no appeal to the District Judge from a decision 
of the Assistant Judge. 16 


1 Sections 18-21. 

* I.e . by the whole of those Acts, 
see Umacharan Das v. Muktakeshi 
Dasi (1900), 28 Calc., 149 ; 5 0. W. N., 
443. 

* Aots X of 1866, s. 263 ; V of 1881, 
s. 86; Act V of 1908, Part VIII; 
ante , chap, xxviii. 

4 Mountstephens v. Orme (1913), 85 

AH., 448. 

* Umacharan Das v, Muktakeshi 

Dasi (1900), 28 Gale., 149 ; 5C.W.N., 

448; Sarat Chandra Pal v. Benode 

Kumari Dassi (1915), 20 0. W. N., 28. 

* Azim (Sheikh) v. Chandra Nath 

Namdas (1904), 8 0. W. N., 748. 

v Abhiram Doss v. Qopal Dass 

(1889), 17 Oslo., 48. 

* Khettramoni Dasi v. Shyama 


Chum Kwndu (1894), 21 Calc., 539. 

• Ibid. 

18 Lucas v. Lucas (1891), 20 Calo., 
245. 

11 Brojonath Paly . Dasmony Dassee 
(1878), 2 C. L. R., 689. The order 
was treated as being in the nature 
of an order for review. . Such an 
order might, under the present law 
(Act V of 1908, O. 47, rr. 7, 9), be 
appealable. 

» Kalimuddin v. Meharui (1912), 
89 Oalc., 568. 

18 Lucas v. Lucas (1891), 20 Calc., 
245. 

14 Qerindra Kumar Das Gupta v. 
Rajeswari Boy (1899), 27 Calo., 5. 

18 Laxmi v. Aba (1908), 82 Bom., 
684; 10 Bom. L. B,, 924. 
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Concurrent 
jurisdiction of 
High Court 


Hem oval of 
executor or 
administrator. 


Directions to 
executor or 
administrator. 


Power to 
dispose of 
property. 


As to Letters-Patent appeals, see ante, pp. 50, 72, 78, 85, 90, 91. 

As to appeals to His Majesty in Council, see ante, pp. 878, 379. 

The High Court 1 has concurrent jurisdiction with the 
District Judge in the exercise of all the powers hereby con- 
ferred upon the District Judge. 2 

“ The High Court may, on application made to it, suspend, 
remove, or .discharge any private executor or administrator, 
and provide for the succession of another person to the office 
of any such executor or administrator who may cease to hold 
office, and the vesting in such successor of any property 
belonging to the estate.” 3 

Where probate or letters of administration in respect of 
any estate have been granted under the Indian Succession 
Act, 1865, 4 * or the Probate and Administration Act, 1881, 6 
the High Court 6 may, on application made to it, give to the 
executor or administrator any general or special directions 
in regard to the estate, or in regard to the administration 
thereof. 

As to the power which the Court can give to an executor or adminis- 
trator to dispose of property vested in him, see section 90 of the Probate 
and Administration Act, 1881, as substituted by Act VI of 1889, 
section 14. 


Succession 

certificates. 


Succession Certificates . 

By the Succession Certificate Act (VII of 1889), the Court 
of the District Judge within whose jurisdiction the deceased 
ordinarily resided at the time of his death, or if at that time 
he had no fixed residence there, the Court within the juris- 
diction of which any part of the property of the deceased may 
be found, may grant a certificate 7 empowering the applicant 


1 That is to say the highest Court 

of Appeal in the particular part of 

British India : Aots X of 1897, s. 3 

(24); X of 1865, s. 8. It inoludes 
both the appellate and original juris- 

diction : Nagendrabala Debt v. Kashi - 
pati Chowdhry (1909), 37 Calc., 224; 
In the goods of Mohendra Narain Boy 
(1900), 5 C. W. N., 377. 

* Acts V of 1881, s. 87 ; X of 1865, 
B. 264. 

* S. 264a, .added to the Indian 
Succession Act, 1865, and s. 87a, 
added to the Probate and Adminis- 


tration Act, 1881, by Act XVIII of 
1919, Sch. I. 

4 S. 264b, added to the Indian 
Succession Act, 1865, by Sch. I of 
Aot XVIII of 1919. 

6 S. 87b, added to the Probate and 
Administration Act, 1881, by Sch. I 
of Act XVIII of 1919. 

* A District Court cannot give 
directions : Winsor v. Wvnsor (1919), 
22 Bom. L. B., 396. 

* Act VII of 1889, s. 5. As to the 
grant of a joint certificate, see Bam 
Bag v. Brij Nath (1918), 85 All., 470. 
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to collect specified debts and securities, and may 1 empower 
him : 

(a) to receive interest or dividends on, or 

(5) to negotiate or transfer, 

(c) both to receive interest or dividends on, and to negotiate 
or transfer, the securities or any of them; 

There ia a difference of opinion as to whether a certificate oan be 
given with respect to a portion only of a debt. The Allahabad High 
Court considers that it cannot bo so given. 2 The High Court of Calcutta 
has taken a different view. 3 It is submitted that the former view is 
preferable. 

The Court also has power to revoke a certificate granted Revocation, 
by it. 4 5 

An appeal lies to the High Court from an order of a App**;. 
District Court granting, refusing, 6 or revoking a certificate 
under the Act. 8 

There is an appeal from an order for the issue of a certificate on 
security being given, 7 but no appeal lies from an order that a certificate 
be not granted unless security be given. 8 

Such certificate has effect throughout British India. 9 

The Act applies to the whole of British India (inclusive 
of Upper Burma except the Shan States). 10 

The Act has been declared to be in force in British Baluchistan, 11 in 
the Angul District, 12 and in the Santhal Parganas. 18 


1 Act VII of 1889, s. 8. 

2 Sughra 13 eg am v. Mahomed Mir 
(1920), 43 AU., 341, following Ohafur 
Khan v. Kalandari Begam (1910), 
33 All., 327. 

8 Mohamed Abdul Hossain v. 
Sarifan (1911), 16 0. W. N„ 231; 
Annapurna JDasee v. Nalini Mohun 
Das (1914), 42 dale., 10 ; 18 C. W. N., 
836. 

4 Act VII of 1889, s. 18. Suhhia 
Bewa v. Secretary of State (1914), 
19 0. W. N., 654. 

5 Sharifunnissa Bibi v. Masum 

Ali (1920), 42 All., 347. 

4 Act VII of 1889, s. 19. This 

does not include an order extending 

a certificate under section 10 of the 

Act: Venkateswarulu v. Brahmara- 

vutu Baja Kristnaji (1901), 26 Mad., 


634. 

7 Ariya Villain v. Thangammal 
(1896), 20 Mad., 442; Badha Bani 
Dassi v. Brindabun Chunder Basack 
(1897), 25 Calc., 320; contr&, Bhag - 
tvani v. Manni Dal (1891), 13 All., 
214; Devkore (Bai) v. Lalchand 
Jivandas (1894), 19 Bom., 790. 

• Alta Soondari Dasi v. Srinath 
Saha (1893), 20 Cal., 641; Bama 
Beddi v. Papi Beddi (1896), 19 Mad., 
199 ; Nandkore (Bai) v. Sha Maganlal 
(1911), 36 Bom. 272 ; 18 Bom. L. R., 
1208. 

® Acts VII of 1889, s. 15; XIII of 
1898, s. 4, Sch. I. 
io Act VII of 1889, s. 1 (8). 
u Reg. I of 1890, s. 3. 
i* Reg. Ill of 1913, a. 75. 
i> Reg. Ill of 1872, g. 8, Sob. 
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investiture of The Local Government may invest any Court inferior 
udhoior Conrta ^ g ra( j e jq a Digt^ Court, 1 or any class of such Courts, 2 
jurisdiction. ^ith jjj e f une (a 0nB 0 f a District Court under the Act, and 
may cancel or vary any such notification. 3 

Any inferior Court so invested shall, within the local 
limits of its jurisdiction, have concurrent jurisdiction with 
the District Court in the exercise of all the. powers conferred 
by the Act upon the District Court, and the provisions of the 
Act relating to the District Court apply to such an inferior 
Court as if it were a District Court. 

Provided that an appeal from any such order of an inferior. 
Court, as is mentioned above, lies to the District Court, and 
not to the High Court, and that the District Court may, if 
it thinks fit, by its order on the appeal, make any such 
declaration and direction as is authorised to the High Court 
\ to make 4 * on an appeal from an order of a District Court. 6 

As to the cases in which an appeal lies, see ante, p. 895. 

An order of a District Court on such appeal is, subject 
to the provisions of the Civil Procedure Code as to reference, 
revision, and review, 6 final. 7 

The District Court may withdraw any proceedings under 
the Act from an inferior Court, and may either itself dispose 
of them or transfer them to another such Court established 
within the local limits of the jurisdiction of the District Court 
and having authority to dispose of the proceedings. 8 

Administrator. The High Court can give the Admistrator-General directions regard- 
Genenl. jug the administration of the estate. 9 

v Property Protection. 

Disputes u to In case of disputes as to the succession 10 to property, 
succession, the Succession (Property Protection) Act (XIX of 1841) gives 

1 Any Civil Court which for any 6 Act VII of 1889, s. 26 (2). 

of the purposes of any enactment 6 Act V of 1908, Part VIII. 

is subordinate to or subject to the 9 Act VII of 1889, s. 26 (8). 

control of a District Court is for the • Ibid. s. 26 (4). 

purpose of this provision deemed to • Act III of 1918, s. 28. 

be a Court inferior in grade to a 10 This does not include the case of 

District Court : Act VII of 1889, survivorship in a family governed by 
s. 26 (6). the Mitakshara school of law: Sato 

* Act VJI of 1889, s. 26 (5). * Koer v* Qopal Sahu (1907), 84 Calc., 

* Ibid . s. 26 (1). ; 929; 12 0. W. 17,, 65. 

Mnte, pp. 894, 895. 
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to a District Judge power to determine summarily the right s**«ty of 
to possession, and to appoint curators pending such inquiry. *** eU ’ 
His order is not subject to appeal. 1 

This Act has been extended to Sindh by Bombay Aot XII o! 1866 , 
s; 12. 


In cases governed by the Indian Succession Act, until Pro ‘“ li,m 6f 
probate be granted of the will of a deceased person, or an property * 
administration of his estate be constituted, the District Judge, 
within whose jurisdiction any part of the property of the 
deceased person is situate, is authorised and required to 
interfere for the protection of such property at the instance 
of any person claiming to be interested therein, and in all 
other cases where the Judge considers that the property 
incurs any risk of loss or damage; and for that purpose, 
if he shall see fit, to appoint an officer to take and keep 
possession of the property. 2 

When any person has died leaving assets within the local C oikc fonp* 
limits of the ordinary original civil jurisdiction of the High Administrstor- 
Courts of Bengal, Madras or Bombay, 3 and such Court is 
satisfied that there is no person immediately available, who 
is legally entitled to the succession of such assets, or that 
danger is to be apprehended of misappropriation, deterioration, 
or waste of such assets, before it can be determined who may 
be legally entitled to the succession thereto, or whether the 
Administrator-General is entitled to letters of administration, 
the Court may direct the Administrator-General to collect and 
hold such assets until the right of succession 4 * or administra- 
tion is determined.® 

There are also certain local Regulations dealing with the 
administration of estates. 

The Bengal Wills and Intestacy Regulation, 1799,® pro- 
vides that where the right of succession to the estate of a Orissa, 
deceased person, subject to the jurisdiction of a District Court, 
is disputed between several claimants, one of whom may 
have taken possession, the District Judge, on a regular suit 


1 Jusoda Koomvar v. Genvree Byj- * Testate or intestate : In the 

nath Pershad (1866), 1 Ind. Jur., 365 ; goods of PasupaU Mukerjte (1919), 

6 W. K. M. A., 53; Gajadluvr v. 24 C. W. N., 826.i 

Meg ha (1922), 44 All., 546. 6 Act III of 1913, s. 11 (1). 

* Aot X of 1865, g. 289. * R 0 6- V of 1799. 

" Ante, pp. 887, 888. 
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being preferred by the party out of possession, may require 
security from the person in possession. 1 

This Regulation applies to the former Province of Bengal except as 
regards the scheduled districts. 2 

It applies to West Jalpaiguri. 3 It is barred in the Chittagong Hill- 
tracts. 4 

In the event of such person being unable to give security, 
and in all cases wherein there may be no person authorised 
and willing to take charge of the landed estate of a person 
deceased, the Judge within whose jurisdiction such estate 
may be situated (or in which the deceased may have resided, 
or the principal part of the estate may lie, in the event of 
its being situated within two or more jurisdictions) shall 
require the Collector of land revenue of the district wherein 
the estate may be situated to appoint an administrator for 
the care and management of the estate. 6 

As to the power to authorise any Subordinate Judge or Munsif to 
taJce cognizance of proceedings under this Regulation, see Act XII of 
1887, s. 23, ante , p. 113. 

As to the duty of the District Courts, in the case of persons dying 
intestate, leaving personal 0 property to which there is no claimant, see 
section 7 of this Regulation as amended by Acts I of 1903, Sch. II, Part I 
and IY of 1914, Sch., Part III. 


The Madras Administration of Estates Regulation, 1802 
(Madras Regulation III of 1802, as amended by Madras 
Regulation V of 1829), which applies throughout the Presi- 
dency of Madras (except the Scheduled Districts), 7 contains 
provisions similar to those enacted for Bengal. 8 

No appeal lies from an order made by a District Judge 
under section 16, clause 7, of this Regulation (adopting 
measures when there is no claimant). 9 

By the Bombay Administration of Estates Regulation, 1827 
(Bombay Regulation VIII of 1827), which applies throughout 
the Presidency of Bombay, except the Scheduled Districts, 10 and 


1 8 . 4 . 

* Aot XV of 1874, s. 6. 

* Bengal Code, ed. 1918, Vol I, 
p. 77. 

4 Beg. I of 1900, s. 4 (2). 

* Beg. V of 1799, s. 5. 

* l.e. movable ; 8Mb Bam Lai v. 


Baj Coomar Mitter (1866), 6 W. B. 
C.B.,48. 

» Aot XV of 1874, s. 4, Sob. II. 

8 Ante, pp. 897, 898. 

8 Narasayyav, Collector of Ananta- 
pur (1900), 24 Mad., 96. 

18 Aot XV of 1874, b. 6. 
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has been extended to Sindh, 1 if an heir, executor or adminis- 
trator is desirous of having his right formally recognised by 
the Court, for the purpose of rendering it more safe for 
persons in possession of, or indebted to, the estate to acknow- 
ledge and deal with him, the District Judge, on application, t 

shall issue a proclamation inviting all persons to appear and 
enter objections. 2 

The Judge is to investigate the case and grant or refuse 
a certificate of heirship, executorship, or administratorship. 3 

If the question at issue is of a complicated or difficult nature, the 
Judge may suspend proceedings until the question has been tried by a 
regular suit. 1 

An appeal lies from the order of a District Court refusing 
a certificate. 6 

Section 9 is as follows : — 

“Whenever there is no person on the spot entitled and 
willing to take charge of the property of a person deceased, 
where the right of succession is disputed between two or more 
claimants, none of whom has taken possession, or where the 
heirs are incompetent to the management of their affairs 
from infancy, insanity or other disqualification, and have 
no near relations entitled and willing to take charge on their 
behalf, the Judge, within whose jurisdiction such property 
is, may appoint an administrator for the management thereof, Administrator, 
until the lawful heir, executor, or administrator appears, or 
the right of succession is determined, or the disqualification 
of the heir is removed, as the case may be, when the Judge, 
on being satisfied of the facts, shall direct the administrator 
in charge to deliver over the property to such person, with 
a full account of all receipts and disbursements during the 
period of his administration.” 

When a person dies intestate and without known heirs the H«iw, etc., 
Judge, within whose jurisdiction the property is, shall appoint nnknown ' 
an administrator for the management thereof and shall issue 
a proclamation. 6 


1 Bom. Act Xn of 1866, b. 12. 

» Bom. Beg. VIII of 1827, s. 2. 
As to the jurisdiction of a Subordinate 
Judge, see Pitambar Mancharam v. 
Ishvar Jaduram (1892), 17 Bom., 230. 

3 Bom. Reg. VIII of 1827, ss. 8, 


4(1). 

3 Ibid . s. 4 (2). 

5 Javemnal v. Nazir , Poona (1893), 
18 Bom., 748 ; Bangubai v. Abaji 
(1894), 19 Bom., 399. 

« Bom. Reg. VIH of 1827, s. 10 (1). 



m- 

Sealing in 

United 

Kingdom. 


400 SEALING. [CHAP. XXXI. 

If the heir appears he is to be put into possession. 1 If 
no heir appears and establishes his right, a reference is to 
be made to the High Court, who will grant time or order a 
sale and the proceeds to be deposited. 2 

As to the sealing in the United Kingdom of Indian probates and 
letters of administration, and of probates or letters of administration 
granted by * British Courts in foreign countries, see 55, 56 Viet. o. 6; 
8, 4 Geo. V. o. 16. 


* Bom. Beg. VIII of 1827, s. 10 (8). * Ibid, s. 10 (4). 



CHAPTER XXXH. 

Guardianship of Minors. 

We have already seen that the High Courts at Calcutta, 1 
Madras, 2 Bombay, 3 Allahabad, 4 Patna, 6 Lahore, 6 and Rangoon, 7 
have by their Letters-Patent jurisdiction with regard to the 
persons and estates of infants. 

The appointment and removal of guardians of the persons Oau<;>un and 
and property of minors and the regulation of their relations w * c * 
with their wards are also dealt with by the Guardians and 
Wards Act, 1890 (VIII of 1890). 

Except in a suit a District Judge can only exercise powers 
expressly given by the Act. 8 In matters which are provided 
for by the Act no suit lies.® 

By that Act power is given to the District Court, that is, 
the principal Civil Court in each district, including in the 
case of the towns of Calcutta, Madras, and Bombay, the High 
Court in the exercise of its ordinary original civil jurisdiction, 10 
to appoint guardians. 

As to the guardianship of Hindu children whose mother has re- 
married, see Act XV of 1656, s. 8. 

The Guardians and Wards Act does not give to the District 
Court any power or authority over persons other than the 
guardian or the minor except in so far as it deals with the 
question as to who is the proper person to be appointed 
guardian, or whether a particular guardian should be removed 
or not, and as to restoring the ward to the custody of the 
guardian . 11 


Ante , p. 67. 

Ibid, 

Ibid. 

Ante , p. 72. 

Ante, p. 79. 

Ante, p. 86. 

Ante, p. 91. 

Achrat Lai Jekkandas v» Chi- 
Tm a J JL 401 


manlal Parbhudas (1916), 40 Bom., 
600 ; 18 Bom. L. R., 682. 

• Utma Kuar v. Bhagwanta Kuar 
(1916), 87 All., 616. 

10 Act Vin ol 1890, s. 4 (4). 

11 Somakka v. Rarmah (1911), 86 
Mad., 89. 

26 
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If the application is with respect to the guardianship 
of the person of the minor, it must be made to the District 
Court having jurisdiction in the place where the minor 
ordinarily resides . 1 

If the application is with respect to the guardianship of 
the property of the minor, it must 2 be made either to the 
District Court having jurisdiction in the place where the 
minor ordinarily resides , 3 or to a District Court having juris- 
diction in a place where he has property . 4 

The place of domicile of the minor is immaterial. 6 

If an application with respect to the guardianship of the 
property of a minor is made to a District Court other than 
that having jurisdiction irf the place where the minor 
ordinarily resides, the Court may return the application, 
if in its opinion the application would be disposed of more 
justly or conveniently by any other District Court having 
jurisdiction . 6 Such order is appealable to the High Court . 7 

There is no objection to the Deputy Commissioner of the Santhal 
Parganas making the application, even though the application be to 
himself as District Judge. 8 

A guardian of the person of a minor residing out of British India 
cannot be appointed, although it may be sometimes necessary to appoint 
a guardian of his property in British India. 0 

If proceedings for the appointment or declaration of a 
guardian of a minor are taken in more Courts than one, 
each of those Courts shall, on being apprised of the proceedings 


» Act VIII of 1890, s. 9 (1). Besant 
v. Narayaniah (1914), 41 I. A., S14 ; 
88 Mad., 807 ; 18 C. W. N., 1089 ; 16 
Bom. L. R., 625. Should it happen 
that the minor has more than one 
residence and does not reside in one 
more than in another, then the 
appUcation can be made to the Court 
of the district in which either of such 
residences is situate ; but it is more 
convenient and proper that the appli- 
cation should be made to the Court 
of the district in which is situate that 
one of these residences whioh the 
minor is actually inhabiting at the 
time of the application, as it will be 
then easier for the Court to exercise 
its duty of appointing a guardian of 
the minor's person. 

» Act Vm of 1890, 0.9 (2). 


8 See above, note 1. 

4 Le. property of whioh a guardian 
can be appointed under the Act (soo 
postj p. 403). As to a minor's share 
in joint family property, see' Trevelyan 
on Law of Minors, 5th edn., pp. 95, 
96. An order made by a District 
Court having jurisdiction would apply 
also to property of the minor outside 
the limits of the jurisdiction of that 
Court. 

8 Ward v. Velchand Utnedchand 
(1909), 84 Bom., 121 ; 11 Bom. L. R., 
1187. 

• Act VIII of 1890, s. 9 (8). 

f Ibid . s. 47. 

• Keshobati Rumari v. Satya Na - 
ram Singh (1907), 34 Oalo., 569. 

• Cf. Maganbhai v. Vithoba (1870). 
7BonwH. 0. A.C. J.,7; 
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in the other Court or Courts, stay the proceedings before 
itself. If the Courts are both or all subordinate to the 
same High Court, they shall report the case to the High 
Court, 1 and the High Court shall determine in which of the 
Courts the proceedings shall be had. In any other case the 
CourtB shall report the case through the Local Government 
to the Governor-General in Council, and the Governor-General 
in Council shall determine in which of the Courts the pro- 
ceedings shall be had. 2 

As to the power of the Court to appoint a guardian, see Appointment 
Act VIII of 1890, S. 7. of guardian. 

The Court cannot 3 appoint or declare a guardian of the Guardian not 
property of a minor whose property is under the superin- (Swutia 
tendence of a Court of Wards, or appoint or declare a c " tteiu casefc 
guardian of the person — 

(a) of a minor who is a married female and whose husband 
is not in the opinion of the Court unfit to be guardian 
of her person, or 

(i b ) subject to the provisions of the Act with respect to 
European British subjects, 4 * of a minor whose father 
is living and is not, in the opinion of the Court, 
unfit to be guardian of the person of. the minor, 6 or 

(c) of a minor whose property is under the superintendence 
of a Court of Wards competent to appoint a guardian 
of the person of the minor. 

The Court cannot 6 appoint another person guardian in W here ^,^ 
the place of a guardian who has been appointed by will or guardian or 
other instrument, or who has been appointed or declared ty 

by the Court, unless such guardian is dead or has been C® nrt - 
removed by the Court for any of the causes mentioned in 
section 89 of the Act, 7 or has been discharged by the Court 
at his own request. 8 

In Bengal, whenever a Civil Court is satisfied that an Charge made 

over to Court 


1 This report is a ministerial act, 
and not a judicial reference : In 

the matter of Fakaruddin Mahomed 

Chowdhry (1898), 26 Calc., 133 ; 3 
C. W. N., 91. 

* Act VIII of 1890, s. 14. This 

section does not apply to proceedings 

on the original side of a High Court : 

In the matter of Fakaruddin Mahomed 

Chowdhry (1898), 26 Calc., 133 ; 3 


C. W. N., 91. 

‘ Aot VIII of 1890, s. 19. 

Ibid . s. 17. 

Besant v. Narayaniah (1914), 41 
I. A., 314 ; 88 Mad., 807 ; 18 C.W. N., 
1089; 16 Bom. L. R., 625. 

Act VIII of 1890, s. 7. 

Post, p. 404. 

See Act VIII of 1890, s. 40. 
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order should be made, appointing a guardian of the person 
or property of a minor or both, and whenever a Civil Court 
removes the guardian of a minor, 1 if the property of such 
minor consists in whole or in part, of land or any interest 
in land, the Civil Court may 2 apply to the Court of Wards 
to take charge of the person and property of such minor, 
but it is in the discretion of the Court of Wards to take 
charge of such person or property or to refuse to do bo . 3 

For certain specific causes the District Court may remove 
a guardian appointed or declared by the Court, or a guardian 
appointed by will or other instrument. 4 

There is also power to discharge a guardian, 3 and to 
appoint a successor to a guardian who is dead, or who has 
been discharged or removed. 6 

Section 48 gives to the Court power to regulate the conduct 
or proceedings of guardians and to enforce its orders. 

The Court has no power to sanction the marriage of the minor in a 
case where proceedings for the appointment of a guardian are pending. 7 
As to the interference by the Court to restrain the marriage of a minor, 
see Trevelyan on the Law of Minors, 6th edn., p. 248. 

The Court may 8 call upon the Collector, or upon any 
Court subordinate to the Court, for a report on any matter 
arising in any proceedings under the Guardians and Wards 
Act, and treat the report as evidence. 

For the purpose of preparing the report the Collector or the Judge of 
the subordinate Court, as the ease may be, shall make such inquiry as he 
deems necessary, and may for the purposes of the inquiry exercise any 
power of compelling the attendance - of a witness to give evidence or 
produce a document which is conferred on a Court by the Code of Civil 
Procedure.® 

An appeal lies 10 to the High Court from an - order made 
by a District Court : 

(a) appointing or declaring or refusing to appoint or 
declare a guardian ; 11 or 

• Act vra of 1890,8. 89. « Ibid. 8. 42. 

1 01 Inthenwlter of Boewy (1680), 7 Laxminarayan v. Parvatibai 

4 Bom., 688. ? (1919), 44 Bom., 690 i 22 Bom, L. »., 

• Ben. Aot IX of 1879, s. 10 as 899. 

amended by Act IV of 1892, s. 6. • Aot VIII of 1890, s. 46 (1). 

« Aot Vm of 1890, -s. 89. See » Ibid. s. 46 (2). 

Trevelyan on the Law of Minors, 11 Aot VIII of 1890, s. 47. 

6th edn., chap. xii. 11 See Ahmad AU v. Baimmem 

• Aot VIII of 1890, s. 40 (2). (1918), 17 0. W. N., 429. 
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(6) returning an application ; or 

(c) making or refusing to make an order for the return 

of a ward to the custody of his guardian ; or 

(d) refusing leave for the removal of a ward from the 

limits of the jurisdiction of the Court, or imposing 
conditions with respect thereto ; or 

(e) refusing permission to a guardian to do an act referred 

to in section 28, or section 29 ; or 
(/) defining, restricting, or extending the powers of a 
guardian; or 

(g) removing a guardian ; or 

(A) refusing to discharge a guardian ; or 

(i) regulating the conduct or proceedings of a guardian, 

or settling a matter in difference between joinli 
guardians, or enforcing the order ; or 

(j) imposing a penalty. 

Ab to an appeal in a High Court itself from an order made by a single 
Judge, see ante, pp. 50, 72, 78, 85, 86, 00, 91. 

There is no appeal from an order : 

(a) refusing remuneration to a guardian ; 1 
(5) refusing to remove a guardian ; * 

(c) discharging a guardian ; * 

(<?) refusing to assign an administration bond. 9 

As orders under the Guardians and Wards Act do not j ^g ***^* 
bear an appealable value, there is no further appeal as of Council, 
right to His Majesty in Council.* 

Exoept so far as a right of appeal is given or an order Finely of 
is liable to be set aside on revision, 6 an order made under 
the G uardians and Wards Act is final, and cannot be contested 
by suit or otherwise. 6 

There is no appeal from an order granting or refusing 
leave under section 28 or 29 of the Act. 1 * 


- Oangadhar B. Mule v. Shivlm- 
grao Jagdevrao (1899), 24 Bom., 95; 
1 Bom. L. R., 547. 

* Mohima Chunder Biswas v. 
Tarim Bunker Ohose (1892), 19 Calc., 
487 ; Pakhwanti Dai v. Indra Narain 
Singh (1895), 28 Calc., 201; In re 
Sarkha (Bai) (1895), 20 Bom., 667 ; 
Imtia*-un-nis$a v. Awwar-uLlah 
(1898), 20 All.,' 488; Pran Bandhu 
Singh v. Brahmamayi Dasya (1897), 
IO.W.N.,693. 

* Ganpat v. Anna (1905), 80 Bom., 


164 ; 7 Bom. L. R., 803. 

* See Pearee Dayee (M ussamut) v. 
Hurbuns Kooer (1870), 14 W. B. C. R., 
299; and see High Court Letters- 
Patent, 1865, ol. 89, ante, p. 67. 
Special leave to appeal can be given 
by the Privy Council; see In the 
matter of Skinner (1870), 18 M. L A., 
532. 

1 Ante , p. 358. 

• Act Vm of 1890, s. 48. 

7 Lachmi Prasad v. Baldeo Dube 
(1921), 44 All., 458. 
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CHAPTER XXXIII. 

Colonial Courts op Admiralty. 

The following provisions are contained in the Colonial 
Courts of Admiralty Act, 1890 (53, 54 Yict. c. 27). 

See Merchant Shipping, post, chapter xlii. 

“Section 2. — (1) Every Court of law in a British posses- 
sion, which is for the time being declared in pursuance of 
this Act to be a Colonial Court of Admiralty, or which, if no 
such declaration is in force in the possession, has therein 
original unlimited civil jurisdiction, 1 .shall be a Court of 
Admiralty with the jurisdiction in this Act mentioned, and 
may for the purpose of that jurisdiction exercise all the 
powers which it possesses for the purpose of its other civil 
jurisdiction, and such Court in reference to the jurisdiction 
conferred by this Act is in this Act referred to as a Colonial 
Court of Admiralty. 

“ (2) The jurisdiction of the Colonial Court of Admiralty, 
shall, subject to the provisions of this Act, be over the like 
places, persons, matters, and things, as the Admiralty juris- 
diction of the High Court in England, whether existing by 
virtue of any statute #r otherwise, and may exercise such 
jurisdiction in like manner and to as full an extent as the 
High Court in England, and shall have the same regard as 
that Court to international law and the comity of nations.” 

In the following actions the High Court of Admiralty in England has 
jurisdiction : 2 

(1) possession and oo-ownership of a vessel ; 

(2) mortgage of a vessel ; 

(8) bottomry and respondentia ; 

(4) damage by collision ; 


1 Le. Civil jurisdiction unlimited may be claimed or reoovered : s. 15. 

as to the value of the subject-matter 1 See Roscoe’s “ Admiralty Prac- 
at issue or as to the amount which tice,” 4th edn., Part I. 
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(5) damage to cargo on the carrying ship ; 

(8) salvage ; 

(7) towage; 

(8) necessaries; 

(9) wages, and master’s disbursements ; 

(10) forfeiture of ships ; 

(11) removal of master ; 

(12) illegal colours ; 

(13) order of claims ; 

(14) limitation of liability. 

The High Court can entertain a suit for a collision between foreign 
ships on the High Seas outside British or Anglo-Indian waters. 1 

“ (3) Subject to the provisions of this Act any enactment 
referring to a Vice-Admiralty Court, which is contained in an 
Act of the Imperial Parliament or in a Colonial law, Bhall 
apply to a Colonial Court of Admiralty, and be read as if the 
expression ‘ Colonial Court of Admiralty ’ were therein sub- 
stituted for ‘ Vice-Admiralty Court * or for other expressions 
respectively referring to such Vice-Admiralty Courts or the 
Judge thereof, and the Colonial Court of Admiralty shall 
have jurisdiction accordingly : 

“ Provided as follows : 

“ (a) Any enactment in an Act of the Imperial Parliament 
referring to the Admiralty jurisdiction of the High Court in 
England, when applied to a Colonial Court of Admiralty in 
a British possession, shall be read as if the name of that 
possession were therein substituted for England and Wales ; 
and 

“ (b) A Colonial Court of Admiralty shall have under the 
Naval Prize Act, 1864, 2 and under the Slave Trade Act, 
1878, 3 and any enactment relating to prize or the slave trade, 
the jurisdiction thereby conferred on a Vice-Admiralty Court 
and not the jurisdiction thereby conferred exclusively on the 
High Court of Admiralty or the High Court of Justice ; but, 
unless for the time being duly authorised, shall not by virtue 
of this Act exercise any jurisdiction under the Naval Prize 
Act, 1864, or otherwise in relation to prize ; ” 

As to offences and discipline, see section 2 (8) (c) and (d). 

« ( 4 ) Where a Court in a British possession exercises in 

1 Bardot v. “The Augusta, ” (1873), * 27, 28 Viot., c. 25. 

10 Bom. H. C., 110 ; “ The Garland ” * 86, 87 Viot., c. 88. 

v. “ The Dragoon ” (1868), 1 Hyde, 275. 
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respect of matters arising outside the body of a county, or 
other like part of a British possession any jurisdiction exer- 
oiseable under this Act, that jurisdiction shall be deemed to 
be exercised under this Act, and not otherwise. 

“ Section 3. The legislature of a British possession may by 
any Colonial law : 

“(«) declare any Court of unlimited civil jurisdiction, 
whether original or appellate, in that possession to be a 
Colonial Court of Admiralty, and provide for the exercise by 
such Court of its jurisdiction under this Act, and limit terri- 
torially or otherwise the extent of such jurisdiction ; and 

“ (b) confer upon any inferior or subordinate Court in that 
possession such partial or limited Admiralty jurisdiction 
under such regulations and with such appeal (if any) as may 
seem fit. 

“Provided that any such Colonial law shall not confer 
any jurisdiction which is not by this Act conferred upon a 
Colonial Court of Admiralty.” 

Such Colonial law as is made in pursuance of this Act 
requires His Majesty’s approval. 1 

“ Section 5. Subject to rules of Court under this Act, 
judgments of a Court in a British possession given or made 
in the exercise of the jurisdiction conferred on it by this Act, 
shall be subject to the like local appeal, 2 if any, as judgment 
of the Court in the exercise of its ordinary Civil jurisdiction, 3 
and the Court having cognizance of such appeal shall for the 
purpose thereof possess all the jurisdiction by this Act con- 
ferred upon a Colonial Court of Admiralty. 

“ Section 6. — (1) The appeal from a judgment of any Court 
in a British possession in the exercise of the jurisdiction 
conferred by this Act, either where there is as of right no 
local appeal, rehearing or review, 4 or after a decision on local 
appeal, lies to His Majesty the King in Council. 

“(2) Save as may be otherwise specially allowed in a 
particular case by His Majesty the King in Council, an appeal 
under this section shall not be allowed : 

“ (a) from any judgment not having the effect of a definitive 
judgment unless the Court appealed, from has given leave 
for such appeal, nor * 

* 8.4. • See ilmte, pp. 60, 72, 78, 85, 86, 

* This means an appeal to any 90, 91. 

Ooort inferior to Hie Majesty in * S. US. 

Counoil: s. 16. £ • y 
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“(b) from any judgment unless the petition of appeal has 
been lodged within the time prescribed by rules, or if no time 
is prescribed within six months from the date of the judgment 
appealed against, or if leave to appeal has been given then 
from the date of such leave. 

“(8) For the purpose of appeals under this Act, His 
Majesty the King in Council and the Judicial Committee of 
the Privy Council shall, subject to rules under this section, 
have all such powers for making and enforcing judgments, 
whether interlocutory or final, for punishing contempts, for 
requiring the payment of money into Court, or for any other 
purpose, as may be necessary, or as were possessed by the 
H i gh Court of Delegates before the passing of the Act trans- 
ferring the powers of such Court to His Majesty in Council, 
or as are for the time being possessed by the High Court in 
England, or by the Court appealed from in relation to the 
like matters as those forming the subject of appeals under 


this Act, 

“ (4) All orders of the King in Council, or the Judicial 
Committee of the Privy Council, for the purposes aforesaid 
or otherwise in relation to appeals under this Act, shall have 
full effect throughout His Majesty’s dominions, and in all 
places where His Majesty has jurisdiction. 

“(S’) This section shall be in addition to and not in 
derogation of the authority of His Majesty in Council or the 
Judicial Committee of the Privy Council arising otherwise 
than under this Act, and all enactments relating to appeals 
to His Majesty in Council or to the powers of His Majesty in 
Council or the Judicial Committee of the Privy Council m 
relation to those appeals, whether for making rules and orders 
or otherwise, shall extend, save as otherwise -directed by His 
Majesty in Council, to appeals to His Majesty in Council under 

^“Mon 9. — (1) It shall be lawful for HisMajesty, by*£«* viw . 
commission under the Great Seal, to empower the Admira ty 
to establish in any British possession any Vice-Admiralty 

“(2) Upon the establishment of a Vice-Admiralty Court in 
a British possession the Admiralty, by writing under their 
hands and the Seal of the office of Admiralty.in suchfomas 
the Admiralty may direct, may appoint a Judge, registrar, 
marshal, and other officers of the Court, and may cancel any 
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such appointment, and in addition to any other jurisdiction oi 
each Court, may (subject to the limits imposed by this Act or 
the said commission from His Majesty) vest in such Court the 
whole or any part of the jurisdiction by or by virtue of this 
Act conferred upon any Courts of that British possession, and 
may vary or revoke such vesting, and while such vesting is in 
force the power of such last-mentioned Courts to exercise the 
jurisdiction so vested shall be suspended. 

“ Provided that : 

“(a) nothing in this section shall authorise a Vice- 
Admiralty Court so established in India or in any British 
possession having a representative legislature, to exercise any 
jurisdiction, except for some purpose relating to prize, to His 
Majesty’s Navy, to the slave trade, to the matters dealt with 
by the Foreign Enlistment Act, 1870, 1 ... or to matters in 
which questions arise relating to treaties or conventions with 
foreign countries, or to international law ; and — 

“ (b) in the event of a vacancy in the office of Judge, regis- 
trar, marshal, or any other officer of any Vice-Admiralty 
Court in a British possession, the Governor of that possession 
may appoint a fit person to fill the vacancy until an appoint- 
ment to the office is made by the Admiralty. 

“ (8) The provisions of this Act with respect to appeals to 
His Majesty in Council from Courts in British possessions in 
the exercise of the jurisdiction conferred by this Act shall 
apply to appeals from Vice-Admiralty Courts but the rules 
and orders made in relation to appeals from Vice-Admiralty 
Courts may differ from the rules made in relation to appeals 
from the said Courts in British possessions. 

“ (4) If His Majesty at any time by commission under the 
Great Seal so directs, the Admiralty shall by writing under 
their hands and the Seal of the office of Admiralty abolish a 
Vice-Admiralty Court established in any British possession 
under this section, and upon such abolition the jurisdiction of 
any Colonial Court of Admiralty in that possession which was 
previously suspended shall be revived. 

Appointment “ Nothing in this Act shall affect any power of appointing 
Admiral. a vice-admiral in and for any British possession or any place 
therein; and whenever there is not a formally appointed 
vice-admiral in a British possession or any place therein, the 

1 88, 34 Viot. o. 90. 
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Governor of the possession shall be ex-officio Vice-Admiral 
thereof.” 

“ Section 12. It shall be lawful for His Majesty the King Foreign jun*- 
in Council by order to direct that this Act shall, subject to the dictiw> AoU ' 
conditions, exceptions, and qualifications (if any) contained in 
the Order, apply to any Court established by His Majesty for 
the exercise of jurisdiction in any place out of His Majesty’s 
dominions which is named in the Order as if that Court were 
a Colonial Court of Admiralty, and to provide for carrying into 
effect such application." 

“Section 17. On the commencement of this Act in any Abolition of 
British possession, but subject to the provisions of this Act, Admiralty 
every Vice- Admiralty Court in that possession shall be 00 " 1 * * 8, 
abolished.” 

The following are Colonial Courts of Admiralty, within the Colonial Court, 
meaning of the Colonial Courts of Admiralty Act, 181)0 Ac^im*^ 
(53, 54 Viet. c. 27) : 1 

(а) The High Courts of Bengal, Madras, and Bombay. 

(б) The High Court at Patna. 3 

(c) The High Court at Rangoon. 3 

(d) The Court of the Resident at Aden. 

(c) The District Court of Karachi. 

By virtue of clauses 24 and 25 of its Lcttors-Fatent the Patna High 
Court can exercise in Orissa a jurisdiction in Admiralty. 

“The expressions ‘Courts having Admiralty jurisdiction’ C(m»tri»ction of 
and ‘Admiralty Court,’ and the expression ‘Admiralty orJ^taSn^to 
Vice-Admiralty cause,’ and other expressions referring to y?” iriJty and 
Admiralty or Vice- Admiralty Courts or causes, shall wherever Admiralty 
such expression occurs in any enactment of the Governor- 
General in Council, or of a Governor in Council, or Lieu- 
tenant-Governor in Council, be deemed to include a Colonial 
Court of Admiralty and a Colonial Court of Admiralty cause, 
and to refer to a Colonial Court of Admiralty or a Colonial 
Court of Admiralty cause respectively.” 4 

1 Act XVI of 1891. Rangoon, cl. 30; ante, p. 92; Bur. 

* See ante, pp. 79, 80. Act XI of 1922, Soh. I. 

* Letters-Patent High Court of * Act XVI of 1891, s. 8. 
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Slave Trade. 

The Slave Trade Act, 1878 (86, 87 Viet. e. 88), contains 
the following : 

“Section 5. The High Court of Admiralty of England 
and Vice-Admiralty Court in His Majesty’s dominions out of 
the ttnited Kingdom, shall have jurisdiction to try and con- 
demn or restore any vessel, Blave, goods and effects alleged to 
be seized, detained, or forfeited, in pursuance of this Act, and 
on restoring the same to award such damages in respect of 
the visitation, seizure, and detention of such vessel, goods and 
effects, and of any person oh board such vessel, and in respect 
of any act or thing done in relation to such visitation, seizure, 
or detention, or in respect of any such matter, and in any 
case to make such order as to costs as, subject to the pro- 
visions of this Act, and of any existing slave-trade treaty the 
Court may think just. 

“Provided that nothing in this section shall give to any 
Court any jurisdiction inconsistent with any existing slave- 
trade treaty over a vessel which is shown to such Court to be 
the vessel of any foreign state, and which has not been 
engaged within British jurisdiction in the slave trade, but 
where any vessel of a foreign state is liable to be condemned 
by a British Slave Court, such Court shall have the same 
jurisdiction as if she were a British vessel. 

“Each of the said Courts shall have the same jurisdiction 
in regard to any person, who has been seized, either at sea or 
on land, on the ground that he has or is suspected to have 
been detained as a slave, for the purpose of the slave trade, as 
the Court would have under this section if he had been so 
detained on board a vessel that was seized and brought in for 
adjudication.’’ 

“ Section 7. Where any existing slave-trade treaty con- 
tains provisions for the time being in force for the appoint- 
ment of any mixed Court or Commission for deciding oases 
under such treaty, it shall be lawful for His Majesty from 
time to time to appoint such commissioners, judges, arbi- 
trators, secretary, registrar, and other officers as are men- 
tioned in such provisions. - 

“In case of the death, or Bickness, or absence, either on 
leave or from any other lawful impediment, of any such 
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commissioner, judge, arbitrator, secretary, registrar or other 
officer, whether British or not, the vacancy shall be temporarily 
filled inmanner provided by the treaty. \ 

■ “Section 8. The regulations contained in any existing Powen of 
slave-trade treaty for the time being in force, with respect mixei Coort84 
to any mixed Court or Commission, shall have effect as if 
they were enacted in this Act, and such Court or Commission 
shall have all necessary jurisdiction for the purpose of carry- 
ing into effect any treaty referring to them, and in particular 
shall have jurisdiction to try, condemn and restore British 
vessels seized in pursuance of such treaty on suspicion of 
being engaged in the slave trade, and shall, for the purpose 
of their jurisdiction, have the same powers as any Vice- 
Admiralty Court, in His Majesty’s dominions has . . 

Necessaries. 

A High Court can entertain a suit for maritime necessaries, unless at Necessaries, 
the time of the institution of the suit any owner or part-owner of the 
ship is domiciled in British India or Burma, and it is proved that he is 
so domiciled. 1 

Prize Courts. 

The Naval Prize Act, 1864, 2 contains the following : Naval Prise 

“Section 8. The High Court of Admiralty and every c#nrt ' 

Court of Admiralty or of Vice-Admiralty, or other Court 
exercising Admiralty jurisdiction in His Majesty’s Dominions, 
for the time being authorised to take cognizance of and 
judicially proceed in matters of prize, shall be a prize Court 
within the meaning of the Act. 

“ Every such Court, other than the High Court of Admiralty, 
is comprised in the term Vice -Admiralty Prize Court, when 
hereafter used in this Act.” 

As to the jurisdiction of the High Courts in prize causes by virtue of 
their Letters-Patent, see ante, pp. 62, 80, 92. 

t; 

“Section 4. The High Court of Admiralty shall have .Twiadiction oi 
jurisdiction throughout His Majesty’s dominions in a prize 
Court. The High Court of Admiralty as a prize Court shall 


1 Madras Steam Navigation Co. v. 

Shalimar Works (1914), 42 Calo., 85. 
See Howrah Docking Company v. 
the " Jean Louis" (1864), 2 Hyde, 


255. See 24 Viet o. 10, s. 6; 58, 
54 Viet. o. 27, b. 2 (3), a , and ante, 
p. 63. 

* 27, 28 Viet. e. 25. 
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have power to enforce any order or decree of a Vice-Admiralty 
prize Court, and any order or decree of the Judicial Committee 
of the Privy Council in a prize appeal. 

“ Section 5 . An appeal shall lie to His Majesty in Council 
from any order or decree of a prize Court, as of right in case 
of a final decree, and in other cases with the leave of the 
Court jnaking the order or decree. 

• i i I f 

Jurisdiction of “ Section 6. The Judicial Committee of the Privy Council 
Committee, shall have jurisdiction to hear and report on any such appeal, 
and may therein exercise all such powers as for the time 
being appertain to them in respect of appeals from any Court 
of Admiralty jurisdiction, and all such powers as are under 
this Act vested in the High Court of Admiralty, and all such 
powers as were wont to be exercised by the Commissioners 
of Appeal in prize causes.” 

“ Section 9. Every Vice-Admiralty prize Court shall 
of oiden. enforce within its jurisdiction all orders and decrees of the 
Judicial Committee in prize appeals, and of the High Court 
of Admiralty in prize causes.” 

By the Prize Courts Act, 1894 : 1 

Constitution of “ Section 2. — (1) Any commission, warrant or instructions 

Prize Courts. fj. om jjis Majesty the Bang or the Admiralty, for the purpose 
of commissioning or regulating the procedure of a prize Court 
at anyplace in a British possession may, notwithstanding 
the existence of peace, be issued at any time, with a direction 
that the Court shall act only upon such proclamation as 
hereinafter mentioned being made in the possession. 

“ (2) Where any such commission, warrant or instructions 
have been issued, then, subject to instructions from His 
Majesty, the Vice-Admiral of such possession may, when 
satisfied by information from a Secretary of State or otherwise, 
that war has broken out between His Majesty and any foreign 
State, proclaim that war has so broken but, and thereupon 
the said commission, warrant and instructions shall take 
effect as if the same had been issued after the breaking out 
of such war, and such foreign State were named therein. 

“(3) The said commission and warrant may authorise 
either a Vice- Admiralty Court or a Colonial Court of Admiralty, 
within the meaning of the Colonial Courts of Admiralty Act, 

* 67»58Vict. c. 89. 



Committee. 



PRIZE COURTS. 


415 


CHAP. XXXIII.] 

1890, 1 * to act as a prize Court, and may establish a Vice- 
Admiralty Court for that purpose. 

“ (4) Any such commission, warrant or instructions may 
be revoked or altered from time to time. 

“ (5) A Court duly authorised to act as a prize Court 
during any war shall, after the conclusion of the war, continue 
so to act in relation to, and finally dispose of, all matters and 
things which arose during the war, including all penalties 
and forfeitures incurred during the war.” 

Nothing in the Judicial Committee Aot, 1833,* shall be held to Prise onuses, 
impeach or render void any treaty or engagement already entered into 
by or on behalf of His Majesty, or be taken to restrain His Majesty 
from acceding to any treaty with any foreign prince, potentate, or 
power, in which treaty it shall be stipulated that any person or persons 
other than the Judicial Committee shall hear and finally adjudicate 
appeals from His Majesty’s Courts of Admiralty in causes of prize. 3 

In any Admiralty or Vice- Admiralty cause of salvage, Assessor?* 
towage or collision, the Court, whether it be exercising its 
original or its appellate jurisdiction, may, if it thinks fit, and 
at the request of either party to such cause shall, summon 
two competent Assessors. 4 


i Ante, p. 406. ■ s. 81. 

a 3, 4 Will. IV. c. 41 ; ante , p. 374. 4 Act VII of 1880, s. 85. 


Pre-emption. 


Bar to juris- 
diction of 
CM2 Court 


CHAPTER XXXIV. 

Alienation of Agbioultural Land 

Bundelkhand. 

The Bundelkhand Alienation Act 1 deals with alienation of 
agricultural land by members of agricultural tribes. 

“ Section 16a. 2 — (1) Without the previous sanction of the 
Collector, no person shall institute a 'suit or take any other 
proceeding in any Court to enforce a right of pre-emption in 
respect of any land unless : 

“ (a) the transferor is not a member of an agricultural 
tribe; or 

“ (6) the person instituting the suit or taking the pro- 
ceeding is either a member of the same agricultural tribe 
as the transferor, or is a member of an agricultural tribe and 
a resident of the district in which the land is situated. 

“ (2) The Collector shall inquire into the circumstances 
of the case, and shall have a discretion to grant or refuse the 
sanction by an order in writing.” 

As to the execration of a decree for rent 'against a member of an 
agricultural tribe, see seotion 17a added to U. P. Act II of 1908 by IJ. P. 
Act IV of 1915, section 9. 

“ Section 22. — (1) A Civil Court shall not have jurisdiction 
in any matter which the Local Government $ oi a Revenue 
Officer iB empowered by this Act to dispose of. 

“ (2) No Civil Court shall take cognizance of the manner 
in which the Local Government or any Revenue. Officer 
exercises any power vested in it or in him by or under this 
Act.” 

* U. P.Act II of 1908. See Gobind » Added by U. P. Act IV of 1915, 
Boo v. Kcrnta Prasad (1911), 88 All., s. 8. 

876. 
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Punjab. 

.By the Punjab Alienation of Land Act, 1900 (Act VTTT of Jurisdiction of 
1900), section 21 (1), a Civil Court has no jurisdiction in any excluded! 14 * 
matter which the Local Government 1 or a Bevenue Officer 
is empowered by this Act to dispose of. 

(2) No Civil Court shall take cognizance of the manner 
in which the Local Government 1 or any Bevenue Officer 
exercises any power vested in it or in him by or under this 
Act. 

By section 21a (2), 2 when, it appears to the Deputy Beriaon. 
Commissioner that any Civil Court has passed a decree or 
order contrary to any of the provisions of this Act, the Deputy 
Commissioner may apply for the revision of such decree or 
order to the Court, if any, to which an appeal would lie from 
such decree or order, or in which an appeal could have been 
instituted at the time when the decree or order was passed 
or in any other case to the High Court. And whon the Court 
finds that such decree or order is contrary to any of the 
provisions of this Act, it shall alter it so as to make it con- 
sistent with the Act. 

By section 21a (8), when any such Appellate Court passes 
an order rejecting such application, the Deputy Commissioner 
may apply to the High Court for revision thereof. 


1 In the North-West Frontier 8 Insortod for tho Punjab by Pun- 
Provincoread “Chief Commissioner 9 " jab Act I of 1907 f 8. 9. 

Bee Reg. VII of 1901, s. 6 (1) (6). 
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Jurisdiction of 
Courts under 
Indian Com- 
panies Act, 
1918. 


Powers of 
Court. 


CHAPTER XXXY. 

Limited Companies and Societies. 

Indian Companies Act. 

The Indian Companies Act, 1918 (Act YH of 1913), contains 
the following : — 

“ Section 8. — (1) The Court having jurisdiction under this 
Act shall be the High Court having jurisdiction in the place 
at which the registered office of the company is situate : 

“ Provided that the Local Government may empower any 
District Court 1 to exercise all or any of the jurisdiction by this 
Act conferred upon the Court, and in that case such District 
Court shall, as regards the jurisdiction so conferred, be the 
Court in respect of all companies having their registered 
offices in the district. 

“ (2) For the purposes of jurisdiction to wind up companies, 
the expression * registered office ’ means the place which has 
longest been the registered office of the company during the 
six months immedialely preceding the presentation of the 
petition for winding up. 

“ (8) Nothing in this provision invalidates a proceeding by 
reason of its being taken in a wrong Court.” 

“ The powers of the Court under the Act are : 

(a) to confirm an alteration of the memorandum of 

association, 2 

(b) to rectify the register of members, 3 

(There is an appeal from the decision of an issue framed under this 
power. 4 ) 

1 I.e. The principal Civil Court of • Act VII of 1913, ss. 12-10. 

original jurisdiction in a district, but 1 Ibid. ss. 88, 39. 

this does not include a High Court 4 Ibid. s. 88. See Manilal v. Gord- 

in the exercise of its ordinary original han Company (1916), 18 Bom. L. B., 
civil jurisdiction : Act VH of 1913, 982. 

8 . 2 ( 6 ). 
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(c) to confirm the reduction of the share capital, 1 

(d) to call or direct the calling of a general meeting of the 

company, 2 

(e) to rectify the register of mortgages, 3 
(/) to wind up the company, 4 

(The High Court may refer the winding up to a District Court 4 and 
may transfer the winding up from one District Court to another. 0 } 

(#) to appoint an official liquidator, 7 

(li) to settle a list of contributories and to cause the assets 

to be collected and applied, 8 * 

(i) to require the delivery of property, 9 

(J) to order payment of debts by contributory, 10 

(k) to make calls, 11 

(i) to exclude creditors not proving in time, 12 
(to) to adjust the rights of contributories, 13 
(n) to order costs, 14 
( 0 ) to dissolve the company, 16 

(p) to summon persons suspected of having property of 

company, 16 

(q) to order the public examination of directors, promoters, 

etc., 17 

(r) to cause the arreBt of an absconding contributory.” 18 
As to the enforcement of orders, see sections 199-201. 

“ Section 202. Rehearings of, and appeals from, any Appeals, ate. 
order or decision made or given in the matter of the winding 
up of a company by the Court may be had in the same manner 
and subject to the same conditions in and subject to which 
appeals may be had from any order or decision of the same 
Court in cases within its ordinary jurisdiction.’* 19 


An appeal lies from (amongst other orders) an order under section 88 
of the Act (dismissing an application to enter a name on the register). 1 * 0 


» Act VII of 1918, ss. 55-61. 

>» Act VII of 1913, 8. 191. 

* Ibid . s. 76. 

” Ibid. a. 192. 

* Ibid. s. 120. 

»« Ibid. s. 193. 

4 Ibid . s. 162. 

« Ibid . s. 194. 

* Ibid. 8. 164. 

14 Ibid . s. 196. 

• Ibid. s. 165. 

» Ibid. s. 196. 

* Ibid. 8. 175. 

» Ibid. s. 197. 

■ Ibid. a. 184. 

” Ibid . s. 202. 

• Ibid. a. 185. 

20 Amnia hal Qhose v. Shrish 

M Ibid. a. 186. 

Chunder Chowdhry (1899), 26 Gale. 

u Ibid. a. 187. 

944; 4 0. W. N. f 101. 
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There is, it is submitted, no appeal from an order settling a list of 
contributories under the Aet, 1 * or from an order of inquiry under section 
WB of the Act.* . 

Voluntary In a voluntary winding up the Court may : 
winding up, appoint or remove a liquidator, 3 

(b) determine the manner in which a vacancy in the office 

of liquidator is to be filled up, 4 * 

(c) vary or confirm an arrangement with creditors, 6 

(d) determine any question in the winding up or exercise 

a power which might be exercised if the company 
were being wound up by the Court, 6 

(e) defer the date at which the dissolution of the company 

is to take effect, 7 

(/) order the winding up to be subject to the supervision 
of the Court, 8 

( g ) appoint or remove liquidators in case of winding up 

subject to supervision, 9 

( h ) order the prosecution of a director, manager, officer, or 

member of the Company. 10 

A District Judge cannot stay execution proceedings in a case of a 
voluntary winding up. 11 


Provident Insurance Societies . 


Inquiry as to The Provident Insurance Societies Act, 1912, 12 contains the 

solvency. following : — 

An order made by the Registrar for the payment of the 
expenses of an inquiry as to the solvency of the society shall 
be enforced by any Civil Court having local jurisdiction in the 
same manner as a decree of such Court. 13 
Appeals. " Section 20. — (1) An appeal shall lie to the Court 14 within 

thirty days: 

(a) from an order of the Registrar refusing to register a 


1 \Gf. Jamiyatram Himmatram v. 
Gvjar'uit Trading Company (1869), 6 
Bom. Hvo. A. 0., 185. 

1 Wall >r Howard (1896), 18 All., 
215. \ J 

8 Act VII oh 1913, s. * 

4 Ibid, s. 210 

i Ibid . s. 212 (2K 

* Ibid, 8. 215 (2). \ 

f IWd. 2.217 (4). \ 


8 Ibid, s. 221. 

8 Ibid . ss. 224, 226. 

™ Ibid . s. 287. 

11 Surajbhan v. Boot and Equip- 
ment Factory , Agra (1916), 38 All., 
407. 

» Act V of 1912. 

» Ibid. s. 17 (5). 

“ Ibid. b. 2 (1). 
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Provident Insurance Society or any roles or amend- 
ments of rules of such society ; 

(b) from an order of the Registrar cancelling the registry 
of a society ; 

'(c) from an order made by a liquidator appointed under 
section 19. 

“ (2) Save as hereinbefore expressly provided orders made 
under this Act shall be final and conclusive.” 

The word “ Court ” in this Act means the principal Civil “Court.” 
Court of original jurisdiction in a district, and includes the 
High Court in the exercise of its ordinary original civil juris- 
diction. 1 

Life Assurance. 

The Indian Life Assurance Companies Act, 1912, 2 contains 
the following : — 

The Court, that is the principal Civil Court of original of 
jurisdiction in the district, including a High Court in the 
exercise of its ordinary original civil jurisdiction, 3 can : 

(a) sanction an arrangement to amalgamate two or more 

life assurance companies ; 4 

( b ) order the winding up of such company in accordance 

with the Indian Companies Act, 1918 ; 5 

(c) order the winding up of subsidiary companies ; 6 

( d ) reduce the amount of the contracts of the company 

upon such terms and subject to such conditions as 
it thinks just, in place of making a winding-up 
order. 2 


Co-operative Societies Act, 1912. 

In the case of the liquidation of a society under the Co- windi ng np ^ f 
operative Societies Act, 1912, 8 where an appeal from an order sod*" " 
made by a liquidator under section 42 9 of the Act is provided 
for by the rules, it shall lie to the Court of the District Judge. 10 

“ Section 42. — (5) Orders made under section 42 (winding 
up) shall, on application, be enforced as follows : 


1 Act V of 1912, s. 2 (1). 

* Aot VI of 1912. 

* Ibid. a. 2 (8). 

* Ibid. a. 20. 

* Aot vn of 1918, ante, pp. 

419; Aot VI of 1912,8.22. 


• Act VI of 1912, s. 28. 
i Ibid. 8. 26. 

• Aot II of 1912. 

» Winding up. 

io Act II of 1912, B. 42 (4). 
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(a) when made by a liquidator, by any Civil Court having 

local jurisdiction in the same manner as a decree of 
such Court ; 

(b) when made by the Court of the District Judge on 

appeal, in the same manner as a decree of such 
Court made in any suit pending therein. 

“ SaVe in so far as was so provided, no Civil Court shall 
have any jurisdiction in respect of any matter connected with 
the dissolution of a registered society under the Act.” 1 

Societies Registration Act. 

Society* 011 ** ®y the Societies Registration Act, I860, 2 in the case of the 
dissolution of a society to which that Act applies, where there 
is a dispute arising among the governing body or members of 
the society, the adjustment of its affairs shall be referred to 
the principal Court of original civil jurisdiction of the district 
in which the chief building of the society is situate. 3 

“Section 20. The following societies may be registered 
under this Act: — Charitable societies, the military orphan 
funds or societies established in the several presidencies of 
India, societies established for the promotion of science, 
literature or the fine arts, for instruction, the diffusion of 
useful knowledge, the foundation or maintenance of libraries 
or reading-rooms for general use among the members or open 
to the public, or public museums and galleries of paintings and 
other works of art, collections of natural history, mechanical 
and philosophical inventions, instruments or designing.” 

Religious Societies. 

Religious The Religious Societies Act, 1880 (I of 1880), does not apply 

to any Hindus, Mahomedans or Buddhists or to any persons 
whom the Local Government may, from time to time, by 
notification in the local official Gazette, exclude from the 
operation of the Act. 

There is a provision as to a reference to the Court in the 
case of dissolution, 4 * similar to that contained in section 18 of 
Act XXI of I860. 8 

1 Aot H of 1912, 8. 42 (6). See » Act XXI of I860. 

Oanpat Bam Bao v. Krishnadas Pad- * Ibid. s. 18. 

tnanabh (1919), 44 Bom., 682 ; 22 * Aot I of 1880, 8. 6. 

Bom. L. B., 782; Mathura Prasad ' Above. 

▼. Sheobalak Bam (1917), 40 AIL, 89. 
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In the case of a dissolution, the Court can also determine Application of 
to what other body of persons associated for the purpose of ™dUw>iutiou? 
maintaining religious worship or to what other religious or 
charitable purpose the residue of the property after payment 
of its debts and liabilities should be given . 1 

When any question arises in connection with the matters Reference to 
referred to in the Act, or otherwise, as to whether any person Hlgh Court ’ 
is a member of such religious society, or as to the validity of 
an appointment under the Act, any person interested in Buch 
question may apply to the High Court for its opinion, and 
such opinion shall be deemed to have the force of a declaratory 
decree . 2 


» Act I of 1880, s. 7. 


* Act I of 1880, 8. 9. 



Statement of 
case by Com* 
missioner to 
High Court. 


CHAPTER XXXVI. 

Income Tax. 

The Indian Income Tax Act, 1922 (Act XI of 1922) con- 
tains the following : 

“Seotion 66. — (1) If in the course of any assessment 1 ■ 
under this Act or any proceeding in connection therewith 
other than a proceeding under chapter viii (offences and 
penalties), a question of law arises, the Commissioner may, 
either on his own motion or on reference from any Income 
Tax authority subordinate to him, draw up a statement of the 
case and refer it with his own opinion thereon to the High 
Court. 

“ (2) Within one month of the passing of an order under 
section 81 (hearing of appeal by Assistant Commissioner) or 
section 82 (appeal against order by Assistant Commissioner), 
the assesBee in respect of whom the order was passed may, 
by application accompanied by a fee of one hundred rupees or 
such lesser sum as may be prescribed, require the Com- 
missioner to refer to the High Court any question of law 
arising out of such order and the Commissioner shall within 
one month of the receipt of such application, draw up a state- 
ment of the case and refer it with his own opinion thereon to 
the High Court : 

“Provided that, if, in exercise of his power of review 
under section 88, the Commissioner decides the question, the 
assessee may withraw his application and, if he does so, the 
fee paid shall be refunded, 

“(8) If, on any application Jbeing made under sub-section 
(2), the Commissioner refuses to state the case on the ground 
that no question of law arises, the assessee may apply to the 
High Court, and the High Court, if it is not satisfied of the 
correctness of the Commissioner's decision, may require the 

* Of. In re PMalal Gonethdas (1921), 46 Bom., 707. 
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Commissioner to state the ease and to refer it, and on receipt 
of any such requisition, the Commissioner shall state and refer 
the, ease accordingly. 

“ (4) If the High Court is not satisfied that the statements 
in a case referred under this section are sufficient to enable it 
to determine the question raised thereby, the Court may refer 
the case back to the Commissioner by whom it was stated to 
make such additions thereto, or alterations therein, as the 
Court may direct in that behalf. 

“ (5) The High Court upon the hearing of any such case 
shall decide the question of law raised thereby, and shall 
deliver its judgment thereon containing the grounds on which 
such decision is founded, and shall send to the Commissioner 
by whom the case was stated a copy of such judgment under 
the seal of the Court and the signature of the Registrar, and 
the Commissioner shall dispose of the case accordingly, or, if 
the case arose on a reference from any Income Tax authority 
subordinate to him, shall forward a copy of such judgment to 
such authority who Bhall dispose of the case conformably to 
such judgment. 

“ (6) Where a reference is made to the High Court on the 
application of an assessee, the costs shall be at the discretion 
of the Court.” 



Right to order 


Presidency 
Towns Insol* 
vency Act, 
1909. 


CHAPTER XXXVII. 

Insolvency. 

The law as to Insolvency in British India is to be found in 
the Presidency Towns Insolvency Act, 1909, 1 and the Pro- 
vincial Insolvency Act, 1920. 2 Powers are given by these 
Acts for the purpose of discovery of the insolvent’s property, 3 
getting it in, and distributing it among his creditors. 

• Provided that the conditions laid down in those enact- 
ments are complied with, a debtor is entitled as of right to an 
adjudication order upon his own petition, 4 * but where there 
exists a prior adjudication order, either in India or elsewhere, 
the Indian Insolvency Courts have a discretion in making an 
order.® 

As to the power to set aside an adjudication order in case of pending 
proceedings in another Court, see Presidency Towns Insolvency Act 
(III of 1909), s. 22 ; Provincial Insolvency Act (V of 1920), s. 86. 

Presidency Towns . 

The law as to Insolvency in the Presidency Towns and 
Rangoon is now to be found in the Presidency Towns Insol- 
vency Act, 1909 (III of 1909). The High Courts of Bengal, 
Madras, and Bombay, and at Rangoon, have jurisdiction 
under that Act. 6 

“ The Insolvency Court is a separate tribunal, not affected by the Act 
authorising the Letters-Patent, and will continue a separate Court, 
though, for the future, presided over by a Judge of the High Court.” 7 

1 Act III of 1909. 5 In the matter of Watson (1904), 

* Aot V of 1920. 31 Calc., 761 ; 8 C. W. N., 663. Cf. 

* Aot III of 1909, s. 36. Be See - Act V of 1920, s. 77, post, pp. 434, 

hase (1917), 22 C. W. N., 886. 486. See Act III of 1909, s. 17 (5). 

4 Chatrapat Singh Dugar y.Kharag 4 Act III of 1909, b. 8. 

Singh Lachmiram (1916), 44 I. A., 7 Sir C. Wood’s dispatch accom- 

11 ; 44 Oalc., 686 ; 21 O. W. N., 497 ; panying first Letters-Patent, clause 
19 Bom. L. R., 174. 18. 
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The Act contain ethe following provisions: 

" Section 4. All matters in respect of which jurisdiction Jurisdiction to 
is given by this Act shall be ordinarily transacted and dis- byasingK* 
posed of by or under the direction of one of the Judges of the Judfi0 * 
Court, and the Chief Justice shall, from time to time, assign 
a Judge for that purpose. 

u Section 5. Subject to the provisions of this Act and of Exorcjao of 
rules, the Judge of a Court exercising jurisdiction in insol- chambers? 11 in 
vency may exercise in chambers the whole or any part of 
his jurisdiction. 

“ Section 6. — (1) The Chief Justice may, from time to Delegation of 
time, direct that in any matter in respect of which jurisdiction oSS of 
is given to the Court by this Act, an officer of the Court Court 
appointed by him in this behalf shall have all or any of the 
powers in this section mentioned ; and any order made or act 
done by such officer in the exercise of the said powers shall bo 
deemed the order or act of the Court. 

" (2) The powers referred to in sub-section (1) are the 
following, namely : 

“(a) to hear insolvency petitions presented by debtors, 
and to make orders of adjudication thereon ; 

" (b) to hold the public examination of insolvents ; 

" (c) to make any order or exercise any jurisdiction which 
is prescribed as proper to be made or exercised in chambers ; 

“(d) to hear and determine any unopposed or ex parte 
application ; 1 

“ (e) to examine any person summoned by the Court 
under section 35 (to give evidence as to the insolvent’s 
property). 1 

“(3) An officer appointed under this section shall not 
have power to commit for contempt of Court/’ 

The Registrar cannot affect the interest of infants adversely by his 
decision . 2 

The High Court cannot transfer a petition pending before it under 
the Presidency Towns Insolvency Act to a District Court . 3 

"Section 7. Subject to the provisions of this Act, the Power to 
Court shall have power to decide all questions of priorities, questions 


arising i 
insolvency. 


1 Sukhlal Kamani (Bai Bahadur) 
v. Official Assignee (1921), 25 C. W. N., 

750. 

* In re Lalbihari Shah (1920), 47 


Cal., 721. 

8 Srinivasa Aiyangar v. Official 
Assignee of Madras (1913), 38 Had., 
472. 
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and all other questions whatsoever, whether of law or fact, 
which may arise in any case of insolvency coming within the 
cognizance of the Court, or which the Court may deem it 
expedient or necessary to decide for the purpose of doing 
complete justice or making a complete distribution of property 
in any such case.” 

This includes a power to adjudioate on claims relating to immovable 
property situate outside the limits: of the ordinary original civil juris- 
diction of the High Court. 1 

The power given by this section is discretionary, 2 but when an order 
has been made under it a suit does not lie to set aside suoh order. 3 

“ Section 8. — (1) The Court may review, rescind, or vary 
any order made by it under its insolvency jurisdiction. 

“ (2) Orders in insolvency matters shall, at the instance 
of any person aggrieved, 4 * be subject to appeal as follows, 
namely: 

“ (a) an appeal from an order made by an officer of the 
Court empowered under section 6 shall lie to the Judge 
assigned under section 4 for the transaction and disposal of 
matters in insolvency and no further appeal shall lie except 
by leave of such Judge ; 

“ (6) save as otherwise provided in clause (a) an appeal 
from an order made by a Judge in the exercise of the juris- 
diction conferred by thiB Act shall lie in the same way and be 
subject to the same provisions as an appeal from an order 
made by a Judge in the exercise of the ordinary original civil 
jurisdiction of the Court.” 6 

“ Section 10. Subject to the conditions specified in this 
Act, if a debtor commits an act of insolvency, an insolvency 
petition may be presented either by a creditor or by the 
debtor, and the Court may on such petition make an order 
(hereinafter called an order of adjudication) adjudging him an 
insolvent. 

1 Ot Abdul Khader v. Official * This gives anappeal from a pro- 
Assignee (1916), 40 Mad., 810. teotlon order : Mahomed Saji Essack 

•Ibid. v. Abdool Rahman (Sheik) (1915), 40 

• Of. Abdul Lathee/ v. Offioial Bom., 461 ; 17 Bom. L. R., 989. As to 
Assignee (1918), 40 Mad., 1178. when appeal, lie from order, made 

4 This is not limited to a decree in exeroise of the ordinary original 

hinder: Mahomed Saji Eseaek v. civil jurisdiction, see ante, pp. 60, 
Abdool Rahiman {Sheik) (1916), 40 90,91. 

Bom., 461 ; 17 Bom. L. B>, 989. 
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\£" Explanation. — The presentation of a petition by the debtor 
shall be deemed an act of insolvency within the meaning of 
this section, ■ and on such petition the Court may make an 
order of adjudication.” 

As to what is an “. act of insolvency," see sections 9, 10. 

“Section 11. The Court shall not have jurisdiction to Restriction* <m 
make an order of adjudication unless : jurisdiction. 

“ (a) the debtor is, at the time of the presentation of the 
insolvency petition, imprisoned in execution of the decree of a 
Court for the payment of money in any prison to which 
debtors are ordinarily committed by the Court in the exercise 
of its ordinary original jurisdiction ; or 

“ (b) the debtor, within a year before the date of the in- 
solvency petition, has ordinarily resided or had a dwelling- 
house or has carried on business either in person or through 
an agent within the limits of the ordinary original civil 
jurisdiction of the Court ; or 

“ (c) the debtor personally works for gain within these * 

limits ; or 

“ (d) in the case of a petition by or against a firm of 
debtors the firm. has carried on business within a year before 
the date of the presentation of the insolvency petition within 
those limits: 

** Section 12.— (1) A creditor shall not be entitled to present Co n diri o Mo n^ 
an insolvency petition against a debtor unless — m*y petition. 

“ (a) the debt 1 owing by the debtor to the creditor, or if 
two or more creditors join in the petition, the aggregate 
amount of debts owing to such creditors, amounts to five 
hundred rupees, and 

“(6) the debt is a liquidated sum payable either imme- 
diately or at some certain future time, and 

“ (c) the act of insolvency 2 on which the petition is 
grounded has occurred within three months before the pre- 
sentation of the petition.” 

“ Section 14. A debtor shall not be entitled to present an Con^tteMon 
insolvency petition unless — ®*y petition. 

i « » inoludes a judgment Mister v. Janki Koeri ( Maharani ) 
debt : Act HI of 1909, b. 2 (6), and (1909), 14 0. W. N., 148. 

a certi fie d debtreooverable under the * As to what la an act of insolvency, 

Public Demands Recovery Act (Ben. see as. 9, 10. 

Act I of 1896). Of. Kedar Bane Lai 
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“ (a) his debts amount to five hundred rupees, or 
" (b) he has been arrested and imprisoned in execution of 
the decree of any Court for the payment of money, or 

“ (c) an order of attachment in execution of such a decree 
has been made and is subsisting against his property.” 

Where, in the opinion of the Court, a debtor ought to have 
been adjudged insolvent, or where it is proved to the satis- 
faction of the Court that the debts of the insolvent are paid 
in full, the Court may, 1 on the application of any person 
interested, by order annul the adjudication. 2 

“ Section 86. — (1) If the insolvent or any of the creditors 
or any other person is aggrieved by any act or decision of the 
official assignee, he may appeal to the Court, and the Court 
may confirm, revise, or modify the act or decision complained 
of, and make such order as it thinks just.” 

There is power to order summary administration of small 
estates, i.e. where the property of the insolvent is not likely to 
exceed in value Rs.8,000 or such other less amount as may be 
prescribed. In that case no appeal lies from any order of the 
Court, except with leave of the Court. 3 

There is power to order administration in insolvency of 
the estate of a deceased insolvent, 4 but this does not apply to 
a case in which probate or letters of administration to the 
estate of a deceased debtor have been granted to an Adminis- 
trator-General. 6 

All British Courts 6 having jurisdiction in bankruptcy or 
insolvency and the officers of those Courts are required to act 
in aid of, and be auxiliary to, each other in all matters of 
bankruptcy and an i order of the Court seeking aid, with a 
request 7 to another of such Courts is sufficient to enable the 
latter Court to exercise, in regard to the matters directed by 
the order, such jurisdiction as either the Court which made 
the request, or the Court to which the request is made could 
exercise with regard to similar matters within their respective 
jurisdictions. 8 


1 In re Subraid Ian Mahomed (1912), 
88 Bom., 200. 

1 S. 21 (1), 

* Aot in of 1909, s. 106. 

« Ibid. s. 108. In the goods of 
Majchan Lall Chatterjee (1911), 15 
C.W.N.,860. 

* Ibid. s. 111. 


8 This includes Courts in British 
India. See Act in of 1909, s. 126. 

7 To give jurisdiction there must 
be a request : Be King and Co. (1911), 
88 Calo., 542. 

8 46, 47 Viet. o. 52, s. 118. As to 
the examination of witnesses, see ibid . 
s. 27* See Aot m of 1909, s. 126. 
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There is no obligation on Courts outside British India to recognise an 
order of an Insolvent Court in British India. The Insolvent Court 
cannot therefore restrain a suit in a Court in a foreign State. 1 

“ Section 17. On the making of an order of adjudication the property Tcsy* r of older 
of the insolvent wherever situate shall vest in the official assignee and of 
shall become divisible among his creditors) and thereafter) except as ca ^ on * 
directed by this Act) no creditor to whom the insolvent is indebted in 
respect of any debt provable in insolvency shall) during the pendency of 
the insolvency proceedings) have any remedy against the property of the 
insolvent in respect of the debt or shall commence any suit or other 
legal proceedings except with the leave of the Court and on such terms 
as the Court may impose. 

“ Provided that this section shall not affect the power of any secured 
creditor to deal with his security in the same manner as he wouid have 
been entitled to realise and deal with it if thiB section had not been 
passed.” 2 

As to the discharge of the insolvent, sec sections 88 to 45. 


Provincial Insolvency . 

In the Provinces a District Court, that is to say the insolvency in 
principal Civil Court of original jurisdiction in any area out- 1 rovmcc0 ’ 
side the local limits for the time being of the Presidency 
towns and of the town of Rangoon, 3 has insolvency juris- 
diction under the Provincial Insolvency Act, 1920 (Act V of 
1920). 4 


It has been held that Act III of 1907, the place of which was taken 
by the present Act, had no application to the rent of an occupancy 
holding/' 

The Local Government may, by notification in the local Jurisdiction 
official Gazette, invest any Court subordinate to a District conrij. 0 **** 
Court (including a Court of Small Causes) with jurisdiction in 
any class of cases, and any Court so invested has within the 
local limits of its jurisdiction concurrent jurisdiction with the 
District Judge under the Act. 0 

Section 4 (1) is in terms similar to section 7 of Act III of power to 

„ v 1 decide all 

1909. 7 questions 

“ Section 4.— (2) Subject to the provisions of the Act and 
notwithstanding anything contained in any other law for the 


1 1 Lakhmiram v. Poonamehand 
(1920), 45 Bom., 550 ; 22 Bom. L. R., 
H73. 

* In re Jewandas Jhawar (1912), 
40 Calc., 78. 

# Act V of 1920, s. 2 (5). 

4 Ibid, s 3 (1). 


s Kalita Das v. Gaiju Singh (1921), 
43 All., 610, overruling Raghubir 
Singh v. Ram Chandar (1911), 34 
All., 121. 

0 Act V of 1920, s. 3. 

1 Ante , pp. 427, 428. 
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tU^oMtioM time being in force, every such decision is final and binding 
Innhnmey. for all purposes as between, on the one band, the debtor and 
the debtor’s estate and, on the other hand, all claimants 
against him or ; it and all persons claiming through or under 
them or any of them.” 

As to the power to sell the debtor’s interest in property without 
deciding any such questions) see section 4 (8). 

General powers “ Section 5. — (1) Subject to the provisions of thiB Act, the Court, in 

of urts. regard to proceedings under this Act, shall have the same powers and 
shall follow the same procedure as it has and follows in the exercise of 
original civil jurisdiction! 1 

“ (2) Subject as aforesaid, High Courts and District Courts, in regard 
to proceedings Under this Act in Courts subordinate to them, shall have 
the same powers and shall follow the same procedure as they respec- 
tively have and follow in regard to civil suits.” 

adjudication Subject to the conditions specified in the Act, 2 if a debtor 
3 “ ' commits an act of insolvency, 3 an insolvency petition may be 

presented either by a creditor or by the debtor, and the Court 
may on such petition make an order adjudging him as 
insolvent. 4 

The members of a joint Hindu family can be adjudicated insolvents on 
a single petition by a creditor, if they are liable on a joint debt, and have 
been guilty of a joint act or acts of insolvency. r> 

Conditions* The conditions under which a creditor may petition 6 are similar to 
those in the case of a petition under section 12 (1) of the Presidency 
Towns Insolvency Act, 1909. 7 

The conditions under which a debtor may petition are similar 8 to 
those in the case of a petition under section 14 of the Presidency Towns 
Insolvency Act, 1909,® with the addition of the condition that the debtor 
is unable to pay his debts. 

Court to which “ Section 12. Every insolvency petition shall be pre- 
SeprweaS sented to a Court having jurisdiction under the Act in any 
local area in which the debtor ordinarily resides 10 or carries 
on business 11 or personally works for gain, 12 or if he has been 
arrested or imprisoned where he is in custody : 

“Provided that no objection as to the place of present- 

1 Of. Bam Sunder Bai v. Bam 6 Aot V of 1920, s. 9. 

Dheyan Bam, [1918 Pat.], 802. 9 Ante, p. 429. 

* For the conditions, see ss. 9, 10. 8 Aot V of 1920, s. 10. ■ 

8 As to what is an aot of insolvency. 9 Ante , pp. 429, 480, 

see ss. 6, 7. 10 Madho Pershad v. Walton (1913), 

if S. 7. x 18 0. W. N., 1060 ; cl, ante, p. 46, 

* Of. Mamay ya B. Bice M ill » CL ante , p. 46. 

Company (1921), 44 lu^., 810. 14 Ibid. 
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'ment shall be allowed by any Court in the exercise of 
appellate or revisional jurisdiction unless such objection was 
taken in the Court by which the petition was heard at the 
earliest possible opportunity, and unless there has been a 
consequent failure of justice.” 1 

As to interim proceedings against debtors, see Aot V of 1920, s. 21. 

As to the appointment and powers of Beoeivers, seo sections 20, 56, 

57 , 58 , 59 . 

“ Section 68. If the insolvent or any of the creditors or Appeal against 
any other person is aggrieved by any act or decision of the Kecelver * 
Receiver, he may apply to the Court, and the Court may 
confirm, reverse or modify the act or decision complained of, 
and make such order as it thinks just.” 2 

“ Section 75. — (1) The debtor, any creditor, the Receiver or Appeals, 
any other person aggrieved 3 by a decision come to or an order 
made in the exercise of insolvency jurisdiction by a Court 
subordinate to a District Court may appeal to the District 
Court, and the order of the District Court upon such appeal 
shall be final : 

“ Provided that the High Court, for the purpose of satisfy- Second appeal, 
ing itself that an order made in any appeal decided by the 
District Court 4 was according to the law, may call for the 
case and pass such order with respect thereto as it thinks fit : 

“ Provided, further, that any such person aggrieved by a 
decision of the District Court on appeal from a decision of a 
subordinate Court under section 4 5 may appeal to the High 
Court on any of the grounds mentioned in sub-section (1) of 
section 100 8 of the Code of Civil Procedure (Act V of 1908).” 

The District Judge has in appeal the samo powers as an appellate 
Court under the Code of Civil Procedure. 7 

There* is also an appeal to the High Court by a person 
aggrieved by the following decisions or orders of a District 


* S. 12. 

» Of. SaJehamt Aliy. Badha Mohan 
(1916), 41 All., 248; Chidambaram 
v. Nagappa (1912), 88 Mad., 15 ; post, 
p. 484, n. 4. 

* Of. Bakhawat Aliy. Badha Mohan 
(1918), 41 AU., 248. 

4 Tikis includes anAdditionsl Judge: 


see Emperor v. Chiranji Lai (1914), 
86 All., 576 ; Makhan Lai v. Sri Lai 
(1912), 84 All., 882; MiMhand v. 
Murari Lai (1918), 86 All., 8. 

* Ante, p. 431. 

* Ante, pp. 842, 848. 

> Munnu Lai v. Kumj Bihnri Lai 
(1922), 44 AU., 605. 


T. O.J.I. 
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Coart come to or made otherwise than in appeal from an 
order made by a subordinate Court : 1 

Section 4 Decision of questions of title, priority, etc., 
arising in insolvency. 

Section 25. Order dismissing a petition. 2 

Section 26. Order awarding compensation. 

Section 27. Order of adjudication. 

Section 88. Orders regarding entries in the schedule. 

Section 85. Order annulling adjudication. 

Section 87. Order declaring the conditions on which 
the debtor’s property shall' revert to him on annulment of 
adjudication. 

Section 41. Order on application for discharge. 

Section 50. Order disallowing or reducing entries in the 
schedule. 

Section 58. Order annulling a voluntary transfer. 

Section 54. Decision that a transfer of property is a 
preference in favour of a creditor. 

Section 69. Conviction and sentence of debtor for an 
offence under this section. 3 

Any person aggrieved 4 * by any other order made by a 
District Court otherwise than in appeal from an order made 
by a Subordinate Court may appeal to the High Court by 
leave of the District Court or of the High Court. 6 

This Act does not interfere with any right of appeal to the Privy 
Council that may otherwise exist. 0 

Courts to be “ Section 77. All Courts having jurisdiction in insolvency 

eachoSer! 0 an ^ officers of such Courts respectively shall severally act 
in aid of, and be auxiliary to, each other in all matters of 
insolvency, and an order of a Court seeking aid with a request 

1 S. 75 (2), Soh. I. 4 Cf. Sakhawat Ali v. Badha Mohan 

1 Of. Chidambaram v. Nagappa (1918), .41 AIL, 248; Jhabba Ldl v. 
(1912), 88 Had., 15. As to the powers Shibcharan Daa (1916), 39 All., 152 ; 
of the High Court to proteot the Ladu Bam v. Mahdbir Prasad (1916), 
appellant, and to appoint a reoeiver 89 All., 171 ; Oujar Shah v. Barkal 
pending an appeal, see Abdul Baeah Ali Shah (1919), 1 Lahore, 218. 
v. Basiruddm Ahmed (1910), 14 4 S. 75 (3). Cf. Mulchand v. Mu- 

C. W. N., 586. rari Lai (1918), 86 All., 8 ; Madhu 

* The appeal from an Additional Sudan Pal v. Parbati Sundari Vasya 
District Judge lies to the High Court. (1914), 19 0. W. N., 760. 

It is a civil and not a criminal appeal : * Chair apat Singh Dugar v. Khorog 
' Emperor v. CMranji Lai (1914), 86 Singh Lach/nwram (1918), 40 Oslo., 
iiL 576; MaTchan Lai V. Sri Lai 685; 17 0. W. N., 752. 

(1912), 84 AIL, 882. 
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to another of the said Courts shall be deemed sufficient to 
enable the latter Court to exercise, in regard to the matter 
directed by the order, such jurisdiction as either, of such 
Courts could exercise in regard to similar matters tvithin their 
respective jurisdictions.” 

By section 80 (1), with the previous sanction, in the case of Delegation of 
the High Court of Bengal, of the Governor-General in Council, official 10 
and in the case of any other High Court, of the Local Govern- Reccivw * 
ment, the High Court “ may from time to time direct that, in 
any matters in respect of which jurisdiction is given to the 
Court by this Act, the Official Receiver shall, subject to the 
direction of the Court, have all or any of the following powers, 
namely : 

(a) to hear insolvency petitions, to examine the debtor 
and to make orders of adjudication ; 

(!>) to frame schedules and to admit or reject proofs of 
creditors ; 

( c ) to grant orders of discharge ; 

(cl) to approve compositions or schemes of arrangement ; 

(e) to make interim orders in any case of urgency ; 

( / ) to hear and determine any unopposed or ex parte 
application. 

“ (2) Subject to the appeal to the Court provided by section 
68, 1 any order made or act done by the Official Receiver in the 
exercise of the said powers shall be deemed the order or act of 
the Court.” 

“ Section 81. Any Local Government with the previous sanction Bar of sppli- 
of the Governor-General in Council may, by notification in the local 
official Gazette, declare that any provisions of this Act specified in viriona 
Schedule II shall not apply to insolvency proceedings in any Court or 
Courts having jurisdiction under this Act in any part of the territories 
administered by such Local Government.” 

“ Section 82. Nothing in this Act shall — Savings. 

(а) affect the Presidency Towns Insolvency Act, 1909, 2 or 

(б) apply to cases in which chapter iv of the Dekkhan 
Agriculturists* Relief Act, 1879, 3 is applicable.” 

As to the provisions that all British Courts having jurisdiction in 
bankruptcy or insolvency should act in aid of one another, see ante t 
p. 480. % 

As to the execution in India of warrants issued by Courts having 
jurisdiction in bankruptcy, see 46, 47 Viet. c. 62, s. 119. 

1 Ante , p. 433. * Act XVII of 1879, ante, p. 157. 

* Act III of 1909, ante 9 pp. 426-431. 
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CHAPTER XXXVIII, 

Irrigation and Canals. 

By the Ajmere Irrigation Regulation (VIII of 1887), s. 6 (1), 
a Civil Court may take cognizance of a suit to contest the title 
of the Government to the exclusive use and control of water 
to which section 5 of the Ajmere Land and Revenue Regula- 
tion, 1877 (II of 1877), 1 relates, and to which any provision of 
this Regulation or of any rule thereunder has been applied, 
but shall not in any such suit make a decree or order affecting 
the supply of water' to any crop sown or growing at the time 
of the decree or order. 

“ Section 6. (2) Save as provided by sub-section (1), a 
Civil Court shall not take cognizance of any claim in respect 
of anything done in pursuance of this Regulation or of any 
rule thereunder.” 

As to the settlement of disputes as to mutual rights and 
liabilities of persons interested in village channels, see Bengal 
Irrigation Act, 1876 (Bengal III of 1876), ss. 87-89. 

All suits arising out of the power of distraint for water 
rates, or out of any acts done under colour of the exercise of 
the said power of distraint, or by persons in receipt of the 
water rates against any agents employed by them in the 
collection of such water rates, or the sureties of such agents 
for money received or for accounts kept by such agents in the 
course of such employment, or for papers in their possession, 
shall be cognizable by the same Court or authority as would 
have jurisdiction if such water rates were rent due for the 
land irrigated. 9 

■ 

* That section is as follows : 11 The ing in natural channels, and of all 
Government shall be presumed, unless natural collections of water, and of 
the contrary is proved* to be entitled all tanks constructed by the Govern- 
io the exclusive use and control of the ment.” 
water of all rivers and streams flow- 1 Ben, Act III of 187ft, s. 9Q. 
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; As to an appeal under the Aot to the Oolleotor and supervision 
by the Commissioners and Hoard of Hevenue* see seotion 91 of the 
Aot.* 

Except where the Secretary of State it at the instance of Bombay . ... 
the Collector made a party to a suit or proceeding in which an rn ** tlon 0 
entry made under any Becord-of-rights prepared or revised 
under Part X, which was added to the Bombay Irrigation Act,® 

1879, by Bombay Act II of 1914, section 2, no suit lies agaiQBt 
Government in respect of anything done by the Collector, 

Canal Officer, or any other person acting under the orders of 
Government in the exercise of any power by Part X of the Act 
conferred on such Collector, Canal Officer or other person or 
on Government. ■ 

A Canal Officer may by consent settle disputes as to mutual 
rights and liabilities of persons interested in a watercourse. 

Failing such consent he shall refer the matter to the Collector, 
whose order remains in force until set aside by a decree of a 
Civil Court. 3 

By section 67 of the Northern India Canal and Drainage Northern indie 
Act, 1873 (Act VIII of 1873), which applies to the Sambalpur 
District, the Central Provinces, N.-W. Frontier Provinces, the 
Punjab, and the United Provinces, except where otherwise 
provided in the Act, all claims against Government in respect 
of anything done under the Act may be tried by the Civil 
Courts, but no such Court shall in any case pass an order &b 
to the supply of canal water to any crop sown or growing at 
the time of such order. 

There is a similar provision in the Burma Canal Act, Burma Canal*. 
1905. 4 

As to Upper Burma, see Regulation III of 1889, s. 63 (2) 

(ix), ante, p. 178. 

Section 68 of the Northern India Canal and Drainage Act, 

1873, 6 provides for the settlement of differences as to mutual rfeht* in 
rights and liabilities of persons interested in a watercourse by ’ ratotcoat,e - 
the Divisional Canal Officer. His order is final as to the use 
or distribution of water for any crop sown or growing at the 
time when such order is made, and remains in force until set 
aside by the decree of a Civil Court. 6 

* There i* a similar provision in * Bom. Aot VII of 1879, s. 26. 

the Bombay Presidency : Bom' Act * Bar. Act II of 1906, s. 72. 

VH of 1879, s. 67. * Aot VIII of 1873. 

* Bom. Aot VII of 1879. 
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There is a similar provision in the Burma Canals Act, 
1905.* 

As to claims connected with a right in an irrigation work, 
see the Upper Burma Land and Revenue Regulation, 1889 
(III of 1889), s. 53 (ix), post, p. 641. 

The Punjab Minor Canals Act, 1905 (Punjab Act III of 
1905), contains the following provisions : 

During the period for which the Local Government has 
undertaken the collection of the water rates leviable in respect 
of a canal, no suit for the recovery of any such rates shall be 
instituted. 2 

Section 43 provides for the settlement of disputes in regard 
to rights and liabilities in respect of ownership, construction, 
use or maintenance of a canal or watercourse by the Collector. 
If the dispute relates to a canal the Collector proceeds as a 
Revenue Court. If it relates to a watercourse he proceeds as 
a Revenue Officer, and his order, unless set aside on an appeal 
to the Commissioner, is final. The order of the Commissioner 
on appeal is final save in certain land acquisition proceedings. 3 
No Civil Court has jurisdiction in any matter which a Revenue 
Officer or Revenue Court is empowered by the Act to dispose 
of, or take cognizance of the manner in which the Local 
Government or any Revenue Officer or Revenue Court exer- 
cises any powers vested in it or him by, on, or under the Act. 4 

“ Section 67.— (1) In any suit or proceeding in which an 
entry made in any record prepared under section 28 or section 
85 is directly or indirectly called in question, no Court shall 
before the final settlement of issues give notice of the suit or 
proceeding to the Collector, and, if moved to do so by the 
Collector, shall make the Secretary of State for India a party 
to the same. 

“(2) Save as. provided in sub-section (1) no suit shall lie 
against the Government in respect of anything done by the 
Collector or by any person acting under the orders of the 
Local Government, in the exercise of any power by this Act 
conferred on such Collector or Government.” 

By the Bihar and Orissa Private Irrigation Works Act, 1922, 
a person aggrieved by an order of the Collector under section 5 
(Ordering repairs or construction) or section 80 (Inquiry), may 


‘ Bur. Act II of 1905, s. 78. * Ibid. s. 55. 

* Punj. Act HI of 1905, s. 40. * Ibid. e. 60. 
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institute a suit in a Civil Court which would have jurisdiction 
to entertain a suit for the possession of any land affected by 
the order. 1 

By the Bihar and Orissa Minor Irrigation Works Act, 1922, 
a person may sue to obtain a declaration in the Civil Court 
that he is not liable to such assessment on the ground that 
he is not the owner of the land in respect of which the assess- 
ment has been made. 2 That Act also deals with a Civil Suit 
in the case of a dispute between private persons. 3 


1 B. & O. Act V of 1922, s. 47. * Ibid. s. 83. 

* B. & O. Aot VI of 1922, s. 22. 




CHAPTER XXXIX. 

Legal Practitioners. 

Admission and A Hi qh Court 1 may make rules for the grant of certificates 
pleadersand giving authority to practise as pleaders or mukhtars in Courts 
mukhtars. subordinate to it, and in the Revenue offices situate within 
the local limits of its appellate jurisdiction. 2 It may also 
suspend or dismiss such pleaders and mukhtars for specified 
reasons, 3 and may reinstate them. 4 

They na-n be dismissed in respect of acts not done in a professional 
capacity. 6 

Suspension By section 14 of the Legal Practitioners Act (Act XVIII of 
Investigation. 1879) as amended by Act IX of 1884, “ any District Judge, or 
with his sanction any Judge subordinate to him, any Judge 
of a Court of Small Causes of a Presidency town, 6 any 
District Magistrate, or with his sanction any Magistrate 
subordinate to him, and any Revenue Authority not inferior 
to a Collector, or with the Collector’s sanction any Revenue 
Officer subordinate to him, may, pending the investigation and 
the orders of the High Court, suspend from practice any 
pleader or mukhtar charged before him or it under this 
section.” 7 

As to the appointment, suspension, and dismissal of 
advocates, vakils, and attorneys of a Chartered High Court, 
see ante , pp. 86, 87, 72, 78, 85, 89. 

A High Court not established by Royal Charter may 
admit, snsnend or dismiss advocates. 8 

* This means the highest Civ; 1 Pat., 684. 

Court of Appeal in the part of Britis] 5 Shankar Oevneah Dabir v. Secre* 
India in which the Aot operates tary of State (1922), 49 I. A.,819; 
Aot X of 1897, s. 8 (24). 49 Calc., 845. 

* Act XVIII of 1879, s. t • Act IX of 1884, s. 4. 

8 Ibid . ss. 12 and 18, as amended * In re Rabindrachandra Chatter - 
by Acts IX of 1884, s. 3, and XI o: fee (1922), 49 Oalo„ 850. 

1896, s. 2 8 As substituted for s. 41 of Aot 

* In n Mathura Prasad (1922) 
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CHAPTER XL. 
Lunacy. 


We have seen 1 how the Chartered High Courts have by 
virtue of their Letters-Patent power to deal with the persons 
and estates of lunatics. 

The Lunacy Act, 1912, 2 makes provisions for the care of Lunacy Act. 
the persons and estates of lunatics 3 in British India. 

Port II 4 of the Act deals with the reception, care, and treatment of High Courts, 
lunatics, and does not affect the powers of the High Courts. 5 * * 

It empowers the Magistrate® within the local limits of 
whose jurisdiction the alleged lunatic resides to make an 
order for the reception “into an asylum or mental hospital 1 
of a lunatic other than a lunatic so found by inquisition.” 8 

The following section has been added to the Indian Beception 
Lunacy Act, 1912, by the Indian Lunacy (Amendment) Act, £tic° from* 

1 01 A • 9 foreign State 

AyiD - in India. 

“ Section 11 a. — ( 1) When an arrangement has been made 
with any foreign European State with respect to the reception 
of lunatics in asylums in British India, the Governor-General 
in Council may, by notification in the Gazette of India, direct 
that reception orders may be made under this Act in the case 
of any lunatic or class of lunatics residing in the territories in 
India of such foreign European State, aod shall in such 
notification specify the Province or Provinces within which 
such reception orders may be made.” 

1 Anti, pp. 67, 72, 79, 86, 91. Magistrate, or Magistrate of the first 

1 Act IV of 1912. class specially empowered by the 

* I.e. idiots or persons of unsound Local Qovernment to perform the 

mtwA ; g , s (5). functions of a Magistrate under the 

4 Ss. 4-86. Act: s. 8 (6). 

t g. a. » Act VI of 1922, s. 2. 

♦ That is a Presidency Magistrate, * Ss. 4, 10. 

Distriot Magistrate, Sub-Divisional * Act XII of 1816, s. 2. 



442 


INQUISITIONS. 


[CHAP. XL. 


With certain modifications the provisions of the Indian 
Lunacy Act as to the making of reception orders on petition 
and for temporary detention in suitable custody apply to Buch 
lunatics . 1 The functions of the Magistrate shall be performed 
by such officer as the Local Government may, by general or 
special order, appoint in this behalf, and such officer shall 
be deemed to be the Magistrate having jurisdiction over the 
alleged lunatic for all the purposes of such provisions . 2 
Restrictions as Except by a general or special order of the Governor- 
to asylums. Q. ene ral in Council no Magistrate can make a reception order 
for the admission of any lunatic into any asylum established 
by Government outside the Province in which the Magistrate 
exercises jurisdiction . 8 

Maintenance. When a lunatic in or outside a Presidency town has been 
so found by inquisition the High Court or the District Court , 4 
as the case may be, may order maintenance out of the 
lunatic’s estate or from a person legally bound to maintain 
him . 6 


Judicial Inquisitions in Presidency Toicns. 

jwdency nin High Courts of Judicature at Calcutta, Madras, and 

Towns to Bombay , 6 can direct an inquisition whether the person 

Inquisition. Bubject to the jurisdiction of the Court , 7 who is alleged to be 

a lunatic, is of unsound mind and incapable of managing 
himself and his affairs , 8 and concerning the nature of the 
property belonging to the alleged lunatic, the persons who 
are his relatives, the time during which he has been of un- 
sound mind or such other matters as to the Court may seem 
proper.* 

Application by Application for such inquisition may be made by any relative 10 of the 
made! *° b ° alleged lunatic, or by the Advocate-General. 11 

KstrictCourt* “ ® ec * 10n — (*) H the alleged lunatic is not within the 

to make local limits of the jurisdiction of the Court, and the inquisition 
inqmsition. canno f, conveniently be made in the manner provided in the 


1 a ha (2). 

* Ibid . (2), (6). 

» Act IV. of 1912, 8. 22. 

* Post, pp. 443, 444, 445. 

* Act IV of 1912, s. 26. 

* Ibid. 8. 87. 

7 See ante , p. 441. 


* Act IV of 1912, s. 38 (1). 

• Ibid . s. 88 (2). 

10 This includes i the brother of the 
wife of the alleged lunatic : Mani 
Lai Sil v. Nepal Chandra Pal (1917), 
22 C. W. N., 547. 

11 Act IV of 1912, a. 39. 
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Act, the Court may direct the inquisition to be made before 
the District Court 1 within whose local jurisdiction the alleged 
lunatic may be; and such District Court shall accordingly 
proceed to make such inquisition in the same manner as if 
the alleged lunatic were subject to its jurisdiction, and shall 
certify its finding to the Court directing the inquisition.” 3 

“ Section 46. The Court may make orders for the custody Cwtodyof 
of lunatics so found by inquisition and the management of management 
their estates.” °* Mtote * 

“ Section 49. The Court may, if it appears to be just Diepo»ai of 
or for the lunatic’s benefit, order that any property, movable propcrty ' 
or immovable, of the lunatic, and whether in possession, 
reversion, remainder, or contingency, be sold, charged, mort- 
gaged, dealt with or otherwise disposed of as may seem mo?*; 
expedient for the purpose of raising or repaying, with or 
without interest, money to be applied or which has been 
applied to all or any of the following purposes, namely : 

(1) the payment of the lunatic’s debts or engagements ; 

(2) the discharge of any incumbrance on his property ; 

(3) the payment of any debts or expenditure incurred for 
the lunatic’s maintenance or otherwise for his benefit ; 

(4) the payment of or provision for the expenses of his 
future maintenance and the maintenance of such members of 
his family as are dependent on him for maintenance, including 
the expenses of his removal to Europe, if he shall be so 
removed, and all expenses incidental thereto ; 

(5) the payment of the costs of any inquiry, and of any 
costs incurred by order or under the authority of the Court.” 

It is not necessary to determine whether the property belonged to the 
lunatic or to another person. 3 

The Court may dissolve the partnership in which the Partnership, 
lunatic is a partner. 4 * 

As to the assumption of charge by the Court of Wards, see section 66 Couit^of 
of the Act. 

In certain cases the Court can order the transfer of stock belonging 
to the lunatic, 6 and may make a vesting order in respect of stock standing * 
in the name of the lunatic. 0 


3 Post, p. 444. 626. 

* Ibid. s. 48. 4 S. 52. 

• Of. Dinesh Chunder Banerjcc y. * Ibid. s. 67. 

Soudamini Debt (1900), 4 0. W. N., * Ibid. s. 68. 
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Inquisition outside Presidency Towns . 

BkMotcowt Whenever any person not subject to the jurisdiction of any 
inimintt of High Courts at Calcutta, Madras, and Bombay is 
<m * possessed of property, and is alleged to be a lunatic, 1 the 
District Court (i.e. the principal Civil Court of original juris- 
diction in any area outside the local limits for the time being 
of the Presidency towns 8 ) within whose jurisdiction such 
person is residing may, upon application, by order direct an 
inquisition for the purpose of ascertaining whether such 
person is of unsound mind and incapable of managing himself 
and his affairs. 3 


Where the alleged lunatic has two residences, one In Calcutta and 
the other outside Calcutta, the District Court has no jurisdiction. 4 

wllomto be ^ " Section 68. — (1) Application for such inquisition may be 

made. made by any relative 6 of the alleged lunatic or by any public 
Curator appointed under the Succession (Property Protection) 
Act, 1841,® or by the Government Pleader, as defined in the 
Code of Civil Procedure, 1908, 7 or, if the property of the 
lu na tic consists in whole or in part of land or any interest in 
land, by the Collector of the district in which it is situate. 

“ (2) If the property or any part thereof is of such a descrip- 
tion that it would by the law in force in any Province where 
such property is situate subject the proprietor, if disqualified, 
to the jurisdiction of the Court of Wards, the application may 
be made by the Collector on behalf of the Court of Wards.” 
Inquisition by “ Section 65. — (1) The District Court, if it thinks fit, may 
tourtmd* appoint two or more persons to act as assessors to the Court 
in the inquisition. 

‘*(2) Upon the completion of the inquisition the Court 
shall determine whether the alleged lunatic is of unsound 
mind and incapable of managing himself and his affairs or 
may come to a special finding that such alleged lunatic is of 
unsound mind so as to be incapable of managing his affairs, 


'•Ante, p. 441, note 3. * This. Includes any. officer ap* 

t £\,t IV of 1912, 8, 8 (8). pointed by the Local Government 

1 Ibti a* 62. to perform all or any of the functions 

4 Amld&b Vhowdhuroni v. DM- expressly imposed by the Civil PrO- 

rendra 'NatK'§ ah <* (1920), 48 Calc., eedure Code on the Government 
677 ; 25 0. W. 1781 Pleader and also any pleader acting 

* Ante, p. 442, - under the directions of the Goyexn- 

* XIX 'of 1841, artf> PP> 896, 897. meat Pleader (V of 1908, s. 8 (7)). , 
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but that he is capable of managing himself and is not dan- 
gerous to himself or to others.” 

If the alleged lunatic resides at a distance of more than i ngoiriti on by 
fifty miles from the place where the District Court to which court, 
the application is made, is held, the Court may issue a com- 
mission to any subordinate Court to make the inquisition. 1 
On receipt of the report of the subordinate Court, the District 
Court shall dispose of the application. 3 

“Section 67. — (1) The Court may make orders for the Custody of 
custody of lunatics so found by inquisition and the manage- m^aRoinontof 
ment of their estates. their estates, , 

“ (2) When upon the inquisition it is specially found that 
the person to whom the inquisition relates is of unsound mind 
so as to be incapable of managing his affairs, but that he is 
capable of managing himself and is not dangerous to himself 
or to others, the Court may make such orders as it thinks fit 
for the management of the estate of the lunatic, including 
proper provisions for the maintenance of the lunatic, and of 
such members of his family as are dependent on him for 
maintenance, 3 and it shall not be necessary to make any order 
as to the custody of the person of the lunatic." 

As to the assumption of charge by the Court of Wards, see section 68. Charge by 

Court of 

“Section 69. — (1) If the estate of a lunatic so found con- Power ' todirect 
sists in whole or in part of land,' but is not of such a nature Collector to 
that it would subject the proprietor, if disqualified, to the“ °* Mp '* 
jurisdiction of the Court of Wards, the District Court may 
direct the Collector to take charge of the person and estate 6f 
the lunatic : 

« Provided that no such order shall be made without the . 
consent of the Collector previously obtained. 

“ (2) The Collector shall thereupon appoint a manager of 
the estate, and may appoint a guardian of the person of the 
lunatic." 

“ Section 71.— (1) In all other cases the District Court Appointment 
pimii appoint a manager of the estate of a lunatic, and may snananager. 
appoint a guardian of his person.’ * 

1 Act IV of 1912, s. 66 (1). him or his estate, and perhaps also 

* Ibid. s. 66 (2). t° suoh relatives as he might be 

• This would apply not only to expected to provide for. 

such persons as the lunatio would be * As to the removal of a guardian 
legaUy bound to maintain, but also or manager, see s. 80. 
to suoh as were being maintained by 
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Restriction on 
appointment of 


“Section 72. The legal heir of a lunatic shall not be 
appointed guardian of the person of such lunatic unless the 
Court, or the Collector, as the case may be, for reasons to be 
recorded in writing, considers that such an appointment is for 
the benefit of the lunatic.” 


Penalty on 
manager 
refusing to 
deliver 
accounts. 


“ Section 81. The District Court may impose a fine not exceeding 
five hundred rupees on [any manager of the estate of a lunatic who 
wilfully neglects or refuses to deliver his accounts on any property in 
his hands within the time fixed by the Court, and may realise such fine 
as if it were a decree of the Court, and may also commit the recusant 
to the civil jail until he delivers such accounts or property.” 


Cesser of When it is shown to the District Court that the unsound- 

ness of mind has ceased it may order an inquiry, and if it be 
found that it has ceased, the Court may order the proceedings 
to cease or be set aside. 1 

Appeals. An appeal shall lie to the High Court from any order made 

by a District Court under the above provisions. 2 


Removal to 

another 

Province. 


As to the power of Magistrates or Courts to send lunatics to any 
asylum in another Province, see section 85, as altered by Act XXXVIII 
of 1920, Sch. I. 


Removal to Lunatics and idiots may be removed from India to the 
Kingdom. United Kingdom by the order of a Supreme Court. 3 

Lunatic As to orders vesting the estates of lunatic mortgagees and trustees, 

trustee. in cases to which the English law is applicable see Act XXVII of 1866, 

ss. 4-6, post , p. 483. 

As to lunatics subject to the several Courts of Wards, see post , 
p. 496. 


i Act IV of 1912, s. 82. 

* Ibid . s. 83. 

* 14, 15 Viet. o. 81, s. 5. The 


expression “Supreme Court” here 
means a “ High Court.” 



CHAPTER XLI. 

Marriage and Divorce. 


The Courts in British India have frequently to decide ques- Question of 
tions as to the fact or validity of a marriage. Such questions marr * f?c# 
arise in suits of a “ civil nature.” 1 

The following are examples of such suits : — 

(a) a suit to declare a Hindu marriage void ; 2 * 4 5 6 

(&) a suit for a sum of money given to a guardian as consideration for 
his ward’s marriage ; :t 

(c) a suit for jactitation * of marriage ; r * 

(d) a suit for restitution of conjugal rights in the case of persons not 

governed by the Indian Divorce Act (IV of 1869).° 

By section 43 of the Indian Christian Marriage Act, 1872 Order for 
(XY of 1872), where one of the parties intending marriage is a° e 1 ca 
minor , 7 and both such parties are at the time resident in any 
of the towns of Calcutta, Madras, and- Bombay, and are 
desirous of being married in less than fourteen days after the 


1 Ante, p. 294. 

* Aunjona Dasi v. Prahlad Chandra 
Ohose (1870), 6 B. L. R., 243; 14 
W. B. 0. R., 403. 

8 Bam Chand Sen v. Audaito Sen 
(1884), 10 Calc., 1054. 

4 A false pretence of being married 
to another. 

5 Azmat AH (Afir) v. Mahmud-ul 
Nissa (1897), 20 All., 96. 

6 Tckait Mon Mohini Jemadai v. 
Basanta Kumar Svngh (1901), 28 
Calo., 751 ; 5 C. W. N., 673 ; Surjya 
Moni Dasi v. KaUkanta Das (1900), 
28 Calo., 37, at p. 45 ; 5 C. W. N., 
195, at p. 201 ; Dadaji Bhikaji v. 

Bukmabai (1886), 10 Bom., 301 ; 
Keshavlal Qirdharlal v. Bai Parvati 
(1893), 18 Bom., 327; Binda v. 
Kaunsilia (1890), 13 All., 126 ; Paigi 


v. Sheonarain (1885), 8 All., 78; 
J ogepdronundini Dossee v. Hurrydoss 
Ohose (1879), 5 Calc., 500 ; 5 C. L. R., 
65; Qatha Bam Mistrce v. Moohita 
Kochin Atteah Domoonee (1875), 14 

B. L. R., 298 ; 23 W. B. C. R., 179 ; 
Kuroona Moyee Debee v. Ounga Dhur 
Surmah (1873), 20 W. R. 0. R., 50; 
Chotun Bebee v. Ameer Chund (1866), 
GW. R. C. R., 105 ; Melaram Nudial 
v. Thanooram Bamun (1868), 9 W. R. 

C. R., 552. See Buzloor Buheem 
( Moonshee ) v. Shumsoonnissa Begum 
(1867), 11 M. I. A., 551, at pp. 606- 
610 ; 8 W. R. P. C., 3, at pp. 12, 13. 

7 l.e. is a person who has not 
completod the age of twenty-one 
years and who is not a widower or 
a widow : s. 3. 
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entry of notice to the Marriage Registrar, a Judge of the 
High Court may order the Marriage Registrar to issue his 
certificate before the expiration of the fourteen days which are 
otherwise required. 

cmwntot Under section 45 of the same Act, if any person whose 

father, etc. consent is necessary to any marriage 1 to be solemnised by, 

Or in the presence of, a Marriage Registrar is of unsound 

mind, or if such person (other than the father) without just 

cause withholds his consent to the marriage, the parties 
intending marriage may apply by petition, where the person 
whose consent is necessary is resident within any of the 

towns of Calcutta, Madras, and Bombay, to a Judge of the 

High Court, or if he is not resident within any of such towns, 
then to the District Judge. 

The High Court or District Judge, as the case may be, 
may declare the marriage to be a proper marriage. Such 
declaration is as effectual as if the person whose consent was 
needed had consented to the marriage. 

Begfr tnu 1 By section 46 of the Act when a Marriage Registrar 

authority of refuses a certificate under section 41 of the same Act (XV of 

forbidding. 1872) a Judge of the High Courts of Bengal, Madras, and 
Bombay, if the district of the Registrar be within the towns 
of Calcutta, Madras, and Bombay respectively, or the District 
Judge of such district, may order the Registrar to issue such 
certificate. 2 The decision of such Judge is final. 

By section 48, when the Marriage Registrar is not satisfied 
that the person forbidding the issue of the certificate is 
authorised by law so to do, the Registrar may apply, when 
hiB district is within any of the towns of Calcutta, Madras, 
and Bombay, to a Judge of the High Court, or if such district 
be not within any of such towns, then to the District Judge. 
Such Judge or District Judge may declare that the person 
forbidding, the certificate is not authorised to do so. 


1 The consent of the father, if marriage, unless no person authorised 

living, of any minor, or, if the father to give such Consent be resident in 
be dead, of the guardian of the person India, ss. 19, 44. 
of such minor, and in case there be 1 In the matter of Tucker (1912), 
no such' guardian, then of the mother 16 0. W. N., 417. 
of such minor, is required for a minor's 



CHAP. XLI.] DIYOBCB ACT. 440 : ' 

i Divorce Act. , ■ ^ 

The Indian Divorce Act, 1869, 1 * extends to the whole of Indian Divon* 
British India, and, so far as regards British subjects within Aet> 1M8 ‘ 
the dominions of Princes and States in India, in alliance with 
His Majesty, to 4uch dominions, 8 but nothing therein authorises 
any Court to grant any relief under the Act, except in cases 
where the petitioner professes the Christian religion, and 
resides 3 in India at the time of presenting the petition. 4 * * •' 

, Decrees of dissolution of marriage can only be made in the 
following cases : 

(a) where the marriage has been solemnised in India ; or 

(b) where the adultery, rape, or unnatural crime complained 

of has been committed in India ; or 

(c) where the husband has since the solemnisation of the 

marriage exchanged the profession of Christianity 
for the profession of some other form of religion. 8 

The Court can only make decrees for nullity of marriage Decrees for 
in cases where the marriage was solemnised in India.® nullity. 

The Divorce Courts in India have no jurisdiction to effect Domicile 
a divorce between persons not domiciled in British India. n*ce«sary. 

A so-called “ matrimonial domicile ” said to be created by a bond fide 
residence of the spouses within the territory, of a less degree of perma- 
nence than is required to give them true domicile, cannot be recognised 
in creating such jurisdiction. 7 

It has been held that under the Act a foreigner is entitled to apply 
for a divorce provided that he resides in British India, but that a divorce 
obtained by him has no application beyond British India. 8 The result 
of this would be that that which was not bigamy in one place might be 
bigamy elsewhere. 

Any decree granted under the Indian Divorce Act, I860, 9 validity of 
and confirmed or made absolute under the provisions of that 
Act, for the dissolution of a marriage the parties to which 
were at the time of the commencement of the proceedings 


1 Act IV of 1869. 1 See Le Meaurier v. Le Mesurier , 

* Thornton v. Thornton (1886), 10 A. 0. [1896], 617 ; 64 £. J. P. 0., 97 ; 

Bom., 422. 72 L. T., 878 ; Keyes v. Keyes, [1921] 

s This is not a mere casual resi- P. D., 204. It was held in Banerjee v. 
denoe. See Nussenvanjee Wadia v. Bcmerjee (1898), 8 0. W. N., 260, 
Eleonora Wadia (1918), 38 Bom., that residence is sufficient. 

126 ; 16 Bom. L. R., 693. # Giordano v. Giordano (1912), 40 

s g, dale., 216. 

« Ibid. * Act IV of 1869. 

* Ibid. 

2. O.J.L 


29 
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domiciled in the United Kingdom, and any order made by the 
Court in relation to any such decree, shall, if the proceedings 
were commenced before the 1st July, 1921, be as valid, and 
be deemed always to have been as valid, in all respects, as 
though the parties to the marriage had been domiciled in 
India. 1 

In the Act the expression “ High Court ” means : 2 

(a) in the Provinces of Bengal, Madras, Bombay, Agra, 

Bihar, the Punjab, 3 and Burma 4 the chartered High 
Court having jurisdiction in those Provinces re- 
respectively ; 

(b) in any Non-Regulation Province and in any place in 

the dominions of the Princes and States of India in 
alliance with His Majesty, the High Court to whose 
original criminal jurisdiction the petitioner is for the 
time being subject or would be subject if he or she 
were an European British subject of His Majesty. 6 
The High Court having jurisdiction in any particular case 
is the one within the local limits of whose ordinary appellate 
jurisdiction the husband and wife reside or last resided 
together. 6 

In a case where there was no permanent residence the Calcutta and 
Bombay High Courts treated a temporary residence for a short period as 
a compliance with this provision. 7 

“ Section 8.— (2) 8 ‘ District Judge ’ 9 means : 
in the Regulation provinces — a Judge of a principal Civil 
Court of original jurisdiction ; 
in the Non-Regulation provinces 10 other than Sindh and 
Burma — a Commissioner of a Division ; 


» 11, 12 Geo. V. c. 18, s. 1. 

» Act IV of 1869, s. 3 (1). 

• Act XVIII of 1919, b. 1. 

4 Bur. Aot XI of 1922, Sch. I. 

4 S. 3 (1). 

• Act IV of 1869 s. 8 (1). Bor - 
gonha v. Borgonha (1920), 44 Bom., 
924 ; 22 Bom. L. R., 861. 

» Bright v. Bright (1909), 36 dale. , 
964 ; Murphy v, Murphy (1920), 46 
Bom., 647. See, however, Flowers v. 
Flowers (1910), 32 All. , 203. 

4 Repealed in the Punjab : Aot 
XVIII^of 1884, s. 2, and in the Central 


Provinces : Aot V of 1901, s. 8, in so 
far as it defines “District Judge” 
to mean “the Commissioner of a 
Division.” 

• Under the powers conferred by 
s. 6 of the Scheduled Districts Act, 
1874 (XIV of 1874), the powers of a 
District Judge were conferred on the 
Deputy Commissioner, Khasi and 
Jaintia Hills, the Garo Hills District, 
and the Naga Hills. 

w See Aots XI of 1889, s. 97; Soh. 
II ; VI of 1900, s. 47; Sch. I ; VI of 
1900,s.l(2). 
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in Sindh — the Judicial Commissioner of that Province ; 

in Burma 1 * — a Judge of a District Court ; 
and in any place in the dominions of the Princes and States 
aforesaid — such officer as the Governor-General in Council 
shall from time to time appoint in this behalf by notification 
in the Gazette of India, and, in the absence of such officer, 
the High Court in the exercise of its original jurisdiction under 
this Act.” 

In the Santhal Parganas the Commissioner has been declared to be 
the District Judge, and the High Court of Caloutta to be the High 
Court, for the purposes of the Act : see Santhal Parganas Justice Regu- 
lation (Regulation V of 1898), s. 16 (8). In Oudh the Judicial Com- 
missioner is, for the purposes of this Act, to be deemed the Commissioner 
of the Division : see Oudh Civil Courts Act (Act XIII of 1879), s. 27. In 
the North-West Frontier Province the Divisional Court shall, for the 
purposes of this Act, be deemed to be the District Court for all districts 
comprised in the Division : North-West Frontier Province Law and 
Justice Regulation (Regulation VII of 1901), s. 68, proviso (a). 

The Resident at Aden, not being a Commissioner of a Division, 
cannot try suits under the Indian Divorce Act, 1869.* 

The District Court having jurisdiction is the one within 
the local limits of whose ordinary jurisdiction, or of whose 
jurisdiction under the Indian Divorce Act, the husband and 
wife reside or last resided together. 3 

“ Section 4. The jurisdiction now exercised by the High Matrimonial 
Courts in respect of divorce a memo, et torn and in other cases, 
suits and matters matrimonial, shall be exercised by such 
Courts, and by the District Courts, subject to the provisions 
in this Act contained and not otherwise : except so far as 
relates to the ‘granting of marriage licences, which may be 
granted as if this Act had not been passed.” * 

“ Section 7. Subject to the provisions contained in this Court to act 
Act, the High Court and District Court shall, in all suits and ofEn gUah ^” 
proceedings hereunder, act and give relief upon principles and Divorc ® Co ’ ,rt ' 
rules which, in the opinion of the said Courts, are as nearly as 
may be comparable to the principles and rules on which the 
Court for Divorce and Matrimonial cases in England for the 
time being acts and gives relief : % 

1 Bur. Aot XI of 1922, Soh. I. porary sojourn without any intention 

* Mownav. Mowna (1912), 37 Bom., of remaining: Flowers v. Flowers 

57; 14 Bom. L. R., 872. (1910), 32 All., 208. See, however, 

* Aot IV of 1869, s. 3 (3). This Bright v. Bright (1909), 86 Calc., 964. 

does not inolude the place of a tem- 4 See Lish v. Lish, [1983 Pat.], 127. 
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, , “ Provided that nothing in this section Bhall deprive the 
said Courts of jurisdiction in a case where the partners to. a 
marriage professed the Christian religion at 'the time of the 
occurrence of the facts on which . the claim to relief is 
founded." » 

An attachment before judgment cannot be made in proceedings under 
the Divorce Act. 1 2 


Extraordinary “ Section 8. The High Court may, wherever ii thinks fit, 

High d Court. of remove and try and determine as a Court of original jurisdic- 
tion any suit or proceeding instituted under this Act in the 
Court of any District Judge within the limits of its jurisdiction 
under this Act. 

“ The High Court may also withdraw any such suit or 
proceeding, and transfer it for trial or disposal to the Court of 
any such District Judge.” 

H^hCouiS District Courts can refer to the High Court questions of 
lg U * law or usage having the force of law which arise in the hearing 
of a suit under the Act. 3 

Petition to A petition for dissolution of marriage 4 * or for nullity of 

High Court, marriage, 6 or for judicial separation 6 can be presented either 
to the District or to the High Court having jurisdiction. 

Where a petition for dissolution is dismissed by the District 
Court, the petitioner may nevertheless present a similar petition 
to the High Court. 7 

byHigTcourt ^ ^ ecree * or dissolution of marriage 8 or for nullity 9 made 
by a District Court is subject to confirmation by the High 
Court. This is not possible after the death of the petitioner. 10 

Cases for confirmation of a decree for dissolution of mar- 
riage shall be heard (where the number of the Judges of the 
High Court is three or upwards) by a Court composed of three 
such Judges, and in case of difference the opinion of the 
majority shall prevail, or (where the number of the Judges of 
the High Court is two) by a Court composed of such two 
Judges, and in case of difference the opinion of the senior 
Judge shall prevail. 11 


1 ThU proviso was added by Act 

X of 1912,s.2. 

* Phillips v. Phillips (1910), 87 

Calo.,618. 

*8.9. 

VoM889, ss.10,11. 

s. IS. 


• Ibid. 8. 22. 
f Ibid . b. 18. 

• Ibid. s. 17. 

• Ibid. s. 20. 

lf Butterfield v. Butterfield (1028), 
50 Oalc., 158. 

11 Act IV of 1869,s. 17.i 
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The High Court may allow the petition to be withjlrawn. 1 

Where a decree for dissolution or judicial separation has Alimony, 
been made by a District Court, it is that Court, and not the 
High Court, which can make an order for alimony. The 
High Court can make Buch order when it makes a decree for 
divorce or judicial separation. 2 


.Pam Matrimonial Courts. 

The Parsi Marriage and Divorce Act, 1866 (XV of 1866), Conutitntion of 
which applies to the whole of British India and to some of the 00 "**' 
scheduled districts, constitutes a special Court in each of the 
Presidency towns of Calcutta, Madras, and Bombay, and in 
such other places in the territories of the several Local Govern- 
ments 3 as such Governments respectively shall think fit. 4 

“Section 16. The Court so constituted in each of the Psni Chief 
Presidency towns shall be entitled the Parsi Chief Matrimonial couS? 0 "’* 1 
Court of Calcutta, Madras, or Bombay, as the case may be. 

“ The local limits of the jurisdiction of a Parsi Chief Matri- 
monial Court shall be conterminous with the local limits of 
the ordinary original civil jurisdiction 8 of the High Court. 

“ The Chief Justice of the High Court, or such other Judge 
of the same Court, as the Chief Justice shall from time to time 
appoint, shall be the Judge of Buch Matrimonial Court, and, in 
the trial of cases under thiB Act, he shall be aided by eleven 
delegates.” 6 

In this Act the expression “ High Court ” means the highest Court of 
Civil appeal in a port of India in which the Act operates. 7 

“ Section 17. Every Court so constituted at a place other Pani District 
than a Presidency town shall be entitled the Parsi District <mW 
Matrimonial Court of such place. 

“ Subject to the provisions contained in the next following 
section, the local limits of the jurisdiction of such Court shall 


* Dare v. Dare (1910), 84 .Mad., 
889# 

* Aot IV of 1869, a. 87. Wallace v. 
Wallace (1915), 40 Bom., 109; 17 
Bom. L. B., 948. The Court cannot 
make the order if there has been 
unreasonable delay: Lloyd v. Lloyd 
(1921), 44 Mad., 989. 

* The Governor-General in Council 
may invest the chief executive officer 


of any part of British India under 
the immediate administration of the 
Government of India with the powers 
vested by the Aot in ,a Local Govern- 
ment : 8. 52. 

♦ S. 15. 

* Ante , pp. 87, 90. 

• S. 16. 

» S. 2. 
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territorial 
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tricts within 
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Chief Matri- 
monial Court. 


Lppointment 
f delegates. 


Power to 
appoint new 
delegates. 


Selection of 
delegates. 


be conterminous with the limits of the district in which it 
is held. , ... 

/‘The Judge of the principal Court of original civil juris- 
diction at such place shall be the Judge of such Matrimonial 
Court, and, inthe trial of cases under this Act, he shall be 
aided by seven delegates. 1 

“ Section 18. The Local Government 2 may from time to 
time alter the local limits of the jurisdiction of any Parsi 
District Matrimonial Court, and may include within such 
limits any number of districts under its government. 

“ Section 19. Any district which the Local Government, 
on account of the fewness of the Parsi inhabitants, shall deem 
it expedient to include within the jurisdiction of any District 
Matrimonial Court, shall be included within the jurisdiction of 
the Parsi Chief Matrimonial Court for the territories under 
such Local Government where there is such Court.” 

“ Section 21. The Local Governments shall, in the Pre- 
sidency towns and districts subject to their respective Govern- 
ments, respectively appoint persons to be delegates to aid in 
the adjudication of cases arising under this Act. 

“ The persons so appointed shall be Parsis : their names 
shall be published in the official Gazette, and their number 
shall, within the local limits of the ordinary original civil 
jurisdiction of a High Court, be not more than thirty, and in 
districts beyond such limits not more than twenty. 

“ Section 22. The appointment of a delegate shall be for 
life. 

“But whenever a delegate shall die, or be desirous of 
relinquishing his office, or refuse or become incapable or unfit 
to act, or be convicted of an offence under the Indian Penal 
Code 3 or other law tor the time being in force, then and so 
ofjben the Locfid, Government 4 may appoint any other person, 
being a Parsi, to be a delegate in his stead, and the name of 
the person so appointed shall be published in the official 
Gazette.” 

“Section 24. The delegates selected under sections 16 5 
and 17° to aid in the adjudication of suits under the Act shall 
be taken under the orders of the Presiding Judge of the Court 


1 S. 17. 4 See Act X of 1897, s. 3 (29). 

• See Act X of 1897, 8. 3 (29); * Ante , p. 458. 

• Act XLV of 1860. • Ante, pp. 453, 454. 
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in due rotation from the delegates appointed by the Local 
Government under section 21.” 1 

“ Section 26. All suits instituted under the Act must be Court in which 
brought in the Court within the limits of whose jurisdiction brought!* 6 
the defendant resides 2 at the time of the institution of the 
suit. 

“ When the defendant shall at such time have left British 
India, such suit shall be brought in the Court at the place 
where the plaintiff and defendant last resided together. 

As to the grounds upon which a Matrimonial Court can givt a decree 
for nullity, for dissolution in the case of absence, and for divorce or 
judicial separation, or for restitution of conjugal rights, see sections 27 
to 36 of the Act. 


The Court has power to make an order for alimony. 3 Alimony. 

Except in a proceeding under this Act, a Civil Court has no power to 
mako a decree for alimony in the case of Parsis. 4 

“ Section 87. Notwithstanding anything hereinbefore con- Restitution in 
tained, no suit shall be brought in any Court to enforce any husband under 
marriage between Parsis, or any contract connected with, or wif^undeJ 
arising out of, any such marriage, if, at the date of the institu- fottrteen - 
tion of the suit, the husband shall not have completed the age 
of sixteen years, or the wife shall not have completed the 
age of fourteen years.” 

" Section 89. 6 Notwithstanding anything contained i n ^ e b 1 *^ |# of 
section 16 or section 17, where in the case of a trial in a Parsi durmg trial. 
Chief Matrimonial Court, not less than nine or, in the case of 
a trial in a Parsi District Matrimonial Court, not less than six 
delegates have attended throughout the proceedings, the trial 
shall not be invalid by reason of the absence during any part 
thereof of the other delegate or delegates. 

“Where at any stage of a trial in a Parsi Chief Matri- 
monial Court less than nine, or in a Parsi District Matrimonial 
Court less than six, delegates are present who have attended 
throughout the proceedings and the presiding Judge is of 
opinion that it is not possible without undue delay to secure 
the attendance throughout the proceedings of nine or six 
delegates, as the case may be, the proceedings shall be stayed 
and a new trial shall be held with the aid of fresh delegates.” 


1 Ante , p. 454. 

8 Gf. ante , p. 451. 
8 Ss. 33, 34. 


4 Goolbai v. Behramaha (1913), 88 
Bom., 615. 

* Added by Act XX of 1922, s. 2. 
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D«termi- “ Section 41. 1 In suits under the Act all questions of law 

qsMtiona of and procedure shall be determined by the presiding Judge; 

but the decision on the facts shall be the decision of the 
majority of the delegates who have attended throughout the 
trial : Provided that, where such delegates are equally divided 
in opinion, the decision on the facts shall be the decision of 
the presiding Judge. 

Appeaia. “ Section 42. An appeal shall lie to the High Court from 

the decision of any Court established under this Act, whether 
.a Chief Matrimonial Court or a District Matrimonial Court, 
on the ground of the decision being contrary to some law or 
usage having the force of law, or of a substantial error or 
defect in the procedure or investigation of the case which may 
have produced error or defect in the decision of the case upon 
the merits, and on no other ground.” 

The Court can make orders as to ' the maintenance, custody, 
and education of children under the age of sixteen years, the 
marriage of whose parents is the subject of the suit. 2 * 


Native Converts. 


Native Con- By the Native Converts’ Marriage Dissolution Act, 1866 
Dtafoiution*** (XXI of 1866), which extends to the whole of British India 
Acti except as regards the scheduled districts, 8 and has been 

declared to be in force in the Santhal Parganas 4 and in the 
Arakan Hill District, 5 and in several other scheduled districts, 
a mode of judicial divorce is provided in the case of a husband 
and wife who are domiciled in British India, and neither of 
whom is a Christian, Mahomedan, or Jew, the husband being 
over sixteen and the wife Over thirteen years of age. 

In this Aot the expression “ High Court ” means the highest Civil 
Court of appeal in any place to which the Act extends. 6 


Sait for 

conjugal 

society. 


“ Section 4. If a Native husband change his religion for 
Christianity, and if in consequence of such change his Native 
wife, for the space of six continuous months, desert or repu- 
diate him, he may sue her for conjugal society. 

“Section 5. If a Native wife change her religion for 
Christianity, and if in consequence of such change her Native 


1 As amended by Aot XX of 1023, 4 Beg. Ill of 1872, s. 8, Sob. 

..SCI). 6 Beg. IX of 1874, 8. 8. 

* S. 44. • Aot XXtof 1866, s. 8. 

t 6. 86 ; Act XV of 1874, e. 8. 
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husband, for the space oi six continuous months, desert or 
repudiate her, she may stie him for conjugal society. 

“ Section 6. If the respondent, at the time of the com- wheieeoitto 
moncement of such suit, reside 'within the ordinary original ** brought, 
civil jurisdiction of any of the High Courts of Judicature, the 
suit shall be commenced in such Court: otherwise it shall be 
commenced in the principal Civil Court of original jurisdiction 
of the district in which the defendant shall reside at the com- 
mencement of the suit” 

After an adjournment of the case for a year, and if the Dissolution, 
desertion or repudiation still continues, the Court can dissolve 
the marriage. 1 

“ Section 29. No appeal shall lie against any order or to 

decree made or passed by any Court in any suit instituted ^ urt * 

under this Act ; but if, at any stage of the suit, the respondent 
shall allege by way of defence that the marriage between the 
parties has been dissolved by the conversion of the petitioner, 
and that consequently the petitioner is not a Native husband 
or Native wife (as the case may be) within the meaning of this 
Act, the Judge, if he shall entertain any doubt as to the validity 
of such defence, shall, either of his own motion or on the 
application of the respondent, state the case and submit it 
with his own opinion thereon for the decision of the High 
Court.” 

“ Section 31. Every such case shall be decided by at least Caaetobe 
three Judges of the High Court, if such Court be the High u^ee^Judgos. 
Court at any of the Presidency towns.” 

As to the power of Judges of High Courts and other Judges to take Acknowledg- 
acknowledgments from married women disposing of or enlarging estates {JJarried^ 
of inheritance less than an estate in fee simple in cases to which the women. 
English law is applicable, 2 see the Conveyance of Land Act, 1854. ■* 


1 S. 16. Act XXI of 1866, ss. 15, 16. 

* Seepos$, p. 483. 


» Act XXXI of 1854, s. 5. 
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See Colonial Courts of Admiralty, ante, chapter xxxiii. 

Where the property in a registered ship or share therein is 
transmitted on marriage, death, bankruptcy, or otherwise 
to a person not qualified to own a British ship, then if the 
ship is registered in British India, the Court having the 
principal civil jurisdiction at the place of registration may, 
by or on behalf of the unqualified person, order a sale of 
the property so transmitted, and direct that the proceeds 
of the sale, after deducting the expenses thereof, be paid to 
the person entitled under such transmission or otherwise as 
the Court direct . 1 

A seaman or apprentice, or a person duly authorised on 
his behalf, may sue for his wages to an amount not exceeding 
five hundred rupees, before a magistrate acting in or near 
the place at which his service has terminated or at which he 
has been discharged, or at which any person on whom the 
claim is made is or resides, and the order made by the Court 
in the matter shall be final . 2 

No suit or proceeding for the recovery of wages under the 
sum of five hundred rupees shall be instituted by or on behalf 
of any seaman or apprentice in any Court of Admiralty or 
Vice-Admiralty or in any Courts of Civil jurisdiction other 
than the Court of Small Causes, where such Court exists, 
unless the owner of the ship is adjudged bankrupt, or unless 
the ship is under arrest or is sold by the authority of any 
such Court or unless the Magistrate refers the case to be 


1 67, 68 Viet. c. 60, s, 28. jurisdiction, which would here in- 

f Act I of 1869, s. 66. There is a elude the Court of a Magistrate in 
similar provision in 57, 68 Viot. e. 60, India, See 52, 53 Viet. c. 68, s. 13 
8. 164, which provides that the oase (11). 
shall be tried by a Oourt of summary 
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adjudged by such Court , 1 or where neither the owner nor the 
master of the ship is or resides within twenty mileB of the 
place where the seaman or apprentice is discharged or put 
ashore . 2 

Where a seaman is engaged for a voyage or engagement Wag<» not 
which is to terminate in the United Kingdom, he shall not ZTS?' 
be entitled to sue in any Court abroad for wages, unless he cert * i ” 
is discharged with such sanction as is required by the Mer- 
chant Shipping Act, 1894 (57, 58 Yict. cap. 60), and with 
the written consent of the master, or proves such ill-usage 
on the part of, or by the authority of, the master, as to 
warrant reasonable apprehension of danger to his life if he 
were to remain on board. 3 

The master of a ship has the same remedy for his wages Remedies of 

a master. 

as a seaman. 4 * 

As to the power of a Court to rescind a contract between 
owner or master and seaman or apprentice, see 57, 68 Viet, 
cap. 60, s. 168. 

A Colonial Court of Admiralty or a Vice- Admiralty Court Removal of 
may, upon the application of any owner of a ship or his" , *" ter ' 
agent, or of the consignee of the ship, 6 or of any certificated 
mate, or of one-third or more of the crew of the ship, remove 
the master of a ship within its jurisdiction, if that removal 
is shown to the satisfaction of the Court by evidence on oath 
to be necessary. 6 

The Court may appoint a new master instead of the one 
removed; but where the owner, agent, or consignee of the 
ship is within the jurisdiction of the Court, such appointment 
cannot be made without the consent of that owner, agent or 
consignee. 7 


The Board of Trade can re-issue and return the cancelled or sus- 
pended certificate. 8 


Nothing in the Indian Merchant Shipping Act, 1859, 
shall extend to any ship belonging to His Majesty or the 
Government. 9 * 

As to the authority of the Indian Legislature to authorise 


1 Aot I of 1859, s. 57. See 67, 58 
Viet. o. 60, s. 165. 

• 57, 68 Viet. o. 60, s. 165. 

• Ibid. s. 166 (1). 

4 Aot I of 1859, s. 58. See 57, 58 

Viet. o. 60, s. 167 ; 6 Edw. VII, c. 48, 

s. 57. \Morrier v. Lola Baghumal 


(1922), 50 Oslo., 29. 

* 57, 58 Viot. o. 60, s. 472 (1). 

4 Ibid . s. 472 (2). 

* Ibid. s. 472 (8). 

4 57, 58 Viot. c. 60, s, 474. 

* Aot I of 1859, s. 114, as amended 
by Aot XXV of 1919, s. 2. 
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- ■'*. 

a Court or. tribunal to make inquires as to shipping casualties 
and the conduct of officers, see 67, 68 Viet. cap. 60, s. 478. 
As to the powers of such Court, see Act V of 1888, as amended 
by Act XXV of 1919, s. 3. 

As to Courts of Survey, see 57, 68 Viet. cap. 60, ss. 487, 488. 

As to appeals to such Courts, see ibid. s. 275 (1). 

Where any district within which any Court, Justice of the 
Peace, or other Magistrate, has jurisdiction either unSer this 
Act or at Common Law for any purpose whatever is situate 
on the coast of any sea, or abutting on or projecting into any 
bay, channel, lake, river, or other navigable water, any such 
Court, Justice, or Magistrate shall have jurisdiction over any 
vessel being on, or lying or passing off, that coast or being 
in or near that bay, channel, lake, river, or navigable water, 
and over all persons aboard that vessel or for the time being 
belonging thereto, in the same manner as if the vessel or 
persons were within the limits of the original jurisdiction 
of the Court, Justice, or Magistrate. 1 

In the case of a ship being detained by the Government as 
unsafe, under powers given by the Indian Merchant Shipping 
Act, 1880,* an appeal lies to the Court of Survey for the port 
where the ship is detained. A reference may also be made by 
the Local Government. 3 

The Court of Survey for a port shall consist of a Judge 
sitting with two assessors. 4 

The Judge shall be a District Judge, Judge of a Court 
of Small Causes, Presidency Magistrate, Magistrate of the 
first class, or other fit person appointed in this behalf by the 
Local Government either generally or for any specified case. 6 

The Assessors shall be persons of nautical, engineering 
or other special skill and experience. 

One of them shall be appointed by the Local Government 
either generally or in each case, and the other shall be sum- 
moned by the Judge in the manner prescribed out of a list 
of persons from time to time, prepared fof the purpose, or, 
if there is no such list or if it is impracticable to procure 
the attendance of any person named in such list, shall be 
appointed by the Judge. 6 

i.' 1 67, 68 Viet. o. 60**. 686. * Ibid. s. 18. 

* Act vn of 1880, as. 7, 8. * Ibid. s. 14. 

•Ibid. f. 10. * Ibid. s. 16. 
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: fC Section 14 of the Burma Coast-lights Act, 1879 (Act IX 
‘of 1879), is as follows : 

“ If any dispute arises as to whether a vessel is chargeable Bum*Co»it- 
with any coast-light dues, expenses or costs under this Act, >e 
or as to the amount of such dues, expenses, or costs, such 
dispute shall, upon application made in that behalf by either 
of the Reputing parties, be heard and determined in the towns 
of Calcutta, Madras, and Bombay by a Presidency Magistrate, 
and elsewhere by any Magistrate exercising, at the place 
where the dispute arises, powers under the Code of Criminal 
Procedure 1 not less than those of a Magistrate of the second 
class. All decisions under this section shall he final." 

As to Naval Courts on the High Seas and abroad, see 57, 68 Viet. Kaval Courts, 
o. 60, ss. 480 to 486. 

As to appeals from such Courts, see 6 Edw. VII. c. 48, s. 68. 



CHAPTEK XLIII. 

Municipalities. 

As to the interference by a Civil Court with the action of 
municipalities, see ante, p. 801. 

In the following cases provision is made for suits against 
municipalities. 


A j mere. The Ajmere Municipalities Regulation, 1886, 1 docs not bar the juris- 

diction of a Civil Court to entertain a suit for damages at the instance of 
a person who has been wronged by an illegal action of the Committee. 2 


A 88am. 


AsBam, 
expenses and 
fees. 


In Assam any owner or occupier of land may contest his 
liability to pay any expenses or fees under Parts VI or VII of 
the Bengal Municipal Act, 1876, 3 or may contest the amount 
which he has been called upon to pay, in a Civil Court of 
competent jurisdiction. 4 

Where any damages or compensation is by chapter ii. 
directed to be paid by the Commissioners, the amount, and, if 
necessary, the apportionment of the same, in case of dispute, 
shall be ascertained and determined by a Civil Court of 
competent jurisdiction. 6 

By section 68 of the Assam Local Self-Government Act, 
1916, 6 any owner or occupier of land may contest his liability 
to pay any expenses under sections 60 and 61 of that Act, or 
may contest the amount which he has been called upon to 
pay, in a Civil Court of competent jurisdiction : 

Provided that the fact of such action being instituted shall 


* Reg. V. of 1886. 

* Municipal Board of Ajmere v. 
Kifayatullah (1915),{ft7 All., 22 0. 

» Ben. Act V oM876. 


« S. 189. 

* S. 190. 

* Assam Aot I of 1915. 
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be no bar to the recovery of the said amount under the 
provisions of the Act. 


Bengal. 

The Bengal Municipal Act, 1884 (Bengal Act III of 1884), 
applies to Bengal (except Calcutta and Sambalpur district), 

Eastern Bengal, and certain towns in Assam, and Bihar and 
Orissa. * 

By that Act no objection can be taken to any assessment Assessment, 
or rating, nor shall the liability of any person to be assessed 
or rated be questioned in any other manner or by any other 
authority than is provided by that Act. 1 

A Civil Court may determine whether the assessment is ultra vires. 1 

“ Section 183. Whenever any works or any alterations Recovery of 
and improvements'of which the Commissioners are authorised cost * of workB ' 
by Part V or Part VI of this Act to require the execution are 
executed by the occupier on the requisition of the Commis- 
sioners, or are executed by the Commissioners, and the cost 
thereof is recovered from the occupier, the cost thereof may, 
if the Commissioners shall certify that such cost ought to be 
borne by the owner, be deducted by such occupier from the 
next and following payments of his rent due or becoming due 
to such owner, or may be recovered by him in any Court of 
competent jurisdiction. 

“ Section 184. Any owner or occupier of land may contest Fee* and 
his liability to pay any expenses or fees under Part V or expcn,es- 
Part VI of that Act, or may contest the amount which he has 
been called upon to pay, in a Civil Court of competent 
jurisdiction. 

“ Section 185. Where any damages or compensation, other Damages and 
than compensation payable under section 35 (for land taken coa, ^ ea9&t * on 
up under the Land Acquisition Act) are by this Act directed to 
be paid by the Commissioners, the amount and, if necessary, 
the apportionment of the same shall in case of dispute be 
ascertained and determined by a Civil Court of competent 
jurisdiction.” 

There is a right to sue for the sale proceeds of materials Sale of 

: — — houses. 

1 8. 116. Chairman Municipal * Chairman, Giridih Municipality 
Board, Chopra v. Basudeo Narain v. Srish Chandra Mozumdar (1908), 

Singh (1910), 37 Oalo., 374. 35 Calc., 859 ; 12 0. W, N., 709. 
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of anything which has been, {foiled down or removed under 
the provisions of section 210. 1 * 

Bihar and Orissa. 

By section 378 , of the Bihar and Orissa Municipalities 
Act, 1922* any owner or occupier of land may contest his 
liability to pay any expenses or fees under sections 864 to 366, 
or may contest the amount which he has been called upon to 
pay in a Civil Court of competent jurisdiction. 

By section 879 of the same Act : “ Should a dispute arise 
touching the amount of compensation which the Commissioners 
are required by that Act to pay, it shall be settled in such 
rmmrfif as the parties may agree, or in default of agreement 
the amo unt and, if necessary, the apportionment of the same 
shall be ascertained and determined by a Civil Court of com- 
petent jurisdiction.” 

Calcutta. 

By the Calcutta Municipal Act, 1899 (Bengal Act III of 
1899), which applies only to Calcutta, the Chief Judge of the 
Court of Small Causes can determine whether a Commissioner 
has become disqualified from being a Commissioner under 
section 39 of the Act, and his decision is final. 3 

There is an appeal to the Calcutta Small Cause Court 
by a person dissatisfied with orders passed on his objection 
with regard to the assessment of property for the purpose 
of rates. 4 * 

Every decision made by the Court of Small Causes under 
this provision shall, subject to the provisions of section 6 of 
the Presidency Small Cause Court Act, 1882,® or section 25 
of the Provincial Small Cause Courts Act, 1881,® as the case 
may be, be final. 7 

If any difference arises between the Chairman and persons ; 
affected by his action in providing and making ways, water* 
courses, and drains in substitution for any that may be 
interrupted, injured or rendered useless by the execution of 
drainage works, such differences shall be settled by the Court 

i g. ai8, - Corporation, of Calcutta v. Cohen 

* S. & 0. Aet VII of 1922. (1901), 6 C. W. N., 480. 

- » 8. 41. • Ante, p. 258. 

* Ben. Act IH of 1699, a. 162, oon- « Ante, p. 275. 

famed by Aet Xn ol 1888, h 1. See * Ben. Aet in of 1899, s. 163. 
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Jot Small Causes having jurisdiction in the place where such 
works are executed. 1 

If, when the Chairman demands payment of any expenses Reference to 
under section 602 of the Act (i.e. payable under the Act or oS^ 0 *"** 
any rule, bye-law, or regulation), his right to demand the same 
or the amount of the demand is disputed, he shall refer the 
case for the determination of the Court of Small Causes, or, 
if the amount involved exceeds Wo thousand rupees, the 
High Court. 2 

“Section 617. Where in any case not so provided for, Application to 
any municipal authority or person is required by or under court in'Sher 
this Act or any rule, bye-law, or regulation made thereunder <*•“■ 
to pay any expenses or any compensation, the amount to be 
so paid and, if necessary, the apportionment of the same, 
shall, in case of dispute, be determined, except as iB otherwise 
provided in section 505, sub-section (S), 3 section 518, 4 * section 
596, 6 section 615, 6 and section 632, 7 and in the Land Acquisi- 
tion Act, 1894, 8 as amended by section 557 of this Act, by the 
Court of Small Causes.”. 


Although the Small Cause Court has exclusive jurisdiction to assess 
the amount of compensation, a Civil Court, otherwise having jurisdiction, 
may, in appropriate circumstances, grant a declaratory decree. 0 


“Section 619. Instead of proceeding in any manner Power to sm. 
hereinbefore prescribed for the recovery of any expenses or 
compensation of which the amount due has been ascertained 
as provided in the Act, or after such proceedings have been 
taken unsuccessfully or with only partial success, the sum due 
or the balance of the sum due, as the case may be, may be 
recovered by suit brought in any Court of competent juris- 
diction against the person liable for the same.” 

“Section 627. The Chief Judge of the Court of Small Debg»«oaot 

powers of 

— Chief Judge. 


i Ben. Act III of 1899, s. 324 (1). 

» S. 616 (1). 

* Compensation for seizure of 
medicine as unwholesome or unfit 
for medicine, s. 605 (3). A magistrate 
can under that section give compen- 

sation. 

* C ompensa tion for destruction of 

hut or ^hed to prevent the spread 
of a dangerous disease. 

s Compensation for entry on' land 

T. CLJ.I. 


adjacent to works. 

6 Compensation by offenders for 
damage done to property of the 
Corporation. 

7 Compensation to complainant in 
case of nuisance. 

* Act I of 1894. 

* Joseph v. Calcutta Corporation 
(1916), 48 I. A., 248 ; 44 Calc., 87; 
21 0. W. N. # 194; 18 Bom. L. R., 
878. 

30 
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Causes of Calcutta may delegate, either generally or specially, 
to any other Judge of the said Court his power to receive 
applications except the hearing and adjudication thereof.” 


Bombay District Municipalities. 

By section 50a of the Bombay District Municipalities Act, 
1901, 1 added to that Act by section 1 of Bombay Act X 
of 1912: 

(1) In any municipal district to which a survey of lands 

other than lands ordinarily used for the purpose 
of agriculture only has been or shall be extended 
under any law for the time being in force, where 
any property or right in or over any property is 
claimed by or on behalf of the Municipality, or by 
any person as against the Municipality, it shall be 
lawful for the Collector, after formal inquiry, of 

1 which due notice has been given, to pass an order 
deciding the claim. 

(2) Any suit instituted in any Civil Court after the expira- 

tion of one year from the date of any order passed 
by the Collector under sub-section (1), or, if one or 
more appeals have been made against such order 
within the period of limitation, then from the date 
of any order passed by the final appellate authority 
as determined according to section 204 of the 
Bombay Law Revenue Code, 1879, 2 Bhall be dis- 
missed (although limitation has not been set up 
as a defence) if the suit is brought to set aside such 
order or if the relief claimed is inconsistent with 
such order, provided that the plaintiff has had due 
notice of such order. 

(3) (a) The powers conferred by this section on a Collector 

may also be exercised by an Assistant or Deputy 
Collector or by a survey officer, as defined in the 
Bombay Revenue Code, 1879. 

A District Court may determine a dispute with respect 
to any compensation, damages, costs and expenses directed 
to be paid by the Act, the amount and, if necessary, the 
apportionment of the same in the event of the panchayat 


* Bom. Act HI of 1901. 


1 Bom. Act V of 1879. 
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appointed under section 160 (2) by the District Judge not 
gwing a decision within one month from its appointment. 1 

No appeal lies from the decision of a District Judge under this 
provision . 2 


City of Bombay. 

The following provisions are to be found in the City of 
Bombay Municipal Act, 1888 : 3 

The jurisdiction conferred by that Act upon Appellate Benches of 
Municipal Authorities and upon Presidency and other Magistrates and 
Courts of Small Causes or any Judge of such a Court are as valid as if 
the Act had been passed by the Governor-General in Legislative 
Council . 4 


There is an appeal to the Chief Judge of the Small Cause Appeal against 
Court at Bombay 6 from an order of the Commission rejecting revision of 
any claim, objection, or choice made in respect of the Muni- e,eotoral h " t 
eipal Roll under section 19.° 

If the Chief Judge be unable to dispose of such application 
in the specified time, he may transfer it for hearing to any 
Judge of the Small Cause Court. 7 

The Chief Judge of the Small Cause Court can determine Election of 
the validity of the qualification of a person who has been counc,Uor * 
declared to be elected a councillor, or the validity of his 


election. 8 

The Chief Judge’s order is conclusive. 9 

Appeals against any rateable value or tax fixed or charged Appeal, 
under the Act shall be heard and determined by the Chief tlra andtou*. 
Judge of the Small Cause Court. 10 

If before or on the hearing of any such appeal any question Reference to 

Bombay High 
Court. 


1 Bom. Act III of 1901, s. 160 (3). 
As to the determination and recovery 
of costs and expenses directed by the 
Act to be paid, see Bom. Act VII I of 
1914, s. 27. 

a Chunilal Vvrchand v. Ahmeda • 
bad Municipality (1911), 30 Bom., 47. 

8 Bom. Act III of 1888. 

4 Act XII of 1888, s. 1. 

8 Bom. Act III of 1888, s. 3 ( l ). 

8 S. 20. As to the duty of the 
Judge, see In the rriatter of Sarafally 
Mcmooji (1910), 34 Bom., G59; 12 
Bom. L. ft., 737. 


7 S. 20 (2), added to the Act by 
Bom. Act VI of 1922, a. 10. 

8 S. 33 (1). 

• S. 83 (3). Bhaishankar Nanabhai 
v. Municipal Corporation of Bombay 
(1907), 81 Bom., 604; 9 Bom. L. B., 
417. Where the Chiof Judge im- 
properly refuses to enter upon a 
complaint, an order can be made 
under s. 45 of the Specific Belief 
Act (I of 1877); In the matter of 
Sarafally Mamooji (1910), 34 Bom., 
059; 12 Bom. L. B., 737. 

“ Ss. 217, 218. 
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of law or usage having the force of law, or the construction of 
a document, which construction may affect the merits, arises 
or on which the Chief Judge of the Court of Small Causes of 
Bombay entertains reasonable doubt, the Chief Judge may, 
either of his own motion or on the application of either or any 
pf the parties, draw up a statement of the facts of the case and 
the point on which doubt is entertained, and -refer the state- 
ment, with his own opinion on the point, for the decision of 
the High Court of Judicature at Bombay. 1 

Unappealed values and taxes and decisions on appeal are final. 2 

If, when the Commissioner demands payment of any 
expenses under section 491 (for work done under the Act), his 
right to demand the same or the amount of the demand is 
disputed, or if, in the case of expenses incurred by the Com- 
missioner in taking temporary measures under Bub-section (2) 
of section 329 (repairing or enclosing dangerous places), the 
necessity for such temporary measures is disputed, the Com- 
missioner shall refer the case for the determination of the 
Chief Judge of the Small Cause Court. 3 

If, in any case not falling under section 491, any person is 
required by the Act or by any regulation or bye-law framed 
under the Act, to pay any expenses or any compensation, the 
amount to be so paid and, if necessary, the apportionment of 
the same shall, in case of dispute, be determined, except as is 
otherwise provided in sections 502 and 515, by the Chief Judge 
of the Small Cause Court. 4 * 

The amount determined is recoverable as if it were due 
under a decree of the Small Cause Court. 6 

An appeal lies to the High Court at Bombay from a 
decision passed by the Chief Judge of the Court of Small 
Causes of Bombay under section 508 or section 504, when the 
amount of the claim in respect of which the decision is passed 
exceeds two thousand rupees. 6 

Where it does not exceed that amount the decision of the 
Chief Judge is final. 7 

1 Act XII of 1888, s. 8 (1). Includes a decision granting «m- 

* Bom. Aot III of 1688, i. 219 (1). pensation in case of a set-back: 

* 8. 608. Municipal Commissioner for Bombay 

4 S. 604. V. Abdul Huk (Syed) (1898), &$om., 

’ • S. 605. 184. ' :p 

« Act XII of 1868, s. 8 (1). This ' AetXII of 1888, s. 8 (8). 
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i Instead of proceeding in the above manner, or after such Suit for 
proceedings have been taken unsuccessfully or with only S^mom of 
partial, success, the sum due or the balance of the Bum due, com P wl “ tion * 
as the case may be, may be recovered by a Buit brought 
against the person liable for the same in any Court of com- 
petent jurisdiction . 1 

If the owner of any building or land is prevented by the Remedy of 
occupier thereof from complying with any provision of this 
Act or of any regulation or bye-law made under the Act or 
with any requisition made under the Act or under any such 
regulation or bye-law, in respect of such building or land, the 
owner may apply to the Chief Judge of the Small Cause 
Court. 2 

The Chief Judge may make a written order requiring the TteUs**tum ot 
occupier of the building or land to afford all reasonable {am Judge, 
facilities to the owner for complying with any provision of 
the Act, and may also, if he thinks fit, direct that the costs of 
such application and order be paid by the occupier. 3 

The Chief Judge of the Small Cause Court may : 

(а) delegate, either generally or specially to any other 

Judge of the said Court, power to receive applica- 
tions, appeals, and references under the Act and to 
discharge any other duty in connection with such 
applications, appeals, and references, except the 
hearing and adjudication thereof ; 

(б) if, for any reason, it shall be necessary so to do in 

order to secure the disposal of any application made 
to him under section 20 4 within the limited period 
prescribed in that section, delegate to any other 
Judge of such Court the hearing and adjudication of 
the application. 6 

Madras. 

The Madras District Municipalities Act, 1884,® as amended 
by the Madras District Municipalities Act Amendment Act, 

1897, 7 contains the following : 

As to the immunit y of the Chairman from suit, see Madras Act IV of 

» S. 606. 4 p. 467. 

•8.607(1). *8.612. 

* 8. 607 (2). As to the effect of • Mad. Act IV of 1884. 

such order, see s. 607 (3). * Mad. Aot m of 1807, 
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1884, a. 261 (4), as amended by Madras Act III of 1897, b. 171, ante, 

p. 810. 

Wont of form No proceedings under the Act shall from defect in form be 

m proceeding*, or se j aside by any Court of Justice. No suit shall 

be brought in any Court to recover any sum of money collected 
under the authority of the Act or to recover damages on 
account of any assessment, or collection of money under such 
authority, provided that the provisions of the Act have been in 
substance and effect complied with, and no distraint or sale 
under the Act shall be deemed unlawful for any error or defect 
of form. 1 


Madras City. 

Disqualifies By the Madras City Municipal Act, 1919, 2 the Chief Judge 
of the Small Cause Court shall in case of dispute determine 
whether a person is disqualified for office as a councillor. 
Determination “Section 888. Where in any case not provided for in 
cLeeCourt of section 895 (damage to municipal property), any municipal 
sum* payable, authority or any person is required by and under this Act or any 
rule, bye-law, or regulation made under it to pay any damages, 
compensation, charges or expenses or contributions, the 
amount or apportionment of the same shall, in case of dispute, 
be ascertained and determined, except as is otherwise provided 
in section 385 (destruction of hut to prevent spread of disease), 
section 879 (entry on lands adjacent to works), and in the 
Land Acquisition Act, 1894,® by the Chief Judge of the Small 
Cause Court.” 


Burma. 

Reference** to By the Burma Municipal Act, 1898 (Burma Act III of 
•uesiiment. jq 98), except in the case of the Rangoon Municipality, if upon 
an appeal from the decision of a sub-committee inquiring into 
an objection to an assessment 4 any question as to the liability 
to, or the principle of, assessment arises on which he enter- 
tains doubt, the Deputy Commissioner or Commissioner 
hearing the appeal may, of his own motion, and shall, on the 
application of the appellant, or of the president of the respon- 
dent committee, made at the hearing, draw up a statement of 


* Mad. Aot IV of 1884, s. 962, as * Mad. Act IV of 1919, s. 84. 

amended by Mad. Aot MI of 1897, * Act I of 1894. 

s. 172, and Mad. Aot IV of 1916, s. 2. * Bur. Aot IM of 1898, b. 68 (1), (2). 
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the facts of the case and the point on which doubt is enter- 
tained, and refer the statement, with his own opinion on the 
point and 'the record of the case, for the decision of the High 
Court at Rangoon. 1 

When such decision has been sent to the officer who made 
the reference he must dispose of the case in conformity there- 
with. 2 

Subject to the above, the decision of the sub-committee, 
Deputy-Commissioner, or Commissioner, as the case may be, 
is final. 3 

An appeal from the decision of the President of the Settlement ot^ 
Rangoon Municipality, settling an assessment list, lies to the i U Rangoon. 
Judge of the Court of Small Causes. 4 

If on the hearing of such appeal any question as to the 
liability to, or the principle of, assessment arises on which he 
entertains doubt, the Judge hearing the appeal may of his own 
motion, and shall, on the application of the appellant, or the 
president of the respondent committee, made at the hearing, 
draw up a statement of the facts of the case and the point on 
which doubt is entertained, and refer the statement with his 
own opinion on the point and the record of the case, for the 
decision of the High Court at Rangoon. 8 


Punjab. 

Under section 84 (2) of the Punjab Municipalities Act, Reference of 
1911, the officer hearing an appeal against the assessment or * pp<a1 ' 
levy of any tax or against the refusal to refund any tax under 
the Act, may, either of his own motion or on the application 
of any person interested, draw up a statement of the facts of 
the case, and the point on which doubt is entertained and 
refer the statement with his opinion on the point for the 
decision of the High Court at Lahore. 6 

By section 319 a similar power of reference is given in the 
case of a question as to the legality of the prohibition, direc- 
tion, notice or order under appeal. 

* But. Act XI of 1922, Seh. I. * Bur. Act III of 1898, s. 64 (6), as 

* Buz. Aet HI of 1898, b. 68 (6). amended by Bur. Act XI of 1922, 

* Ibid. g. 68 (7). Boh- L 

* Ibid. s. 64 (2). * Fuaj. Act in of 1911, a. 84 (2). 
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United Provinces. 

The United Provinces Municipalities Act, 1916, 1 contains 
the following : — 

“ Section 162. — (1) If daring the hearing of an appeal 
relating to taxation, a question as to the liability to, or the 
principle* of assessment of, a tax arises on which the officer 
hearing the appeal entertains reasonable doubt he may, either 
on his own motion or on the application of a person interested, 
draw up a statement of the facts of the case and the point on 
which doubt is entertained, and refer the statement with his 
own opinion on the point for the decision of the High Court.” 

“ Section 164. — (1) No Objection shall be taken to a valua- 
tion or assessment, nor shall the liability of a person to be 
assessed or taxed be questioned in any other manner or by 
any other authority than is provided in the Act. 

“ (2) The order of the appellate authority confirming, 
setting aside, or modifying an order in respect of valuation 
or assessment or liability to assessment or taxation shall 
be final.” 


1 U. P. Aot II of 1916. 



CHAPTER XLIY. 

Patents, Designs, and Copyright. 


The following provisions are to be found in the Indian Patents 
and Designs Act, 1911 (II of 1911) : — 

The Governor-General in Council may refer a petition for S xte n»ion 1 
the extension of the term of a patent 1 or for revocation of a **"“ ° ’***"*• 
patent 2 to a High Court 3 for disposal. 

A High Court can on a petition being presented to it Revocation of 
revoke a patent on specified grounds. 4 * . p * tenfc 

A High Court may, if it thinks fit, direct an issue for the Framing tone 
trial, before itself or any other High Court, or any District tueCoorts!* 0 ” 
Court, of any question arising upon a petition to itself for 
revocation of a patent.® 

If the issue is directed to another High Court, the finding 
shall be certified by that Court to the High Court directing 
the issue. 6 

If the issue be directed to a District Court, the finding of 
that Court is not subject to appeal, but a copy of the evidence 
taken upon the trial certified by the Judge of the Court shall 
be transmitted, together with any remarks which he may think 
fit to make thereon, to the High Court directing the issue, and 
the TTigh Court may thereupon act upon the finding of the 
District Court, or dispose of the petition on the evidence 
recorded, or direct a new trial. 7 

A patentee may institute a suit in a District Court 8 having Suit* for 
jurisdiction 8 for infringement of a patent. 10 c^petSt*” 4 

1 Act n of 1911, s. 15 (3). * Ibid. s. 28 (2). 

* Ibid. 8. 22 (2). * Ibid. a. 28 (8). 

* I.e. the highest Civil Court of * This includes a High Courtacting 

Appeal in a Province : Act X of 1897, in its ordinary original civil juris- 

s. S (24). diction. 

• Act II of 1911, s. 26. » See ante, p. 298. 

• Ibid. *. 28 (1). *• Act II of 1911, s. 29 (1). 
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A High Court has power to rectify the register kept under 
the Act . 1 * * * * * * 


Copyright. 

Jurisdiction Every suit or other civil proceeding regarding infringe- 
S>pyTight U Act. ment of copyright shall be instituted and tried in the High 
Court or the Court of the District Judge . 8 

1 Act EE of 1911, s. 64. Tho Con- India in which the Act operates : 

troller has no jurisdiction to cancel Act X of 1897, s. 3 (24). “ District 

the registration: Qammeter v. Con- Judge*’ here means the Judge of a 

troller of Patents and Designs (1917), principal Civil Court of original juris- 

22 C. W. N., 580. diction, but does not include a High 

1 Act HI of 1914, s. 13. 11 High Court in the exercise of its ordinary 

Court ** here means the highest Civil or extraordinary original civil juris- 

Court of Appeal in the part of British diction. Ibid . s. 8 (15). 



CHAPTER XLV. 

Settled Estates. 

By the Bengal Settled Estates Act, 1904, 1 which provides for Weui»i Settled 
the making of family settlements by landholders in Bengal, if *** 
the right of the applicant to make the settlement is disputed 
by or on behalf of any person interested or claiming to be 
interested in the estate, the Local Government may, if it 
thinks fit, refer the matter in dispute to the Civil Court 2 for 
decision, before determining whether to reject the application 
or to grant permission to make the proposed settlement. The 
decision of the Civil Court is deemed to be a decree, and an 
appeal therefrom lies to the High Court. 

The Oudh Settled Estates Act, 1917, 3 contains the follow- Oudh Settled 

. Estate*, 

ing 

“ Section 21. — (1) No Court shall question the validity or 
propriety of any declaration made under section 10 (as to the 
property being held subject to, or exempt from, the provisions 
of the Act) : 

(a) Except in so far as the declaration purports to affect 

property not included in the written permission 
granted by the Local Government, or 

(b) (where permission has been granted under section 6 4 * or 

7 8 ) except in so far as the person by whom the 
declaration is made shall be found not to have been 
entitled to and in possession of a permanent, heritable, 
and transferable right in the immovable property 
included therein, or such person was not competent 
to contract, or 


1 Ben. Aot HI of 1904, *. 8 (1). s. 2 (jj). 

* This maaria the principal Civil * U. P. Act V of 1917. 

Court having original jurisdiction 4 Permission to settle estate, 

in the area in which the estate or 6 Permission to add to settled 

any part thereof is situated; ibid, estate. 
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(c) (where permission has been granted under section 8 *) 
unless such person shall be found not to have been 
entitled to and in possession of the settled estate at. 
the date of the application under that section, or the 
declaration sought to be revoked was irrevocable. 

“ (2) Except as provided in sub-section (1) no Court shall 
exercise jurisdiction in or over the following matters : 

(a) the legality, propriety, or regularity of an application 

under sections 8, 1 2 7, 3 or 8, 4 * or of any proceeding 
held or order passed theredn ; 

(b) the legality, propriety, regularity, or sufficiency of any 

notice issued under section 5 ; 

(c) the rejection of an application under section 4,® or the 

grant or refusal under sections 6, 6 7, 7 or 8 ; 8 

(d) the legality, propriety, or regularity of any permission 

granted under section 9, 9 or of any proceeding held 
under section 18, sub-section (2) ; 10 

(e) the sufficiency or otherwise of the reasons for the issue 

of a notification under section 14 ; 11 
(/) the exercise by the Local Government or a Collector 
or Commissioner of any discretion to grant, refuse, 
modify or cancel any sanction vested in it or him by 
sections 16, 12 17, 13 18, 14 or 19 ; 16 
(</) the propriety or validity of any decision under sections 
16, 12 17, 13 18, 14 or 19 16 that any transfer is of is not 
for a public purpose or of a charitable or religious 
nature, or that any lease is or is not for an agri- 
cultural purpose.” 

1 Permission to revoke a deolara- • Refusal of permission to revoke 
tion. declaration. 

8 Application for permission to 8 Grant of permission, 
settle property. 10 Note in register and notice in 

8 Application for permission to add Gazette. 

to the estate. 11 Exclusion of estate from opera- 

4 Application for permission to tion of Act. 
revoke a declaration. 18 Transfer of settled estate for a 

9 Rejection by the Iiooal Govern- public purpose. 

m&nt- 18 Agricultural leases of settled 

9 Refusal by Local Government. estate. 

8 Refusal to permit addition to 14 Other leases of settled estate, 

settled estate. ■ 18 Appeals to the Commissioner. 



CHAPTER XL VI. 

Stamps and Registration of Documents. 

By the Indian Stamp Act, 1899 (II of 1899), section 57 (l), 1 Reference to 
the Chief Controlling Revenue Authority may state any case H,gh Co,,rt • 
referred to it by a Collector, when he feels in doubt as to the 
amount of duty with which any instrument is chargeable, 8 or 
otherwise coming to its notice, and refer such case with its 
opinion thereon : 

(a) If the case arises in the territories for the time being 
administered by the Governor of Fort St. George in Council, 
or the Governor of Bombay in Council — to the High Court at 
Madras or Bombay, as the case may be ; 

(b) if it arises in the United Provinces of Agra and Oudh, 8 
or in Ajmere — to the High Court at Allahabad ; 

(bb) if it arises in the territories for the time being 
administered by the Governors of Bihar and Orissa — to the 
High Court at Patna ; * 

(c) if it arises in the territories for the time being 
administered by the Governor of the Punjab or in British 
Baluchistan — to the High Court at Lahore ; 

(d) if it arises in the Central Provinces — to the High 
Court at Bombay ; 

( e ) if it arises in Burma to the High Court at Rangoon ; 0 

If) if it arises in any other part of British India — to the 

High Court of Fort William in Bengal. 6 

Where a Collector has certified that an instrument is duly stamped 
or is not chargeable with duty, a reference cannot be made. 7 

(2) Every such case shall be decided by not less than 

1 This does not apply to Court fees, * Bur. Act XI of 1922, 8ch. I. 
g. 77. • Aot If of 1899, s. 67 (1). 

• Aot II of 1899, s. 66 (2). 1 Stamp reference (1917), 40 All., 

• Aot VII of 1902, s. 2. 198; Reference under Stamp Act 

• Aot XIII of 1916, s. 2, Soh. (1901), 26 Mad., 761 ; ibid. 762. 
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three Judges of the High Court to which it is referred, and in 
case of difference the opinion of the majority shall prevail. 1 

If any Court, other than one of the above-mentioned 
' Courts, feels doubt 2 as to the amount of duty to be paid in 
respect of any instrument which can be admitted in evidence 
on payment of the duty chargeable and of a penalty, 3 the 
Judge may draw up a statement of the case and refer it, with 
his own opinion thereon, for the decision of the High Court 
to which, if he were the Chief Controlling Revenue Authority, 
he would refer the same. 4 

When such reference is made by a Court subordinate to a 
District Court it shall be made through the District Court, 
and, when made by any subordinate Revenue Court, it shall 
be made through the Court immediately superior. 6 

As to the revision of decisions of Courts as to the sufficiency of 
stamps, see section 61 of the Act. 


Registration of Documents. 

By the Registration Act, 1908,® section 77, where the 
registrar refuses to order the document to be registered under 
section 72 7 or section 76, 8 any person claiming under such 
document, or his representative, assign, or agent, may, within 
thirty days after the making of the order of refusal, institute 
in the Civil Court, within the local limits of whose original 
jurisdiction is situate the office in which the document is 
sought to be registered, a suit for a decree directing the docu- 
ment to be registered in such office, if it be duly presented 
for registration within thirty days after the passing of such 
decree. 


» S. 67 (2). 

1 Of. Reference under Stamp Act 
(1887), 11 Mod., 88. 

» S. 86, proviso (a). 

« S. 60 (1). » 

■ S. 60 (3). 

• Act XVI of 1908. 


* Where the refusal is made on 
the ground of denial of execution. 

* Where the refusal is made on 

the ground that the property to 
whioh it relates is not situate within 
the district of the registrar. * 



CHAPTER XL VII. 

Taluqdars. 

In the following enactments, which provide for the liquidation iPM jm bemi 
of the debts of incumbered estates of taluqdars by the Revenue 
authorities, suits in Civil Courts are barred or stayed, as the 
case may be : 

A j mere Taluqdars’ Relief Regulation, 1872. 1 

Ahmadabad Taluqdars Act, 1862. 2 

Broach and Kaira Incumbered Estates Act, 1881. 3 

Sindh Incumbered Estates Act, 1896. 4 * 

Oudh Taluqdars’ Relief Act, 1870. 6 

Chota Nagpur Incumbered Estates Act, 1876.® 

Bundelkhand Incumbered Estates Act, 1903, 7 * as amended 
and extended by United Provinces Act V of 1916. 

Gujarat Taluqdars Act, 1888.® 

By the Ajmere Taluqdars Regulation, 1872,® on the Ajmer® 
publication of a declaration that the immovable property of a 11 1 
Taluqdar, Thakur, or Jagirdar is under the management of the 
Court of the Commissioner, all proceedings in respect to such 
debts or liabilities which may then be pending in any Civil 
Court in British India shall be barred ; and all processes, 
executions and attachments for, or in respect of, such debts or 
liabilities shall become null and void. 10 

By section 6 of that Regulation, as long as management in stay of 
the Court of the Commissioner continues, all Civil Courts, proce * d * ng *' 
except the Court of the Commissioner, are precluded from 


1 Keg. IV of 1872, bs. 5, 6. 

■ Bom. Act VI of 1862, bs. 2, 6. 

* Act XXI of 1881, s.9. 

• Aot XX of 1896, sg. 5, 9. 

* Aot XXIV of 1870, bs. 4, 8. 

• Act VI of 1876, s. 3 ; see s. 28. 

An to a Revenue Court,' Bed Pratap 

Udainath Shah Deo V. Madan Mohan 
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Nath Sabi (1910), 88 Calc., 288. As 
to suits brought when the property 
is restored, see Ben. Act III of 1909, 
s. 12 ; Act VI of 1876, s. 12 a. 

7 U. P. Act I of 1903, 88. 9, 10. 

• Bom. Act VI of 1888, s. 21. 

• Reg IV of 1872, ante, p. 105. 

Ibid . s. 6. 
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entertaining any application, petition, or suit respecting the 
immovable property of a Taluqdar, Thakur, or Jagirdar : 

Provided that the Commissioner may refer any such case 
for investigation and decision by any Court subordinate to 
him. 1 

Under the Ahmadabad Taluqdars Act, 1862, suits and 
. appeals in respect of debts and liabilities other than incurred 
to Government are permanently stayed from the publication 
of the declaration, 2 and during the management taluqdars and 
their estates and persons are exempt from civil process. 3 

The Broach and Kaira Incumbered Estates Act, 1881, also 
protects the property under management from civil process. 4 * 

It does not preclude the Courts in Broach and Kaira from 
having jurisdiction in suits relating to the succession to any 
immovable property, brought under the operation of the Act 
and disposing of such suits. 6 

There is a similar provision in the Sindh Incumbered 
Estates Act, 1896, 6 and in the Oudh Taluqdars’ Belief Act, 
1870. 7 

In the Broach and Kaira Incumbered Estates Act, 1881 
(XVI of 1881), provision is made for the stay of pending pro- 
ceedings and the bar of fresh proceedings in cases in which 
the management has been taken over by order of the Com- 
missioner. 8 

There is a similar provision in the Sindh Incumbered 
Estates Act, 1896, 6 and in the Bundelkhand Incumbered 
Estates Acts, 1908. 10 

The Bundelkhand Incumbered Estates (Amendment) Act, 
1915, 11 extended the operation of the Act of 1903 to other 
districts, and applied the provisions, referring to proprietors 
to persons in Mirzapur having heritable and transferable 
rights. 12 

A special Judge can be appointed under section 4 of the 
Act of 1903 by the Local Government to determine claims 
under that Act. 


1 Beg. IV of 1873, s. 6, ante, p. 109. from immovable property. 

* Bom. Act VI of 1862, e. 2, * Act XXI of 1881, 8. 9. 

* Ibid. b. 6k • Act XX of 1696, s. 9. 

«Aot XXI of J881,s.27. *• U. P. Aot I of 1908. > 

* Ibid. g. 87. “ U. P. Act V of,1915. 

* Act XX of 1696, 8. 89. u Ibid, b. 4, inserting 8. 2 a in II, F. 

» Aot XXIV of, 1670, ■. 29. This Aot I of 1908. 

it includes suite for nmintenanoe 
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5 In case of an order being made under the Chota Nagpur «*<*» 
Incumbered Estates Act, 1876 (VI of 1876), vesting thenSL. 
management of property in an officer appointed by the 
Commissioner, all proceedings then pending in any Civil Court 
in British India, or in any Revenue Court 1 * in Bengal 8 with 
respect to the debts or liabilities of a holder of immovable 
property, other than debts due or liabilities incurred by 
Government shall be barred. 3 

Under the Chota Nagpur Incumbered Estates Amendment 
Act, 1909 (Bengal Act III of 1909), no suit can be brought to 
charge any person to whom property is restored on the debts 
and liabilities being paid or discharged or an arrangement 
made for the discharge : 

(i) Upon any promise made after such restoration, to pay 
any debt contracted while the management of the property 
was vested in the manager ; or • 

(ii) Upon any ratification made after such restoration, or 
any promise or contract made while the management of the 
property was vested in the manager. 4 * * * 


As to the barring of debts not duly notified, see Act VI of 1870, as 
amended by Bengal Act III of 1909, s. 7. 

Similar protection is to be found in the Sindh Incumbered Sindh. 
Estates Act, 1896.° 

No suit lies against Government or against any officer of Gnjunt 
Government to set aside any decision or order of a Survey partition. 
Officer or Collector under sections 6 (determination of disputes) 
and 7 (custody and amendment of records) of the Gujarat 
Taluqdars Act, 1888.® 

That Act extends only to the districts of Ahmadabad, 

Kaira, Broach and the Panch Mahals. Power is given to the 
Taluqdari officer as the Governor in Council appoints in this 
behalf to partition taluqdari estates on the application of a 
person who has obtained a final decree of a Court of competent 
jurisdiction declaring him to be entitled to a share or of a 


1 This includes a Revenue Court * Aet VI of 1876, s. 8. 

deciding a rent suit or executing 4 Ben. Act III of 1909, s. 12 ; Act 

rent decrees : Pratap Udamatk Shah VI of 1876, s. 12a* 

Deo v. Madam, Mohan Nath Sabi 4 Act XX of 1896, ss. 6, 9* 

(1910), 88 Calo., 288. 4 Bom. Act VI of 1888, s. 8. 

• Ben. Act IH of 1909, s. 4 (1). 

fa C.J.I. 
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co-sharer whose name is recorded in the settlement register 
prepared in accordance with the Act . 1 

Such officer shall pass a decision declaring the nature and 
extent of the interest of the applicants and of the other co- 
sharers . 2 

An appeal lies from such decision to the District Court, as 
if such decision were a decree of a Court from whose decisions 
the District Court is authorised to hear appeals . 8 

No Civil Court can entertain any suit or application for 
the partition of a taluqdari estate. This does not affect the 
jurisdiction of the High Court of Bombay . 4 


» Bom. Act VI of 1888, ss. 10-15. a Ibid. s. 16 (1). 

• Ibid. s. 15 (2). * Ibid. a. 21. 



CHAPTER XL VIII. 

Trusts and Mortgages. 

In cases to which English law is applicable 1 * powers are given Tnwto**’ and 
to the High Courts 3 by the Indian Trustees Act, 1866, 8 * and PowurScL 
the Trustees’ and Mortgagees’ Powers Act, 1866. 4 

Indian Trustees Act, 1866. 

A High Court may vest the estates of lunatic trustees and Lunatic 
mortgagees, 5 and also release their contingent rights in im- mortgagee*! 
movable property, 6 and may transfer stock 7 or Government 
securities held by them on trust or mortgage. 8 
It may also make a vesting order : 

(a) Where any stock or Government security is standing Lunatic 

in the name of a deceased person whose executor or admiuis- ndminUtratur. 
trator is a lunatic or of unsound mind, or where anything in 
action is vested in any lunatic or person of unsound mind as 
the executor or administrator of a deceased person. 6 

(b) In the case of minor trustees of immovable property Minor tru«t«a8 
and mortgagees, 10 and in the case of trustees of such property *" 4murtglt ~ 
who are out of the jurisdiction of the High Court, 11 and where 

it is uncertain which of several trustees survived, 12 or whether 
the last trustee be living or dead. 13 

1 Acte XXVII of 1866, b. 3 ; Bur. Act XI of 1922, Sell. II. 

XXVIII of 1866, b. 45 ; Bur. Act * Act XXVII of I860. 

XI of 1922, Sch. II. In re Kahandcts « Act XXVIII of 1866. 

Narrandas (1881), 5 Bom., 154, 8 Act XXVII of I860, s. 4, 

West, J., held that the Indian • Ibid . s. 5. 

Trustees Act (XXVII of 1866) applies * Ibid. s. 2. 

to a Hindu Trust. See also Lang v. 8 Ibid . s. 6. 

Moolji (1919), 21 Bom. L. B., 1111. • Ibid . s. 7. 

There has been a decision to the 10 Ibid. ss. 8, 9. 

same effect in Calcutta : In re Nil - 11 Ibid. ss. 10-19. 

money Dey Sarkar (1904), 32 Calc., 18 Ibid. s. 14. 

143, 9 C. W. N., 79. 18 Ibid . s. lfi. 

» Acts VI of 1900, s. 47, Sch. I ; 
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Refusal or 
neglect to 
convey or 
release. 

Power to 


WhmtnrtM (c) Where a trustee of immovable property dies without an 
b«ir. 00 heir, or it is not known who is his heir or devisee . 1 
jfafon (d) In the ease of the contingent right 2 of unborn trustees 

of immovable property . 8 

(e) Where a trustee of immovable property neglects or 
or refuses to convey or release the property . 4 
Power to (/) Where an heir or devisee of a mortgagee of immovable 

conveyta pUce property who dies without entering into possession is out of 
mo ***** the jurisdiction of the High Court or cannot be found ; or 
refuses or neglects to re-convey, or where it is uncertain which 
of several devisees of such mortgagee was survivor, or where 
it is uncertain as to the survivor of several devisees of such 
mortgagee, or as to the heir of such mortgagee, whether he be 
living or dead, or where such mortgagee dies intestate as to 
such property without an heir, or dies and it is not known 
who is his heir or devisee . 6 

Appointment There is also a power in the above events to appoint a 
convey” 11 " *° person to convey immovable property, or to release or dispose 
of a contingent right . 6 

The Court may also make a vesting order : 

Trustees of (a) where a person is jointly entitled with any person out 

Government of the jurisdiction of the High Court, or who cannot be found, 
"fjuria^ction. or °<> nc e rn i n g whom it is uncertain whether he be living or 
dead, to any Btock 7 or Government securities or thing in action 
upon any trust or when a sole trustee cannot be found or it is 
uncertain whether he be living or dead. 

Wheretrustee (b) Where a sole trustee , 8 or one of several trustees 9 
refuses to ” neglects or refuses to transfer stock or Government securities, 
tatBsfer. Qr w k ere tbgy stand in the name of a deceased person whose 
executor or administrator is out of the jurisdiction of the High 
Court or cannot be found, or if it be uncertain whether such 
executor or administrator be living or dead, or such executor 
or administrator neglects or refuses to transfer the stock or to 
receive the dividends, etc., according to the direction of the 
person absolutely entitled thereto . 10 

Uinor trustees (c) In the case of minor trustees of stock or Government 
• securities . 11 


Appointment 
. or persons to 
convey. 


Trustees of 
stock or 
Government 


Where trustee 
of stock, etc., 
refuses to 
transfer. 


Minor trustees 
of stock, etc. 


• Act XXVII of 1866, s. 16. 

• Ibid . s. 2. 

• Ibid . s. 17. 

• Ibid. s. 18. 

• Ibid . b. 19. * 

• Ibid, a. 20. 


f For definition of “ stock , 99 
Aot XXVH of 186 6, s. 2. 

8 Act XXVII of 1866, 8. 22. 

9 Ibid . s. 28. 

» Ibid . 8. 24. 
u Ibid. b. 80. 
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There are also certain provisions for the case of a sale of immovable 
property by a High Court . 1 

In case of a decree for specific performance of a contract 
concerning immovable property, or for partition or exohange 
thereof, or where a decree has been made for the conveyance 
of immovable property the Court can declare what parties are 
trustees, and may make a declaration as to the interests of 
minors or unborn persons. 2 

There is a power to appoint new trustees. 3 Appointment 

of trustees. 


Trustees' and Mortgagees 9 Powers Act , 1866. 

By section 43 4 of the Trustees’ and Mortgagees’ Powers opinion of 
Act, 1866 (XXVIII of 1866), in cases where the English law c<m " 
is applicable, 5 any trustee, 6 executor, or administrator may 
apply by petition to any Judge of a High Court 7 for the 
opinion, advice or direction of such Judge on any question 
respecting the management or administration of the trust 
property or the assets of any testator or intestate. 


Official Trustees Act, 1913. 

If any property is subject to a trust which the official Apgomtm«nt 
Trustee is prohibited from accepting under the provisions of Trustee to he 
the Act, 8 and there is no trustee within the local limits of its tr “ toe * 
ordinary or extraordinary jurisdiction willing or capable to act 
in the trust, the High Court of Bengal, Madras, or Bombay 
may, on application, make an order for the appointment of 
the Official Trustee by that name with his consent to be the 
trustee of such property. 9 

A beneficiary under a trust who claims money which has Claim to 

money traits- 


i Act XXVII of 1866, 88. 81, 32. 

* Ibid. s. 33. 

* Ibid. as. 35 to 42. 

4 As amended by Acts VI of 1900 
and XVIII of 1919. In the North- 
West Frontier Province the High 
Court at Lahore has this power, Reg. 
Vn of 1901, s. 6 (c), ante , p. 223. 

1 Ante, p. 483, n. 1. 

4 These words are repealed in 

plaees to which the Indian Trusts 

Act (II of 1882) is applicable, see 
post, p. 486. 

* See Bur. Act XI of 1922, Sch. II. 


8 These include (a) a trust under 
any composition or scheme of ar- 
rangement for the benefit of creditors, 
or of an estate known or believed by 
the Official Trustee to be insolvent ; 
(5) save as provided by rules made 
under the Act, a trust for a religious 
purpose, or a trust which involves 
the management or carrying on of 
any business. The Official Trustee 
cannot be appointed along with any 
other trustee : Act II of 1918, s. 7. 

• Act II of 1918, s. 10 (1). 
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Gornnment. ^ >eeri transferred to the account of the Government of India in 
consequence of the Official Trustee being unable to trace the 
person entitled to receive the same, may apply to the High 
Court against the Secretary of State for India in Council, and 
such Court may make an order for the payment . of the 
money . 1 

Verting order*. The High Court may make such orders as it thinks fit 
respecting any trust property vested in the Official Trustee, or 
the interest or produce thereof . 2 


Indian Trust Act, 1882. 

tadian Trurt The Indian Trust Act (II of 1882) extends to Assam, 
Bombay, Coorg, Madras Presidency, North-West Frontier 
Province, Punjab, Rangoon, and the United Provinces, and 
may be extended to other Provinces by notification. 3 

By that Act a principal Civil Court of original jurisdiction 
may— 

(1) authorise the extension within which a trustee is 

directed to sell property ; 4 

(2) exempt a trustee from the payment of interest in the 

case of a breach of trust ; 8 

(8) sanction the incurring of expenses by a trustee ; 8 

(4) give an opinion, advice, or direction on any present 

questions respecting the management or administra- 
tion of the trust property other than questions of 
details, difficulty, or importance, not proper in the 
opinion of the Court for summary disposal ; 7 

(5) sanction the lease of trust property for a term exceed- 

ing twenty -one years ; 8 

(6) sanction the application of capital for the maintenance, 

education, or advancement in life of a minor ; 9 

(7) sanction the exercise of powers otherwise than in con- 

formity with a decree ; 10 

(8) sanction the renunciation of a trust ; 11 

(9) control the exercise of a discretionary power conferred 

upon a trustee ; 12 


* Act n oi 1918, as. 28, 94. 

7 S. 84* 

* Ibid. g. 85. 

• S. 86. 

* Act 11 oi 1882, b. 1. 

• S. 41. 

* Ibid. a. 22. 

10 S. 45. 

* Ibid. a. 28. 

11 S. 46. 

* S. 82. 

11 a 49 . 
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(10) sanction the sale or lease or mortgage of any portion 

of the trust property to a trustee or to a person who 
has recently ceased to be a trustee ; 1 

(11) discharge a trustee ; 2 

(12) consent to retiring trustees appointing new trustees ; 3 
(18) appoint new trustees. 4 

It has been held 5 that a refusal to dismiss a trustee is not appeal- Appeal, 
able. Similar reasons would exclude an appeal in case of other orders 
under the Indian Trust Act. 

1 Act II of 1882, s. 53. « S. 74. 

* Ss. 71, 72. » Wilson v. Mac A (fee (189G), 19 

« S. 73. All., 181. 



CHAPTER XLIX. 

Public Religious and Charitable Trusts. 


Rdigioua As to certain suits in respect to charitable and religious 
^ndowment Bee Act V of 1908, s. 92, ante, pp. 829, 880. 

The Religious Endowments Act (XX of 1863) is in force 
throughout British India except in the Presidency towns and 
in the Bombay Presidency, where it is in force in Kanara 
only. 

The Act applies to all public 1 religious endowments for the support of 
which lands have been granted by preceding Governments of India and 
by individuals, whether they have been taken under the control of the 
Board of Revenue or not, 2 and whether they existed at the time of the 
passing of the Act or have been subsequently created. 3 It applies to 
religious endowments which might have been taken under the control of 
the above Regulations, if such Regulations had remained in force, 4 * and 
whether or not they were in existence at the time of the repeal of such 
Regulations. 6 

The Act has no application to private trusts, 0 and only applies to 
certain religious trusts and endowments which had been or might be 
under the management of the Government. 7 


Dispute as to When a dispute arises as to the succession to the office of 

succession to 


1 See Budree Das Mukim v. Chooni 
Lai Johurry (1906), 33 CalQ., 789 ; 
10 0. W. N. f 681. 

8 Jem AH v. Bam Nath Mundul 
(1881), 8 Calc., 32 ; 9 0. L. R., 488 ; 
Sheoratan Kunwari v. Bam Pargash 
(1896), 18 All., 227; Mahomed Athar 
v. Bamjan Khan (1907), 84 ,Oalo., 
887. 

8 Venkatachala Pillai v. Taluq 
Board , Saidapet (1911), 84 Mad., 876. 

4 See Saturluri Seetaramanuja 

Charyulu v. Ncmduri Seetapati (1902), 

26 Mad., 166, explaining Muthu v. 

Oangathara (1898), 17 Mad., 96; 
Mahomed Athar v. Bamjan Khan 
(1907), 84 Calc,, 587. 


• Sivayya v. Rami Beddi (1899), 
22 Mad., 223 ; Venkatachala Pillai v. 
Taluq Board , Saidapet (1911), 84 
Mad., 376. 

4 See Sathappayyar v Periasami 
(1890), 14 Mad., 1 (endowment for 
family of guru) ; Ashgar AH v. Del- 
roos Banoo Begum (1877), 8 Gale., 
826; s.o. in Court below, Delroos 
Banoo Begum v. Ashgur Ally Khan 
(Nawab Syud) (1876), 16 B. L. R., 
167; 23 W. R. C. R., 453; Protap 
Chandra Misser v. Brojonath Misser 
(1891), 19 Gale., 275 (endowment for 
family idol). 

7 Kalee Chum Giri v. Qolabi (1878), 
2 C. L. R. t 129, a p. 181. 
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any trustee, manager, or superintendent to whom the pro- TMat«d 
perty has been transferred by Government, 1 * the Civil Court 3 tru,teMhi P* 
may, at the instance of any person interested in the mosque, 
temple, or religious establishment or in the performance of 
the worship or of the service thereof, or of the trusts relating 
thereto, appoint a manager 3 to act until some other person 
has by suit established his right of succession to such office. 4 

No appeal lies from an order made under this provision , 5 * but a High 
Court can revise such order . 0 


By section 7 the Local Government was required once lor Committees, 
all to appoint committees. 

In case of a vacancy in the Committee not being filled up 
within three months after it has occurred, the Civil Court, 7 on 4 
the application of any person whatever, may appoint a person 
to fill the vacancy, or may order the vacancy to be forthwith 
filled up by the remaining members of the committee, with 
which order it shall then be the duty of such remaining 
members to comply, and if this order be not complied with, 
the Civil Court may appoint a member to fill the said vacancy. 8 * 

There is no appeal from the exercise of the power given to the 
District Judge by this section, 0 but the matter can be dealt with by the 
High Court on revision. 


4 Section 14. Any person or persons interested 10 in any ^ 


1 S. 4. Slieonandan Gir ( Mohunt ) 
v. Dhupan Upadhya (1910), 14 
C. W. N., 1104 ; Ittuni Panikicar v. 

Irani Nambudripad (1881), 3 Mad., 

401 ; Gopala Ayyar v. Arunachallam 

Chetty (1902), 26 Mad., 85. 

* That is the principal Civil Court 

of original jurisdiction in the district, 

in which the mosque, temple or other 
religious establishment is situate, 
relating to which, or to the endow- 
ment whereof, any suit shall be 
instituted on application made under 
the provisions of the Act : s. 2. 

* This includes a temporary mana- 
ger : Basdeo Qvr v. Pritam Gir (1920), 
43 All., 50. 

,0 S.5. 

* Somasundara Mudaliar v. Vythi - 
linga Mudaliar (1896), 19 Mad., 285 ; 
Basdeo Gir v. Pritam Gir (1920), 43 


All., 50; contrd Sultan Ackeni Sahib 
v. Bava Malimiyar (Shaik) (1897), 4 
Mad., 295. 

• Gopala Ayyar v. Arunachallam 
Chetty (1902), 26 Mad., 85. Cf. Bas- 
deo Gir v. Pritam Gir (1920), 43 
All., 50. 

7 Above, note 2. 

* 8 S. 10. As to the construction of 
this section, see Vasudeva Aiyar v. 
Negapatam Devasthanam Committee 
(1913), 38 Mad., 594, upheld on ap- 
peal, Balalmshna Udayar v. Vasu- 
deva Aiyar (1917), 44 I. A., 261 ; 40 
Mad., 793 ; 22 C. W. N., 50; 19 
Bom. L. R., 715. 

• Meenakshi Naidoo v. Subramaniya 
Sastri (1887), 14 1. A., 160 ; 11 Mad., 
26. 

M As to the nature of the interest 
entitling a person to sue* see s. 15, 
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cMo'of 'brew* m08< l ae > * em P^ e > or religious establishment, or in the perform- 
of trrnt, etcT ance of the worship or of the service thereof, or of the trusts 
relating thereto may, without joining as plaintiff any of the 
other persons interested therein, sue before the Civil Court, 
the trustees, manager, or superintendent of such mosque, 
temple, or religious establishment, or the member of any 
committee appointed under this Act, for any misfeasance, 
breach of trust, or neglect of duty committed by such trustee, 
manager, superintendent, or member of such committee in 
respect of the trusts vested in or confided to them respec- 
tively, and the Civil Court may direct the specific performance 
of any act by such trustee, manager, superintendent, or 
member of a committee, and may decree damages and costs 
against such trustee, manager, superintendent, or member of 
a committee, and may also direct the removal of such trustee, 
manager, superintendent, or member of a committee.” 1 

As to a sanction for a suit under this Act, see section 18. 

This Act, while it empowered persons to sue whose right to sue 
independently of the Act may be doubtful, did not deprive any one of the 
right to sue, which he may have independently of the Act. 2 

Power to apply By section 3 of the Charitable and Beligious Trusts, 1920 

t rusts ^of (Act XIV of 1920), any person having an interest in any express 

religious 6 or or constructive trust created or existing for a public purpose 
nature. 0 f a charitable or religious nature may apply to the District 

Judge® within the local limits of whose jurisdiction any sub- 
stantial part of the subject-matter of the trust is situate to 
obtain an order embodying all or any of the following direc- 
tions, namely : 

(1) Directing the trustee to furnish the petitioners through 
the Court with particulars as to the nature and objects of the 
trust, and of the value, condition, management, and applica- 
tion of the subject-matter of the trust, and of the income 
belonging thereto, or as to any of these matters ; and 

(2) directing that the accounts of the trust shall be 
examined and audited : 


1 For oases under this section, see 
Trevelyan’s Hindu Law, 2nd edn., 
pp. 590-598. Hansraj Laddashet v, 
Anant Padmanabh (1918), 42 Bom., 
742; 20 Bom. L. B.,954. 

1 KaVub Hos&ein (Hajee) v. Mehrum 
Beebee (Mussumat) (1872), 4 N. W. P., 
155, at p. 158; Narayvna Ayyar v. 


Kumaraearm Mudaliar (1899), 28 
Mad., 537; Puddolabh Roy v. Ram 
Gopal Chatter jee (1882), 9 Calo., 138 ; 
11 0. L. B., 88. 

8 This includes the High Court in 
the exercise of its ordinary original 
civil jurisdiction : s. 2. 
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Provided that no person shall apply for any such direction 
in respect of accounts relating to a period more than three 
years prior to the date of the petition. 

Aa to the effect of a denial of the existence of the trust, see section 5. 

A trustee of an express or constructive trust created or Powers of 
existing for a public purpose of a charitable or religious nature apply for 
may apply by petition to the Court of the District Judge, d,roct,on, • 
within the local limits of whose jurisdiction any substantial 
part of the subject-matter of the trust is situate, for the 
opinion, advice, or direction of the Court on any question 
affecting the management or administration of the trust pro- 
perty, and the Court shall give its opinion, advice, or direc- 
tion, as the case may be, thereon : 

Provided that the Court shall not be bound to give such 
opinion, advice, or direction on any question which it con- 
siders to be a question not proper for summary disposal. 1 

No petition shall be entertained in any of the following Saving*, 
circumstances, namely : 

(a) If a suit instituted under the provisions of section 92 
of the Code of Civil Procedure, 1908, 2 is pending in respect of 
the trust in question ; 

( b ) if the trust property is vested in the Treasurer of 
Charitable Endowments, the Administrator - General, the 
Official Trustee, or any society registered under the Societies 
Registration Act, 1860 ; 3 or 

(c) if a scheme for the administration of the trust property 
has been settled or approved by any Court of competent juris- 
diction, or by any other authority acting under the provisions 
of any enactment. 4 

No appeal lies from any order passed or against any opinion, advico, 
or direction given under the Act. 5 

By the Coorg Temple Funds Management Regulation (IV Coorg. 
of 1892), which applies to certain specified temples and insti- 
tutions and such other temples and institutions as the Chief 
Commissioner with the previous sanction of the Governor- 
General in Council may direct, the District Judge has power 

5 Aot XIV of 1920, s. 7 (1). * s. 9. 

* Aot V of 1908, ante, p. 829. 5 S. 12. 

* Act XXI of 1860, ante, p. 422. 
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to remove members of committees in certain cases , 1 and has 
power to call for accounts and to have them audited . 2 

Suits under this Regulation, viz. against members of 
committee, or managers' for misfeasance, breach of trust, or 
neglect of duty can be brought in the District Court 8 with 
leave of the District Judge . 4 

The District Judge can refer suits or proceedings under 
the Regulation to arbitration . 8 

The Committee may institute legal proceedings in any 
Civil or Criminal Court in the name of its President; and any 
person interested in any of the said temples and institutions, 
or in the performance of the worship or service thereof, or of 
the trusts relating thereto may sue in the District Court the 
committee in the name of its President or any particular 
member or members thereof by name or the manager or 
managers for any misfeasance, breach of trust, or neglect of 
duty. The District Court may direct specific performance of 
any act by the Committee, and may decree damages and may 
also direct the removal of any member or members, manager 
or managers ; and no person removed by any such order shall 
be afterwards capable of being elected a member of committee 
or appointed a manager ■ without the permission in writing of 
the District Judge . 6 

The District Judge may, with or without the consent of either party, 
order a matter in dispute in any civil suit or proceeding under the 
Regulation to be referred to arbitration. 7 

No suit can be entertained under the Regulation except in 
accordance with an order of the District Court to be made 
upon a preliminary application to that Court for leave to 
institute such suit . 8 

Except as above, all disputes arising in respect of any 
. matter provided for by the Regulation or by the rules made 
under it shall be referred to the District Judge, whose deci- 
sion thereon is subject to appeal to the Judicial Commis- 
sioner within the prescribed period, and subject thereto is 
final . 2 


1 Reg. IV of 1893, a. 8. 
» Ibid. s. 17. 

• Ibid. a. 18. 

* Ibid. s. 31. 

•Ibid. s.30. 


« Ibid. s. 18. 

• Ibid. s. 19. 

• Ibid. 8. 21. 

• Ibid. s. 24. 
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As to the powers of the Bengal Board of Revenue with BwgO&oud 
regard to endowment and escheats, see Bengal Regulation XIX “ VM>M * 
of 1810. 

As to the powers of the Madras Board of Revenue to deal 
with endowments and escheats, see Madras Regulation VII of 
1817. This Regulation supplements the existing law. 1 

In questions which are governed by Mahomedan law the Mahometan 
superior Civil Court in a district is vested, generally speaking, Uw ' 
with the powers exercisable under Mahomedan law by the 
Kazi, as, for instance, it can in a proper case sanction the 
alienation of walcf property. 2 


1 Ponnambala Mudaliyar v. Vara - beer (1898), 8 C. W. N., 158, followed 
guna Rama Pandia (1872), 7 Mad. In the matter of Woozatunnessa Bibee 
H. 0., 117. (1908), 86 Gale., 21. 

* Shama Churn Roy v. Abdul Ka- 



CHAPTER L. 


Courts of Wards. 

Constitution of Outside the Presidency towns power has been given to the 
Warts. 0 * Revenue authorities, under the name of Courts of Wards, to 
manage the property of disqualified proprietors of estates 
paying land revenue to Government. 

There are separate Courts of Wards in Bengal, Madras, 
Bombay, the United Provinces, Bihar and Orissa, the Punjab, 
the Central Provinces and Ajmere, and Merwara. 

Exempt from Courts of Wards are not liable to be sued in respect of acts 
c 0 w r iCouHB. by done by them within their powers, and the Civil Courts 
cannot in any way interfere with the exercise of the powers 
entrusted by the Legislature to Courts of Wards . 1 

As to the power of a Court under seotion 45 of the'. Specific Belief 
(Act I of 1877) to order a Court of Wards to do a specific act, see Kesha 
Prasad Singh v. Hoard of Revenue (1911), 38 Calc., 553 ; 15 C. W. N., 503. 

The Succession (Property Protection) Act, 1841, cannot be put in 
force for the purpose of disturbing the possession of a Court of Wards. 2 

Ouster of In some cases the exercise of their jurisdiction by the Civil 

liiviuSiirt. 0 * Courts is restricted by powers given to the Courts of Wards by 
the Acts by which they are governed. 

Except that in Bombay the previous consent of the 
District Court is necessary , 3 * * * * a Court of Wards having juris- 
diction can disregard the appointment of a guardian of the 
person, or property, of a minor by any Civil Court, other than 
a High Court, and, in spite of such appointment, it can take 


1 Collector of Beerbhoom v. Mun - 6 W. R. M. A., 41; Mad. Act I of 

dakvnee Debut, W. R., 1864, C. R., 1902, s. 48; U. P. Act IV of 1912, 

882; 1 W. R. M. A., 7; Shurut s. 58; Bom, Act I of 1905, s. 45. 

Soonduree Debia (Ranee) v. Collector 8 Aot XIX of 1841, s. 16, ante , 

of Mymensingh (1867), 7 W. R. 0. R., pp. 396, 397. 

$321 ; Re Gujadhur Pershad (1866), 8 Bom. Act I of 1905, s, 7. 
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upon itself the care of the minor's person and property in 
accordance with law. 1 

The Civil Court cannot under the Guardians and Wards 
Act appoint a guardian of the property of a minor who is 
under the superintendence of a Court of Wards, or appoint or 
declare a guardian of the person of the minor whose property 
is under the superintendence of a Court of Wards, competent 
to appoint a guardian of the person of the minor. 2 


Ajmere. 

The Ajmere Government Wards Regulation, 1888, 3 contains 
the following provisions : 

A declaration made by the Chief Commissioner that a n*. .»»tion t>y 
person is incapable of managing his affairs is final and cannot m u»iou®™ 
be questioned in a Civil Court. 4 * 

“Section 9. When the Court of Wards has, with the Contest &s to 
previous sanction of the Chief Commissioner, assumed the u undhoTdJir 
superintendence of the property of any person, or of his orminor ' 
person and property, its authority Bhall not be contested in 
any Civil Court on the ground that he was not or is not a 
landholder, or was not or is not a minor.” 

When any question arises whether the superintendence of Withdrawal of 
the Court of , Wards should be withdrawn from any person or *“J^ nute " d ‘ 
property, or both, on the ground that the ward has attained 
majority, or from any property when the ward’s physical 
defect or infirmity is removed or ceases, the decision of the 
Chief Commissioner thereon is final, and cannot be questioned 
in a Civil Court. 6 

“ Section 25. An appeal shall lie from every order of the Am*#!*. 
Court of Wards under this Regulation to the Chief Commis- 
sioner.” 

“ Section 27. The exercise of any discretion conferred on Diwntion <>r 
the Court of Wards or the Chief Commissioner by this C ' ommiM,OMr * 
Regulation shall not be called in question in any Civil 
Court.” 


1 Act VIII of 1890, ss. 8 and 41. 

See ante, chap, xxxii. Madhusudan 

Sing y. Collector of Midnapore (1865), 

B. L. R. F. B. R., 199 ; 8 W. R. C. K, 

83. 


* Act VIII of 1890, s. 19. 
a Reg. I of 1888. 

4 S. 7 (2). 

* S. 24 (2). 
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Bengal . 

The Bengal Court of Wards Act, 1879, 1 * as amended 
contains the following : 

CmfSart to y “ ® ec ^ on Whenever a Civil Court is satisfied that an 
Wardsto take or< * er s ^ ou ^ b 0 mad 0 under section 7 of the Guardians and 
charge. Wards Act, 1890, 3 appointing a guardian of the person or 
property of a minor, or both ; 

“ Whenever a Civil Court removes, under section 89 of the 
same Act, the guardian of a minor ; or 

“ Whenever a person has been adjudged under Act IV of 
1912, to be of unsound mind and incapable of managing his 
affairs, if the property of such minor or disqualified proprietor 
consists, in whole or in part, of land, or any interest in land, 
the Civil Court may apply to the Court of Wards to take 
charge of the person and property of such minor or dis- 
qualified proprietor, and it shall be at the discretion of the 
Court of Wards to take charge of such person or property, or 
to refuse to do so.” 

Nothing contained in sections 78 to 81 4 * of the Indian Lunacy Act, 
1912, shall be held to apply to persons or property under the charge of 
the Court of Wards. 6 


stay of A Civil Court may on the application of the Court of 

proceedings. -^r ar( j B B t a y execution of process against the immovable 
property, rents, or crops belonging to the ward. 6 
Suit in Civil SuitB for the recovery of claims against a ward or his 
Cottrt * property lie in a Civil Court notwithstanding, in the case of 
Western Bengal, the claim has been submitted to the Court of 
Wards, 7 or, in Eastern Bengal, the claim has been entered in 
the schedule framed under section 10 a , sub-section (4). 8 
Dispute as to Whenever, on the death of any ward, the succession to his 
propS^of 0 property or any part thereof is in dispute, the Court may 
ward# either direct that such property or part thereof be made over 

to any person claiming such property, or may retain charge of 
the same until the right of possession of the claimant has 


1 Ben. Act IX of 1879. 

8 As amended by Act IV of 1892, 

s. 6. 

* Act Vm of 1890, ante, p. 408. ' 

* As to managers and guardians. 

* Act IV of 1912* 

* Ben. Aot IX of 1879, s. 10c, in- 


serted by Ben. Act I of 1906, is. 8 ; 
E. B. and A. Act III of 1907, s. 8. 

7 S. 10d, inserted by Ben. Aot I of 
1906, s. 3. 

8 S. 10e, inserted by E. B. and A. 
Act m of 1907, s. 8. 
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Ibeen determined under Bengal Act VII of 1876 1 (or in cases 
which were subject to the Court of Wards in Eastern Bengal 
and Assam, under the Assam Land and Revenue Regulation 
(I of 1886), 2 until the dispute has been determined by a 
competent Civil Court). 3 

After the death of a proprietor the Court of Wards cannot Debt, not 
retain charge on account of any debt or liability which has 
been declared by a competent Civil Court not to be binding 
on his representative. 4 

“ Section 81. If a sole proprietor of an estate who does inquiw in 
not reside within the local limits of the ordinary original civil *“* of Iun * tic ' 
jurisdiction 5 of the High Court is reported by the Collector to 
be of unsound mind and incapable of managing his affairs, 
the Court of Wards may order the Collector making Buch 
report, or such other Collector as the Court may appoint to 
apply, in pursuance of the provisions of the Indian Lunacy 
Act, 1912,® to the Civil Court of the district within the 
jurisdiction of which such proprietor may reside. 

“ Section 82. If a sole proprietor of an estate who does Oil Court to 
not reside within the local limits of the ordinary original civil 
jurisdiction of the High Court is reported by the Collector to on 

be incapable of managing his property on the ground of some P h y* ic *i defect 
physical defect or infirmity other than unsoundness of mind, ” 
the Court may order the Collector making such report, or 
such other Collector as the Court may appoint, to apply to the 
principal Civil Court of the district within which such person 
may be residing ; and upon such Collector so applying, such 
Civil Court shall inquire into and determine the question as 
to the alleged incapacity. 

“Section 88. If a sole proprietor of an estate who is Proceeding! in 
resident within the local limits of the ordinary original civil g^fcai Mett 
jurisdiction of the High Court of Judicature at Fort William or toa, “ it J r 
in Bengal, or resident beyond the territories administered J«w«SS’ 
by the Governor of Bengal or the Governor of Bihar and Sf^Cowt.° f 
Orissa, or the Governor of Assam, shall be reported by a 
Collector to be incapable of managing his property by reason - 
of some physical defect or infirmity other than unsoundness 


1 Bengal Land Registration Act, 4 S. 18a, inserted by Ben. Act I of 

1876, post, pp. 628, 624. 1906, s. 4 j B. B. and A. Act in of 

* See E. B. and A. Act III of 1907, 1907, s. S. 

»• 4- • Ante, p. 88. 

* Ben. Act IX of 1879, 8. 18. 4 Act IV of 1912, ante, obap. zl. 
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of mind, the Court may order the Collector making such 
report, or such other Collector as the Court may appoint, 
to apply to the principal Civil Court of the Twenty-four 
Parganas, or to such other Civil Court as the Governor, 
on application made to him by the Collector in that behalf, 
may determine.” 


Bombay. 

The Bombay Court of Wards Act, 1905, 1 contains the 
following : 

“ Section 7. The Court of Wards shall not assume the 
superintendence of the property, or of the person and property, 
of any minor of whose property, or of whose person and 
property — 

(a) a guardian has been appointed by will or other in- 

strument, or 

(b) a guardian other than an officer of Government has 

been appointed or declared under section 7, sub- 
section (1), of the Guardians and Wards Act, 1890, 2 
except with the previous consent of the District Court.” 

“ Section 10. — (1) Whenever the Collector receives in- 
formation that any landholder, 3 or pension holder 4 is or 
should be disqualified under sub-section (1) of section 5, or 
that any landholder or pension holder has died, and that his 
heir is, or should be, so disqualified, he may apply to the 
District Court, and the District Court may authorise the 
Court of Wards to — 


1 Bom. Act I of 1905. 

• Act VUt of 1890. 

* “ Landholder ” means, in the 
case of minors and persons adjudged 
by a competent Civil Court to be 
of unsound mind and incapable of 
managing their affairs, a holder as 
defined in the Bombay Land Revenue 
Code, 1879 (Bom. Act Y of 1879, s. 3 
(11)), viz. the person in whom a right 
to hold property is vested, whether 
solely on his own account, or wholly 
or partly in trust for another person, 

or for a class of persons, or for the 
public ; it includes a mortgagee vested 
with a right of possession : Bom. Act 
I of 1905, s. 2 (5) (i) ; and (ii) in all 
other cases, a zemindar, jagirdar, 


saranjamdar, inamdar, taluqdar, ma- 
lek and a khot, and any other person 
not hereinbefore specified who is 
interested in land and whom the 
Governor in Council has declared on 
account of the extent and vfclue of 
his interest to be a landholder for the 
purposes of this Act : Bom. Act II of 
1913, s. 2. 

4 Bom. Act II of 1913, s. 4 (1). 
“ Pension holder ” shall mean a per- 
son lawfully entitled to the whole or 
part of a pension a cash-allowance 
granted or continued by Government 
on political considerations or of an 
hereditary pension or cash allowance : 
Ibid. s. 2 (bb). 
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(a) take such steps and make such order for the temporary 

custody and protection of the property as the Court 
of Wards thinks fit ; and 

(b) when the landholder or pension holder or heir is a 

minor, direct that the person (if any) having the 
custody of the minor shall produce him or cause 
him to be produced at such place and time and 
before such person as the Court of Wards may 
appoint, and make such order for the temporary 
custody and protection of the minor as the Court 
of Wards thinks fit : 

provided that, where the minor is a female and belongs 
to a class, the females of which do not usually appear 
in public, her production shall be required only 
in accordance with the manners and customs el 
the country. 


A 


“ (3) No appeal shall lie from any order of authorisation 
under sub-section (1), except in the case of a landholder 
or pensioner disqualified under section 5, sub-section (1), 
clause (o).” 1 

“ Section 86. — (1) Where any question arises as between Adjudication 
two or more Government wards of such a nature that an dispute* 
adjudication upon it by a Civil Court is expedient, it shall t,ro 
be lawful for the Court of Wards, acting through the Collector 
of the district in which a case might have been stated for 
the opinion of the Civil Court with regard to such matter 
under Order XXXVI, Rule I, of the Code of Civil Procedure, 2 
to file in the Civil Court having jurisdiction a statement 
containing the point or points for determination.” 

The Civil Court shall dispose of the case in accordance 
with the rules in the Code of Civil Procedure for the trial 
of cases stated for the opinion of the Court. 3 

By the Bombay Court of Wards Act, 1905, 4 no suit can Bm of »uits. 
be brought in any Civil Court in respect of the exercise of 
any discretion conferred by the Act. 

Provided, firstly, that any person evicted under section 28 
of the Act may sue for restitution, and 

Provided, secondly , that any tenant from whom an arrear 


* Bombay Aot I of 1906, s. 86 (2). 

* Ibid. g. 46. 


* That is in the ease of minors. 

* Act V of 1908. 
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of rent has been recovered under section 29 of the Act, may 
* sue for recovery of the amount, or any part thereof, so 

recovered. 

Withdrawal of Section 40 requires the Court of Wards to withdraw its 
mce™ Court superintendence as soon as, in the opinion of the District 
of w»rd«. Qonjj, certified to the Court of Wards — 

(a) in the case of a person disqualified under clause (a) 
of sub-section (1) of section 5, he attains or haB 
attained his majority ; 

(5) in the case of a female disqualified under clause (fc) of 
the same sub-section, she is fit to manage her own 
property ; 

(c) in the case of a person disqualified under clause (c) 

of the same section, he is fit to manage his own 
property ; 

(d) in the case of a person disqualified under clause (d) 

of the same sub-section, he ceases to be of unsound 
mind and incapable of managing his affairs ; and 

(e) where it was assumed under section 4, sub-section (1), 

in the case of a family which was undivided accord- 
ing to Hindu law, any co-sharer ceases to be dis- 
qualified under sub-section (1) of section 5. 

See this section as to the cases where the Court of Wards may retain 
superintendence with the sanction of the Governor in Council. 

Bar of wits. No suit can be brought in any Civil Court in respect of 
any discretion conferred by this Act. 1 

Central Provinces. 

guru. By the Central Provinces Court of Wards Act, 1899,® no 

suit shall be brought in any Civil Court in respect of any 
declaration made by the Local Government declaring persons 
incapable of managing their property, 8 or of an order made 
by the Local Government ordering the Court of Wards to 
assume superintendence of property on the application of the 
proprietor. 4 

“ Section 11. No suit shall be brought in any Civfi Court 
to contest the authority of the Court of Wards in respect 
of the property, or of the person and property, of any person 


* S. 4«. 

» Aot XXIV of 1899, 


• Ibid. s. 6 (3). 

* Ibid. 8. 6 (2>. 
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under that Act, on the ground that such person was not or is 
not a landholder or a minor.” 1 

" Section 14. If a Civil Court has directed any process fr y, of pw- 
of execution to issue against any immovable property of a cmi (fourt. 
Government ward or the rents thereof or any crops standing 
thereon, the Court may, at any time within one year after 
the issue of a notification under section 10, apply to the Civil 
Court to stay proceedings in the matter of such process, and 
the Civil Court may on such terms regarding interest or 
compensation for delay as may appear just and reasonable, 
stay such proceedings accordingly.” 

“ Section 39. No suit shall be brought in any Civil Court Bx«rcta of 
in respect of any discretion conferred by this Aot.” 


Madras. 

By the Madras Court of Wards Act, 1902, no declaration 
made by the Local Government declaring a proprietor dis- 
qualified and directing the Court of Wards to assume super- 
intendence, or on the application of the proprietor directing 
the Court of Wards to assume superintendence, and no aot 
done in the exercise of discretionary power conferred by that 
Act shall be questioned in any Civil Court. 2 

The Madras Court of Wards Act, 1902, provides that ot 

nothing in that Act shall be construed to affect or in any way mved. 
to derogate from any power possessed by the High Court 
of Madras over the persons or estates of infants, idiots and 
lunatics. 3 

When any question arises as between two or more wards Adjudication 
of such a nature that an adjudication upon it by a Civil Court dUputu 
is expedient, the Court of Wards, acting through the Collector wl«n. 
of the district in which a case might have been stated for the 
opinion of the Civil Court with regard to such matter under 
Order 36, Rule 1, of the Code of Civil Procedure, 4 may file, 
in the Civil Court having jurisdiction, a statement containing - 
the point or points for determination. 3 

The Civil Court may, if it thinks fit, amend the case so 
stated, and shall then proceed to hear and dispose of the case 
in the manner provided in Crder 36 of the Code of Civil 


> Act XXIV of 1009,8.11. 
* Mad. Aot I of 1902, s. 48. 
9 Ibid , s. 3. 


9 Act V of 1908. 

9 Mad. Act I of 1902, b. 58(1). 
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Procedure 1 for the hearing and disposal of cases stated for 
opinion under that order. 2 * 


Punjab. 

The Punjab Court of Wards Act, 1908, 8 which is in force 
in the Punjab and in the North-West Frontier Province, 4 * 
contains the following : 

Finality of Every order made by the Court of Wards, assuming under 
assumption sections 6, 7, and 8 respectively the superintendence of the 
of chaige. person or property, or both, of any person, is final, and cannot 
be called in question in any Court of Law. 6 
Dune. A claim based upon a decree of a competent Court must be 

recognised by the Deputy Commissioner. 6 
Certificate. On the publication of a notice to claimants, all suits and 
proceedings in execution of a decree against a ward shall be 
stayed until the plaintiff or decree holder files a certificate 
that the claim has been notified. 7 

Fresh proceedings cannot be instituted without a certifi- 
cate that the claim has been notified. 

Saving of right Subject to these conditions, a claimant may bring or prose- 

ceitaincasea. cute any suit, in any competent Court, in respect of any claim 
which has been duly notified to the Deputy Commissioner, 
and which has, whether in whole or in part, been disallowed 
by him; but no suit shall at any time be brought or be 
maintainable in respect of any claim which has not been so 
notified, or to set aside or modify the order of a Deputy Com- 
missioner (if any) fixing a date for the payment of such claim, 
or regulating the order in which claims against the ward or 
properties under the superintendence of the Court of Wards 
shall be paid. 8 

As to the stay of suits and proceedings in execution of a decree 
against a ward, see section 81. 

to of wj t » No suit shall be brought in any Civil Court in respect of 

fngi. pr00ee " the exercise of any discretion conferred by this Act.® 


1 Aot V of 1908. 

* Mad. Aot I of 1902, s. 68 <S). This 

procedure is optional. In some cases 

the ordinary procedure may he appro- 

priate, but there would apparently 

have to be separate representatives 

in spite of the provisions of s. 50. 


Punj. Act II of 1908. 

Beg. V of 1904, s. 2. 

Punj. Aot II of 1908, s. 10. 
S. 81 (1). 

S. 81 (2). 

S. 82 (1). 

S. 62 (1). 
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As to salts against any offioer of Government or any guardian, 
manager, or servant appointed by and discharging his duties under a 
Court of Wards for anything done by him in good faith under this Aot, 
see ante, p. 809. 1 * 


United Praeinces, 

By the United Provinces Court of Wards Act, 1912, no Declaration, 
declaration made by the Local Government declaring a pro- 
prietor disqualified, or by the Court of Wards on the applica- 
tion of a proprietor declaring that it is expedient to undertake 
the management shall be questioned in any Civil Court.* 

The same Act provides 3 that the exercise of any discretion Civil Court 

* cm r ot question 

conferred on the Local Government or the Court of Wards by Discretion, 
that Act shall not be questioned by any Civil Court. 

Where any question arises as between two or more wards statement of 

17 * cfiflc for 

of such nature that an adjudication upon it by a Civil Court iB opinion of 
expedient, the Court of Wards may appoint a representative Cml Coart ~ 
on behalf of each ward. The representative bo appointed 
shall prepare a statement containing the point or points for 
determination, and shall on behalf of such wards file the 
statement in a Civil Court having jurisdiction in the form of 
a case for the opinion of such Court. 4 

The Civil Court shall then proceed to hear and dispose of 
the case in the manner prescribed by the Code of Civil Pro- 
cedure, 1908, for the hearing and disposing of suits. 6 

As to the prosecution of claims in a Civil Court, see sec- 
tion 20. 

As to the stay of execution in a Civil Court against immov- 
able property of the ward, see section 23. 

1 S. 62 (2). 

* U. P. Act IV of 1912, s. 11. 

* Ibid. s. S3 (1). 


« Ibid. 8. 67 (1). 
* Ibid. s. 67 (2). 
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Special Tribunals. 

As to the exclusion of the jurisdiction of the ordinary Civil Courts by 
jurisdiction conferred upon special tribunals, see ante, pp. 800, 801. 

As to the necessity for proving the conditions under which a special 
tribunal may be established under the particular enactment, see Secretary 
of State v. Maharaja of Tippera (1016), 48 I. A., 808 ; 44 Calc., 828 ; 
21 C. W. N., 291 ; 18 Bom. L. R., 1027. 

As to the case where the special tribunal does not adjudicate, see 
Ganesh Mahadev v. Secretary of State (1918), 48 Bom., 221 ; 21 Bom. 
L. R., 27. 


CHAPTER LI. 

Acquisition op Land fob Public Purposes. 

Land Acquisi- The compulsory acquisition of land and of rights in land for 
tio&Act. public purposes is dealt with by the Land Acquisition Act, 
1894, 1 which has been declared to be in force in the Santhal 
Parganas, 1 2 and in Upper Burma except the Shan States. 3 

Although proceedings have been taken, the parties can agree as to the 
price. 4 * 

bedetermined ®y Act Court, that is to say, a principal Civil 
e rmm . Q our j. Q | o^g^l jurisdiction, unless the Local Government 
has appointed a special judicial officer within specified local 
limits to perform the functions of the Court under the Act/ 
can, on a reference from the Collector, 6 determine objections 
to the measurement of the land, the amount of the com- 

1 Act 1 of 1894. 1228. 

* Reg. HI of 1872, 8. 8, Sch. * S. 2 (d). 

* Act XIII of 1898, s. 4, Soh. I. 9 British India Steam Navigation 

4 Fort Press Company v - Municipal Co. v. Secretary of State (1910), 88 

Corporation of Bombay (1922), 49 1. A, Calc., 280 ; 15 O. W. N., 87. % 

881; 46 Bom., 767 ; 24 Bom., L. R., 

50 



pensation , 1 * the persons to whom it is payable or the appor* 
tionment of the compensation among the persons interested . 8 * 

The expression “ public purposes ” is not defined. It includes : Public 

(a) the provision of village sites in districts in which the Local 
Government shall have declared by notification in the official Gazette 
that it is customary for the Government to make such provision ; 3 

(fi) the establishment of a chain of posts under clause (c) of sub- Chain of poitrf. 
section (1) of the Indian Salt Act, 1882 ; 4 * 

(c) the acquisition of land for a lessee under section 14 of the Upper Rubies. 
Burma Bubies Regulation (XII of 1887) ; 6 

(i d ) the construction of new water courses in the Bombay Pre- Watercourse, 
sidency ; 0 

(e) for the purposes of the Bombay Local Boards Act, 1884, 7 of the 
Central Provinces Local Self-Government Act, 1888, 8 the Madras 
Local Boards Act, 1884,° the Punjab District Boards Amendment 
Act, 1906, 10 the Ajmere Municipalities Regulation, 1886, 11 * of the Bengal Municipalities. 
Municipal Acts, 1876,” and 1884,” the Oaloutta Municipality Act, 1899, li 
the Bombay District Municipal Act, 1901, 14 * the City of Bombay Muni- 
pality Act, 1888,” the Burma Municipal Act, 1898,” the Central Pro- 
vinces Municipal Act, 1908,” the Coorg Municipal Regulation, 1907, 13 
the Bihar and Orissa Municipal Act, 1922, 20 the Madras District Muni- 
cipalities Act, 1920, 21 the Madras City Municipal Act, 1919, 22 the Punjab 
Municipal Act, 1911, 23 United Provinces Municipalities Act, 1916 ; 24 

(/) the Aden Port Trust Act, 1888, 26 the Bombay Port Trust Act, Port Trusts. 
1879, 20 the Calcutta Port Act, 1890, 27 the Madras Port Trust Act, 1906, 28 
the Rangoon Port Act, 1906, 28 the Chittagong Port Act, 1914, 30 the 
Burma Canals Act, 1905, 31 the Punjab Minor Canals Act, 1905, 33 the Canals. 


I As to the case of mines or mine- 
rals under the aoquired land, see Act 
XVin of 1885; post, p. 608. 

• S. 18 (1). As to the matters to 
be considered by the Court, see ss. 23, 
24. 

1 S. 8 (/). 

3 Act XII of 1882, s. 8a, inserted 
by Act XIX of 1890, s. 2. 

4 Reg. XII of 1887, s. 16, as 
amended by Act XIII of 1898, Sch. 

HI. 

• Bom. Act VII of 1879, s. 19. 

7 Bom. Act I of 1884, s. 72. 

• Act I of 1883, s. 87. 

3 Mad. Act V of 1884, s. 163. 

” Punj. Act Hof 1906, s. 61. 

II Beg. V of 1886, s. 149. 

13 Ben. Act V of 1876, s. 87. 

13 Ben. Act III of 1884, s. 86. 

” Ben. Act III of 1899, ss. 867, 566. 

See AmuXya Chandra Banerjea v. 


Corporation of Calcutta (1922), 49 
I. A., 266 ; 49 Calc., 838 ; 27 0. W. N., 
125 (the erection of a dharamsala at 
the expense of a private benefactor). 
” Bom. Act ID of 1901, s. 41. 

” Bom. Aot III of 1888, s. 91. 

17 Bur. Act III of 1898, s. 41. 

” Act XVI of 1908, s. 63. 

” Reg. n of 1907, s. 52. 

33 B. & O. Act VII of 1922, g. 68. 

32 Mad. Aot V of 1920, ss. 67, 166. 

33 Mad. Aot IV of 1919, ss. 74, 76. 

33 Punj. Aot in of 1911, s. 68. 

34 U. P. Act II of 1916, s. 86. 

33 Bom. Act V of 1888, s. 24. 

33 Bom. Act VI of 1879, s. 27. 

37 Ben. Aot in of 1890, s. 68. 

*• Mad. Act II of 1906, *. 27. 

»• Bui. Aot IV of 1906, a. 89. 

» Ben. Aot V of 1914, s. 72. 

« Bur. Aot V of 1906, ss. 19, 20. 
ss Punj. Aot nr of 1906, >. 66. 
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Embankment!. Bengal Embankments Acts, 1878, 1 and 1882, 2 the Bengal Irriga- 
Jrrigation. tion Act, 1876, 8 the Bihar and Orissa Private Irrigation Works Act, 
1922, 4 the Bihar and Orissa Minor Irrigation Works Act, 1922, 6 the 
Drainage. Bengal Drainage Act, 1880,° the Indian Forest Act, 1878, 7 the Madras 
Forests* Forest Act, 1882, 8 the Burma Forests Act, 1902,° Ajmere Forest Regu- 
lation, 1874, 10 Assam Forest Regulation, 1891, 11 the Bombay City Im- 
Improvement. provement Act, 1898, 11 the Calcutta Improvement Act, 1911/* the 
Trusts. Rangoon Development Trust Act, 1920, 14 the United Provinces Town 
Improvement Act, 1919, 14 the Madras Town Planning Act, 1920, l * and 
the Punjab Town Improvement Act, 1922.” 

Award. By Act XIX of 1921, s. 2, the award of the Judge shall be 

deemed to be a decree and the statement of the grounds of 
every such award a judgment within the meaning of section 2, 
clauses (2) and (9) respectively of the Code of Civil Procedure, 
1908. 

Deposit of If the persons interested do not consent to receive the 
inCaurfc 8fttl0n compensation money awarded by the Collector, or if there be 
no person competent to alienate the land, or if there be any 
dispute as to the title to receive the compensation, the Collector 
shall deposit the amount of the compensation in Court. 18 

The Court can deal with all questions as to the application 
of the fund. 19 

A decree of the Court may operate as res judicata , where a dispute 
as to title has been referred to the Court. 20 


Acquisition of 
part of house. 


If any question arises as to whether any land proposed to 
be taken under the Act does or does not form part of a house, 
manufactory, or building, the whole of which the owner 
desires to be acquired, the Collector shall 21 refer the deter- 
mination of such question to the Court. 22 


» Ben. Act VI of 1873, ss. 19, 25, 
32, 33, 36, 37. 

* Ben. Aot II of 1882, ss. 86-41. 

» Ben. Aot III of 1876, as. 21, 52. 

* B. & O. Aot V of 1922, chap. vi. 

* B. & 0. Aot VI of 1922, s. 18. 

• Ben. Aot VI of 1880, b. 21. 

» Aot vn of 1878, s. 83. 

• Mad. Aot V of 1882, s. 68. 

• But. Aot IV of 1902,8. 81 
10 Beg. VI of 1874 ,b.8. 

“ Reg. VII of 1891, s. 78. 

" Bom. Aot IV of 1898, post, p. 509. 
“ Ben. Aot V of 1911, post, pp, 510- 
512. 

14 Bur. Aot V of 1980, post, pp. 618, 
614. 

1* U. P. Aot V3H o! 1919. 


« Mad. Act Vn of 1920, s. 4. 

« Punj. Act IV of 1922, a. 59. 

18 Act I of 1894, s. 31. The refer- 
ence can be heard even if the com- 
pensation has been paid to one of 
the parties : Jogesh Chandra Bay v. 
Yakub AH (1912), 17 C. W. N., 1067. 

19 Kanwni Debt v. Pramatha Nath 
MooJcerjee (1911), 39 Calc., 33. 

10 Bamachandra Rao.v. Bamachan- 
dra Boo (1922), 49 I. A., 129; 45 
Mad., 320 ; 26 C. W. N., 713; 24 
Bom. L. R., 968. 

81 Krishna Das Boy v. Land Acqui- 
sition Collector of Pabna (1911), 10 
C. W. N., 327. 

18 Aot I of 1894, s. 49. 
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The Court of the Land Acquisition Judge is a Court of special juris- Powers, 
diction, the powers and duties of which are defined by statute, and it 
cannot be legitimately invited to exercise inherent powers and assume 
jurisdiction over matters not intended by the Legislature to be com- 
prehended within the scope of the inquiry before it. 1 * * 

As to interference by the High Court, see ManicJc Chand Mahaia v* 
Corporation of Calcutta (1921), 48 Calc., 916. 

A District Judge has no jurisdiction to order a refund of money paid Befuud. 
by the Collector without any apparent irregularity. 8 

“ Act I of 1894, section 54 . 3 Subject to the provisions of the Appeal. 
Code of Civil Procedure, 1908, applicable to appeals from origi- 
nal decrees, 4 and notwithstanding anything to the contrary in 
any enactment for the time being in force, an appeal shall only 5 
lie in any proceedings under this Act 6 to the High Court from 
the award, or from any part of the award, 7 of the Court, and 
from any decree of the High Court passed on such appeal as 
aforesaid, an appeal shall lie to His Majesty in Council subject 
to the provisions contained in section 110 of the Code of Civil 
Procedure, 1908, and in Order XLV thereof.** 

As to on appeal from an award made by an Assistant Judge in the 
Bombay Presidency, see Ranchhodbhai v. Collector of Kaira (1909), 83 
Bom., 371 ; 11 Bom. L. R., 817. No second appeal lies in that case. 8 

An appeal lies to the High Court from an order of the District Judge 
as to the disposal of compensation awarded, 0 or from an award made 
under the Ancient Monuments Preservation Act, 1904 (VII of 1904). xo 

Au appeal does not lie from an order refusing to restore a claim case 
by setting aside an order passed in default, 11 or from an| order under 
section 49 ( ante , p. 506). 18 


1 British India Steam Navigation 
Company v. Secretary of State (1910), 
38 Calc., 230, at pp. 244, 245; 15 
C. W. N., 87, at p. 93. 

* Gobindaranec Dasec v. Brinda 
Ranee Datec (1908), 35 Calc., 1104; 
12 C. W. N., 1039. 

* As amended by Act XIX of 1921, 
s. 3. 

4 Ante , pp. 384-836. 

4 This does not restrict the right 
of appeal. It restricts the forwn of 
appeal : Har Died Shah v. Secretary 
of State (1922), 8 Lahore, 420. 

4 This appUes to a .revised award ; 
Chandar Lai Saha v. Collector of 
Bareilly (1921), 44 AIL, 86. 

7 An order for investment of the 

compensation money is not a part of 


the award : Ramachandra Rao v. 
Ramachandra Rao (1922), 49 I. A., 
129; 45 Mad., 820; 26C.W.N., 718; 
24 Bom. L. R., 968, differing from 
Trinayani Dassi (Sreemati) v. Krishna 
Lai Dey (1910), 17 C. W. N., 985 n. 

4 Nathubhai Narandas v. Manordas 
Laldas (1911), 86 Bom., 360 ; 14 Bom, 
L.R., 325. 

9 Sheo Rattan Rai v. Mohri (1899), 
21 AU., 854. 

10 Vishnu v. District Deputy Col- 
lector, Colaba (1917), 19 Bom. L. R., 
937. 

si Hasun Molla v. Tasiruddin 
(1911), 39 Calc., 398. 

19 Sarat Chandra Chose v. Secretary 
of State (1919), 46 Dale., 861. 
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This is the only appeal which is given by the Act. 1 There is no 
appeal from an order of a District Judge allowing a Hindu widow to 
withdraw the compensation. 2 * , 

Before the a men dment of the section it was held that there was no 
second appeal from an appeal to the District Judge from an award made 
by the Assistant Judge under the Act. 8 It is submitted that there is 
how such appeal. 

As "to the cases in which mines or minerals are situate under land 
which it is desired to acquire under the Land Acquisition Act, see the 
Land Acquisition Mines Act, 1886 (XVIII of 1886), which applies in the 
first instance to the territory then administered by the Governor of 
Madras in Council and the Lieutenant-Governor of Bengal, and which 
has been declared in force in the Santhal Farganas 4 * and in the Angul 
District. 6 

As to the modification of the Land Acquisition Act, 1894, in oases 
under the several Improvement Acts, see post, pp. 609-616. 

By section 18 (2) (k) of the Chittagong Hill Tracts 
Regulation, 1900,® the Local Government may make Rules to 
regulate the acquisition by Government of land required for 
public purposes. 

As to the power to make rules for the acquisition of land 
in Aden, see Regulation VII of 1900, s. 10. 


Improvement Trusts. 

Trusts for the improvement of the cities of Bombay, 
Calcutta, Rangoon, and of towns in the United Provinces and 
the Punjab, have been respectively created by the following 
enactments : the Bombay City Improvement Act, 1898, 7 the 
Calcutta Improvement Act, 1911,® the Rangoon Develop- 
ment Trust Act, 1920, 9 the United Provinces Town Improve- 


1 See Biswa Nath Sinha v. Bind - 

humulchi Dasi (1916), 19 0. W. N., 

1290. As to appeals before the 

amendment of s. 64 by Act XIX of 

1921, see Bangoon Botatoung Com - 
pany v. Collector , Bangoon (1912), 89 
I. A., 197 ; 40 Calc., 21 ; 16 C. W. N., 
961 ; 14 Bom. L. B., 838, explained 
in Ramachandra Baov . Bamachandra 

Bao (1922), 49 I. A., 129; 46 Mad., 

820 ; 26 C. W, N., 718 ; 24 Bom, L. B., 

968. 

a Biswa Nath 8mha v. Bindhu- 
mukhi Dasi (1916), 19 0. W. N., 
1290. 


• Nathubhai Narandas v. Manordas 
Laldas (1911), 86 Bom., SG&; 14 Bom. 
L. B., 825; Ahmedbhoy Habibhoy v. 
Woman Dhondu (1918), 88 Bom., 
337; 16 Bom. L. B., 72. 

4 Bog, III of 1872, s, 8, as amended 

by Beg. Ill of 1899, s. 3. * 

5 Beg, I of 1894, s. 8. 

• Beg. I of 1900. 

1 Bom. Act IV of 1898, amended 
by Aot XIV of JS04, and Bom. Act I 
of 1918. 

9 Ben. Act V of 1911, amended by 
Ben. Act III of 1916. 

• Bur. Act V of 1920. 
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ment Act, 1919, 1 and the Punjab Town Improvement Act, 

1 1922* 

Those Acts are in similar terms. 

The duty of carrying out the provisions of the Act is con* Bouds of 
fided to Boards of Trustees, whose qualifications, duties and 1 "*•*“*• 
powers are defined in the Acts . 3 

Under the Bombay City Improvement Act, 1898, a Bomboy City 
Tribunal of Appeal has been constituted to perform the I ‘ n i’ r0T9m * nt 
functions of the Court under the Land Acquisition Act . 4 

The Tribunal consists of a President and two assessors. CoiutituUou of 
The President and one of the assessors are appointed by n * 
Goverment. The other assessor is appointed by the Bombay 
Corporation . 6 

The President must be- 
ta) a member of the Judicial Branch of the Imperial or 
Provincial Civil Service of not less than ten years' 
standing who has served as District Judge, or held 
judicial office not inferior to that of a first claBS Sub- 
ordinate Judge, for at least three years of that period ; 

(b) a barrister, advocate, or pleader of not less than eight 
years' standing who has practised as an advocate or 
pleader in the Bombay High Court . 6 

The decision of all questions of law and procedure and of 

costs and apportionment of compensation shall rest solely procedure, 
with the President ; and any such question may be tried and 
decided in the absence of the Assessors if in the opinion of the 
President their presence is unnecessary ; and when any such 
question is so tried and decided the decision of the President 
shall be deemed to be the decision of the Tribunal . 7 

The Act also provides for the duration of office of the 
members of the Tribunal , 8 their removal,® and the supply of * 
vacanciea 10 

Any . award or order of the Tribunal shall be enforced by 
the Small Cause Court as if it had been a decree or order of TribnueL 1 ° 
that Court . 11 

* U. P. Aot VIII of 1919. • Ibid. b. 48 (S). 

* Punj. Aot rv of 1922. * Ibid. i. 48 (4). 

* Bom. Aot IV of 1898, ss. 8-26 ; » Bom. Act I of 1913, b. 17 (1). 

Ben. Aot V of 1911, as. 8-68 ; Bur. • 8. 48 (5). 

Act V of 1920, ss. 8-38; U. P. Act • S. 48 (6). 

VIII of 1919, SB. 3-64 ; Punj. Aot IV “ S. 48 (7). 
of 1922, bb. 8-66. »‘S. 48 (10). 

* Bom. Act IV of 1898, b. 48 (1). 
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Hi^ Conrt an y case in the President may grant a certificate 

lg ° ‘ that the case is a fit one for appeal, an appeal lies to the High 
Court from the award or part of the award of the Tribunal. 1 

As to speoial provisions as to compensation, see seotion 49 of the Act. 

Confirmation By Act XIV of 1904, s. 1, the City of Bombay Improve- 
(iiT ° n ment Act, 1898, shall, so far as regards the appellate juris- 
diction" conferred upon the High Court by section 48, 
sub-section (11), thereof, be as valid as if it had been passed 
by the Governor-General of India in Council at a meeting for 
the purpose of making Laws and Regulations. 

Appeal). “ Section 2 (of Act XIV of 1904). Subject to the provisions 

of section 48, sub-section (11), of Bombay Act IV of 1898, the 
provisions of the Code of Civil Procedurff with respect to 
appeals from original decrees shall, so far as they can be 
made applicable, apply to appeals under that sub-section, and 
orders passed therein by the High Court may on application 
to the Chief Judge of the Small Cause Court be executed by 
him as if they were decrees made by himself.” 

As to the portions of the Land Acquisition Act, 1894, which are 
applied by the Bombay Improvement Act, 1898, 2 see section 47, Sch. A, 
of the latter Act. 

Calcutta Improvement Act, 1911. 

The Calcutta Improvement Act 3 contains the following 
provisions as to the acquisition of lands : 

Tribunal. “ Section 70. A tribunal shall be constituted, as provided 

in section 72, for the purpose of performing the functions of 
the Court in reference to the acquisition of land for the Board 
under the Land Acquisition Act, 1894. 

Modification of “ Section 71. For the purpose of acquiring land under 
a™ d AcM 894 . the said Act for the Board : 

(a) the Tribunal shall, except for the purposes of 
section 54 4 of the Land Acquisition Act, 1894 (I of 
1894), be deemed to be the Court, and the President 
of the Tribunal shall be deemed to be the Judge 
under the said Act ; 

1 S. 48 (11). Ab to the case where a Bom. Aot IV of 1888. 

the claimant does not avail himself 8 Ben. Aot V of 1911. This Aot 

of the right of appeal, see Oangadas has been amended by Ben. Act III of 
Mulji v. Ali Mahomed (Saji) (1910), 1915. 

42 Bom., 54 ; 18 Bom. L. B., 826. 4 Ante, p. 507. 
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(6) the said Act shall be subject to the further modifica- 
tions indicated in the schedule ; 

(c) the award of the Tribunal shall be deemed to be the 
award of the Court under the Land Acquisition Act, 

1894, and shall be final. 1 

“ Section 72. — (1) The said Tribunal shall consist of a Constitution of 
President and two assessors. rnbnnoi. 

“ (2) The President of the Tribunal shall be either — 

(a) a member of the Judicial Branch of the Imperial or 

Provincial Civil Service, of not less than ten years’ 
standing in such service, who has, for at least three 
years, served as District Judge or held judicial office 
not inferior to that of a Subordinate Judge ; 

(b) a barrister, advocate, or pleader, of not less than ten 

years’ standing, who has practised as an advocate or 
pleader in the Calcutta High Court. 

“ (3) The President of the Tribunal and one of the 
assessors shall be appointed by the Local Government, and 
the other assessor shall be appointed by the Corporation, or, 
in default of the Corporation, by the Local Government : 

“ Provided that no person shall be eligible for appointment 
as a member of the Tribunal if he is a Trustee or is, for any 
of the reasons mentioned in section 9, disqualified for appoint- 
ment as a Trustee. 

“ (4) The term of office of each member of the Tribunal 
shall be two years; but any member shall, subject to the 
proviso to sub-section (8), be eligible for re-appointment at the 
end of that term. 

“ (5) The Local Government may, on the ground of 
incapacity or misbehaviour, or for any other good or sufficient 
reason, cancel the appointment of any person as a member of 
the Tribunal. 

“(6) When any person ceases for any reason to be a 
member of the Tribunal, or when any member is temporarily 
absent in consequence of illness or any other avoidable cause, 
the Local Government or (if the person whose place is to be 
filled was appointed by the Corporation) the Corporation, or 
in default of the Corporation the Local Government, shall 
forthwith appoint a fit person to be a member in his place.” 

“Section 77. For the purpose of determining the award Aw«d of 

Tribunal, how 

1 See s. 54, as amended ( ante t p, 507> 
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to be made by the Tribunal under the Land Acquisition Act, 
1894 : 

(a) if there is any disagreement as to the measurement of 

land, or the amount of compensation or costs to be 
allowed, the opinion of the majority of the members 
of the Tribunal shall prevail ; 

(b) questions relating to the determination of the persons 

to whom compensation is payable, or the apportion- 
ment of compensation, may be tried and decided in 
the absence of the assessors if the President of the 
Tribunal considers their presence unnecessary ; and 
when so tried and decided, the decision of the 
President shall be deemed to be the decision of the 
Tribunal; and 

(c) notwithstanding anything contained in the foregoing 

clauses, the decision on all questions of law and 
procedure shall rest solely with the President of the 
Tribunal. 

“ (2) Every award of the Tribunal, and every order made 
by the Tribunal for the payment of money, shall be enforced 
by the Court of Small Causes of Calcutta as if it were a 
decree of that Court.” 

The Tribunal has also power under section 64 of the Act 
to determine certain disputes between the Board of Trustees 
and other persons. 

As to the powers of the President of the Tribunal appointed 
under section 72 of the Calcutta Improvement Act, 1911, 1 to 
revise the decision of the Controller fixing the standard rent 
under the Calcutta Bent Act, 1920, 2 see post, p. 669. 

The Calcutta Improvement (Appeals) Act, 1911, 3 makes 
the following provision for appeals : 

“ Section 8. — (1) Notwithstanding anything contained in 
the Calcutta Improvement Act, 1911, an appeal shall lie to 
the Court 4 in any of the following cases, namely : 

(a) where the decision is that of the President of the 

Tribunal sitting alone in pursuance of section 77 of 
the said Act; 

(b) where the decision is that of the Tribunal and— 

(i) the President of the Tribunal grants a certificate 
that the case is a fit one for appeal, or 

1 Ben. Aot V ofl911. » Aot XVHI of 1911. 

• Ben* Aot III of 1920. 4 The High Court atCalcutfca, s. 2. 
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(ii) the Coart 1 grants special leave to appeal : 

“ Provided that the Court 1 shall not grant Buch special 
leave unless the President has refused to grant a certificate 
under sub-clause (1), and the amount in dispute iB five 
thousand rupees or upwards. 

“ (2) An appeal under clause (b) of sub-section (1) shall 
only lie on one or more 9 of the following grounds, namely : 

(i) the decision being contrary to law or to some usage 

having the force of law ; 

(ii) the decision having failed to determine some material 

issue of law or usage having the force of law ; 

(iii) a substantial error or defect in the procedure provided 

by the said Act which may possibly have produced 
error or defect in the decision of the case upon the 
merits.” 

“ Section 5. The Chief Judge of the Court of Small Elation nf 
Causes of Calcutta shall, on application, execute any order Court! 0 
passed by the Court on appeal under this Act, as if it were a 
decree made by himself.” 3 


Rangoon Development Trmt. 

The Rangoon Development Trust Act, 1920, 4 as amended Rangoon, 
by the Rangoon Development Trust (Amendment) Act, 1922, 5 
also provides that a Board of Trustees should be constituted 6 
and invested with powers for carrying on the objects of the 
Act. 

As to the oxtonsion of portions of this Act to the whole of Burma, see 
Burma. Act XII of 1922. 


Section 34 of the Act gives to the Board power to acquire 
lands and easements under the Land Acquisition Act, 1894, 7 * 
but the application of the Land Acquisition Act to cases under 
the Development Act is subject to modifications detailed in 
Schedule 1 of the latter Act. 

There is a reference to the Court, i.e. to the highest Court R«rerasc« to 
of original jurisdiction in Rangoon,® where there is any 00 " 1, 
dispute as to the existence of a necessity to acquire immovable 


1 The High Court at Calcutta. 

* Act X of 1914, Sch. I. 

• Ibid. 

4 Bur. Act V of 1920. 

4 Bur. Act XU of 1922. 


4 Bur. Act V of 1920, ss. 4, 6. 

* Ante , pp. 504-508. 

4 Bur. Act V of 1920, s. 2 (4). The 

High Court is now such Court : ante , 

chaps, vii, xvi. 


T. C.J.I. 
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property, 1 * or if the decision of the referee is questioned as 
regards : 

(a) estimates of the accrual of increment, 

(b) the proportion of the accrued increment to be contri- 

buted to the cost of the scheme, 

(c) the contribution to be levied on each plot included in 

the scheme, 

(d) the contribution to be levied on any plot which is 

increased in value by the scheme, but which is not 
included in the scheme, 

(e) the compensation to be paid under section 56 (com- 

pensation in certain cases), or 

(/) the date or dates upon which the contribution shall be 
levied. 8 

Such reference to the Court shall ordinarily lie to a single 
Judge, but a reference, except in the case of a reference under 
section 84 (as to the existence of a necessity for the acquisi- 
tion), shall lie to a Bench of two Judges in the following 
cases : 

(a) where the amount of the claim involved exceeds the 

sum of 25,000 rupees ; 

(b) as to the estimates of the accrual of increment, and as 

to the proportion of the accrued increment to be 
contributed to the cost of the scheme. 3 

The decision of the Court whether the reference lies to a 
single Judge or to a Bench shall be final : 

Provided that in a reference to a Bench of the Judges 
constituting such Bench they are unable to agree they shall 
refer any matter upon which they may differ to another Judge 
of the Court whose decision thereon shall be final 4 


United Provinces Improvement Act. 

Provision has been made for the improvement and 
expansion of towns in the United Provinces by the United 
Provinces Town Improvement Act, 1919.® 

Trusts have been created with powers to carryout improve- 
ment schemes. 0 


1 S. 81, sub-B. (8). See Bur. Aot « S. 39 (2). 

xn Oi 1922, e. 4. * U. P. Aot VIII of 1919. 

» S. 89, sub-s. (9). • SB. 8-8. 

» S. 89 (1). 
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“ Section 53. If any question or dispute arises — SSpSSJto 01 

(a) between the Trust and the previous owner of any Tribunal. 

street or square or part thereof which has vested in 
the Trust under section 46 (transfer of Trust) and 
has been altered or closed by it, as to the sufficiency 
of the compensation paid or proposed to be paid 
under sub-section (3) of that section (altering or 
closing street or square), or 

(b) between the Trust and any person who was entitled, 

otherwise than as a mere licensee, to use as a means 
of access any street or part thereof which has vested 
in the Trust under section 46 — 

(i) as to whether the alteration or closing of such 

street, square, or part thereof causes damage or 
substantial inconvenience to owners of proper*,/ 
adjacent thereto or to residents in the neighbour- 
hood, or 

(ii) as to whether the other meanB of access provided 

or proposed to be provided under sub-section (4) 

. of the said section 46 are reasonably sufficient, or 

(iii) as to the sufficiency of any compensation paid or pro- 

posed to be paid under the said sub-section (4), or 

(<•) between the Trust and any person as to the sufficiency 
of any compensation paid or proposed to be paid to 
him under sections 26 (rebuilding scheme), 30 
(development scheme), 82 (town expansion scheme), 

48 (turning or closing street or square), or 101 
(general power to pay compensation), the matter 
shall be determined by the Tribunal, if referred to it 
either by the Trust or by the claimant within a 
period of three months from the date on which the 
said person was informed of the decision of the 
Trust fixing the amount of compensation to be paid 
to him or of the rejection of his claim to compensa- 
tion by the Trust, and the determination of the 
Tribunal Bhall be final.” 1 

“ Section 57. A Tribunal shall be constituted, as provided Tribunal to be 
in section 59, for the purpose of performing the functions of co " ,t,h,ted • 
the Court in reference to the acquisition of land under the 
Land Acquisition Act, 1894. 2 


1 As to appeals, see post, p. 616. 


* Aot I of 1894. 
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of uSd * 4 * 00 “ ® ec ^ on ^8. ^or the purpose of acquiring lands under 

-Acqaiiition the said Act for the Trust— 

Act ' mi ' (a) the Tribunal shall (except for the purposes of section 54 
of that Act) 1 be deemed to be the Court and the 
President of the Tribunal shall be deemed to be the 
Judge, under the said Act ; 

(b) the said Act shall be subject to the further modifica- 
tions indicated in the Schedule (to the United 
Provinces Town Improvement Act, 1919) ; 


(d) the award of the Tribunal shall be deemed to be the 
award of the Court under the said Land Acquisition 
Act, 1894, and shall be final.” 2 

^institution of The constitution of the Tribunal is, mutatis mutandis, 
similar to the constitution of the Tribunal under the Calcutta 
Improvement Act, 1911. 3 


Award of 
Tribunal, how 
to be deter- 
mined. 
Appeals in 
United 
Province. 


Section 64 is, mutatis mutandis, similar to section 77 of the 
Calcutta Improvement Act, 1911. 4 

The United Provinces Town Improvement (Appeals) Act, 
1920,® makes provisions for appeals which are, mutatis 
mutandis, similar to those provided for appeals from orders 


made under the Calcutta Improvement Act, 1911.® 


Punjab Town Improvement. 

Punjab. The Punjab Town Improvement Act, 1922, 7 creates a 

Tribunal similar to that created by the Bombay City Improve- 
ment Act, 1898.® Provision is also made for the reference of 
disputes to the Tribunal.® 

Town Planning. 

Bombay Town The Bombay Town Planning Act, 1915, 10 which extended 

Planning. j n instance to the Island of Salsette, provides for an 

arbitrator and for the appointment of a Tribunal of Arbitra- 
tion, 11 but such Tribunal is not a Court. 12 

Land which is needed for the purpose of a town planning 


1 Ante, p. 507. 

* As to appeals, see below. 

* Ante, p. 511. 

* Ante , pp. 511, 512. 

8 Act III of 1920. 

* Ante , pp. 512, 518. 
f Punja Act IV ot 1922, ss. 59, 


60, and 64. 

8 Bom. Aot IV of 1898, ante , 
pp. 509, 510. 

8 Punj. Act IV of 1922, a. 54. 

10 Bom. Act I of 1915. 

11 S. 88. 

18 S. 88. 
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scheme is deemed to be land needed lor a private purpose 
within the meaning of the Land Acquisition Act, 1894. 1 

Under the Madras Town Planning Act, 1920, an Arbitrator 
appointed by the Local Government decides claims and 
awards compensation. 8 His decision is final and binding on 
all persons. 3 

Works of Defence. 

By the Indian Works of Defence Act, 1903 (VII of 1903), Work* of 
any person interested who has not accepted the award of the ** *“*' 
Collector may require that the matter be referred by the 
Collector for the determination of the Court, i.e. a principal 
Civil Court of original jurisdiction, unless the Local Govern • 
ment, as it is empowered to do, has appointed a special 
judicial officer within any specified local limits to perform the 
functions of the Court under the Act, 4 whether his objections 
be to the measurement of the land, the amount of the 
compensation, the persons to whom it is payable, or the 
apportionment of the compensation among the persons 
interested. 6 

Subject to the provisions of the Code of Civil Procedure Appeal, 
applicable to appeals from original decrees, 6 an appeal lies to 
the High Court from the award or from any part of the 
award of the Court in any proceeding under the Act. 7 

A j mere. 

By section 26 of the Ajmere Land and Bevenue Regula- Ajmere 
tion, 1877 (U of 1877), provision is made for the acquisition 
of land situate in an istimrari estate for the purpose of con- 
structing a railway, or for any other object which in the 
opinion of the Chief Commissioner may reasonably be 
expected to improve the value of such estate. The determina- 
tion of the Collector is final. 

As to the acquisition of rights in forest and waste land, 
see post, chapter liv. 

* Bom. Act I of 1915, 8. 61. * S. 18 (i). 

* Mod. Act VU of 1920, s. 28. * Ante, pp. 884, 885. 

. * Ibid. b. 29. * S. 48. 

*8.2(0. 
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Indian 

Arbitration 

Act. 


Appointment 
of arbitrator 
by Court. 


Arbitration. 

The Indian law of arbitration has no concern with an award 
passed outside British India, 1 except perhaps when the 
arbitration is made in a suit pending in British India. 

By the Indian Arbitration Act, 1899 (IX of 1899), which 
applies to arbitration by agreement without the intervention of 
a Court of Justice, 2 the High Court in the Presidency towns, 
the High Court in Rangoon, 3 and elsewhere the District 
Judge can stay proceedings, when there has been a submission 
to arbitration. 4 

“ Section 8. — (1) In any of the following cases : 

" (a) where a submission provides that the reference shall 
be to a single arbitrator, and all the parties do not, after 
differences have arisen, concur in the appointment of an 
arbitrator ; 

“ (l) if an appointed arbitrator neglects or refuses to act, or 
is incapable of acting, or dies, or is removed, and the submission 
does not show that it was intended that the vacancy should 
not be supplied, and the parties do not supply the vacancy ; 

“ (e) where the parties or two arbitrators are at liberty to 
appoint an umpire or third arbitrator and do not appoint 
him ; 

“ (d) where an appointed umpire or third arbitrator refuses 
to act, or is incapable of acting, or dies, or is removed, and the 
submission does not show that it was intended that the vacancy 


1 Oppenheim v. Mahomed Haneef 
(1932), 49 I. A., 174; 45 Mad., 496; 
26 C:W. N., 642. 

• Preferable. It does not apply to 
arbitration** the course of litigation : 
Amar Chanel Chamaria v. Bartwari 
Lall Rakshit (10$1), 49 Calo., 608. 

• Bur. Act XI oif 1922. s. 28. 

• Aot IX of 189S& s. 19. Bee Ralli 


v. Noor Mahomed (1906), 31 Bom., 
286 ; 8 Bom. L. B., 955. In the 
United Provinces “ submission ” 
means an agreement to submit pre- 
sent or future differences to arbi- 
tration under the Act, whether an 
arbitrator is named therein or not: 
U. P. Act I of 1912, s. 2. 

518 



ARBITRATION. 


519 


CHAP. LH.] 

should not be supplied, and the parties or arbitrators do not 
supply the vacancy ; 

any party may serve the other parties or the arbitrators, 
as the case may be, with a written notice to concur in 
appointing an arbitrator, umpire, or third arbitrator. 

“ (2) If the appointment is not made within seven clear days 
after the service of the notice, the Court may, on application 
by the party who gave the notice, and after giving the other 
party an opportunity of being heard, appoint an arbitrator, 
umpire, or third arbitrator, who shall have the like power to 
act in the reference, and make an award as if he had been 
appointed by consent of all parties.” 

“ Section 18. — (1) The Court 1 2 may, from time to tiir Rumi««i«n of 
remit the award to the reconsideration of the arbitrators or* wwd ‘ 
umpire.” 

This power should be sparingly exercised and only upon certain well- 
known principles.® 

“Section 14. Where an arbitrator or umpire has mis- Pnww towt 
conducted himself, or an arbitration or award has been 
improperly procured, the Court may set aside the award.” 

An award on a submission, on being filed in the Court in A ward^ 
accordance with the provisions of the Act, shall (unless the as a decree. 
Court remits it to the reconsideration of the arbitrators or 
umpire, or sets it aside) be enforceable as if it wore a decree 
of the Court. 3 

A Small Cause Court has no power to stay proceedings s»|au 
under section 19 of the Arbitration Act, 1899 (IX of 1899), *"** 
but the High Court has power to stay proceedings in a Small 
Cause Court or in any other Court subordinate to it. 4 * 

The Indian Arbitration Act, 1899, applies within the local B»ngoon. 
limits of the ordinary original civil jurisdiction of the High 
Court at Rangoon in cases where, if the subject-matter sub- 
mitted to arbitration were the subject of a suit, the suit could, 
whether with leave or otherwise, be instituted within those 
local limits. 0 

Save in so far as is otherwise provided by the Indian Civil Pro..- 

dure Code. 

1 Ante, p. 518. kissen Das (1922), 49 I. A., 866. 

2 V . M. Chowdhury v. Jiban 4 llalli v. Noor Mahomed (1906), 

Krishna Ohose (1922), 49 Calc., 646, 81 Bom., 286 ; 8 Bom. L. R., 955. 

at p. 658. 6 Act IX of 1899, g. 28, as amended 

* S. 15 (1). It is not a decree ; by Bur. Act XI of 1922, Sch. I. 

Sassoon and Co. v. Bamdutt Bam 
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Arbitration Act, 1899, 1 or by any other law for the time being 
in force, all references to arbitration, whether by an order in 
a suit or otherwise, and all proceedings thereunder, shall be 
governed by the provisions contained in the second schedule of 
Arbitration in the Code of Civil Procedure. 2 That schedule provides in the 
*“ ' first instance for arbitration in suits. 3 
Spofei cue. Upon any reference by an order of the Court, the arbitrator 
or umpire may, with the leave of the Court, state the award as 
to the whole or any part thereof in the form of a special case 
for the opinion of the Court. 4 * 

As to an appeal from an order on such award, see ante, p. 846. 

JnJgment in Where the Court seeB no reason to remit the award or any 
with award, of the matters referred to arbitration for re-consideration, and 
no application has been made to set aside the award or the 
Court has refused such application, the Court shall, after the 
time for making such application has expired, proceed to 
pronounce judgment according to the award. 8 
Appeal. Upon the judgment so pronounced a decree shall follow, 

and no appeal shall lie from such decree except in so far as 
the decree is in excess of or not in accordance with the 
award.® 

Ajteementto When any persons agree in writing that any difference 
between them shall be referred to arbitration, the parties to 
the agreement, or any of them, may apply to any Court having 
jurisdiction in the matter to which the agreement relates, that 
the agreement be filed in Court. 

Where no sufficient cause that an agreement should not be 
filed is shown, the Court shall order the agreement to be filed, 
and shall make an order of reference to the arbitrator appointed 
in accordance with the provisions of the agreement, or if there 
be no such provision and the parties cannot agree, the Court 
may appoint an arbitrator. 7 

As to the stay of a suit where there is an agreement to refer to 
arbitration, see para. 16. 


1 Act IX of 1899, • Ibid. para. 16 (2); Jai Narain- 

* Act V of 1908, s. 89, Bobu Lai v. Narain Bas-Jam Mai 

* Sch. II, paras. 1-16. (1922), 8 Lahore, 296. 

4 Ibid. para. 11* » Bid. para. 17. 

4 Ibid. para. 16 (l). 
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Boundaries. 

Bengal. 

By section 62 of the Bengal Survey Act, 1875, 1 “ no suit shall Bengal, 
be brought to set aside an order of a Superintendent of Survey, 
Collector, Assistant Superintendent, or Deputy Collector decid- 
ing a boundary dispute unless an appeal shall have been first 
preferred under section 59 or section 60, or unless the person 
suing was at the time when such order was passed a minor, or 
insane, or an idiot." 


Burma. 

By the Burma Boundaries Act, 1880 (Act V of 1880), which Burma. Appeal 
applies to the whole of Burma except the Shan States, 8 an mincer, 
appeal lies to the Commissioner of the division from every 
order passed by a Boundary-officer under section 12 (con- 
firming or modifying the boundaries as determined by the 
demarcation-officer), section 13 (dealing with objections), or 
section 14 (making further inquiry), 1 * 3 and the order of the 
Commissioner is final and conclusive as to the fact of actual D«=i»ion, hew 
possession, but does not decide the claim of any person to 
possess land. 4 

When an order determining a boundary is not open to 
appeal it becomes final. 0 


Coorg. 

As to Coorg see Regulation I of 1899, section 145 (i), 
post, pp. 646-648. 

1 Ben. Act V of 1875. » Act V of 1880, a. 18. 

• Acte V of 1880, e. 1 ; XIII of 4 Bur. Act HI of 1909, 8. 4. 

1898, 8. 4, Seh. I. 4 Act V of 1880, 8. 23. 
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Madras. 

dUpute» 'u 5 tbe The ^ a< * ras Survey and Boundaries Act, 1897, 1 provides 
coum of ‘ for the survey of Government lands, for the survey of estates, 8 
and the settlement of boundary disputes otherwise than in 
the course of a survey. 

By section 13 any party to a boundary dispute before a 
Survey-officer and any party to an appeal may institute, within 
the period of one year from the date of the order of the 
Survey-officer, or the decision of the appellate authority, a. suit 
to establish the right which he claims in respect of the 
boundary of the property surveyed : 

Provided that subject to the result of such suit, if any, 
such order or decision is conclusive as between the parties to 
the dispute or to the appeal. 3 

Where that section does not apply, landowners may dispute the 
survey in a Civil Court. 4 


Boundary 
disputes not 


. _ , Sections 22 to 27 provide for the settlement by the Col- 

disputes not r J 

m the course lector of boundary disputes arising otherwise than in the 
of survey. . 

course of a survey. 

The decision arrived at is final unless reversed or modified 
by a Civil Court.® 


» Mad. Act IV of 1897. 

* As to tho definition of estates, 
see ibid. s. S. 

3 Muthii’ulandi Poosari v. SetUu- 


ram Aiyar (1919), 42 Mad., 425, 

4 Chinna Yenkatrayudu v. Rama - 
vmrti (1920), 44 Mad., S40. 

3 S. 24 (4). 



CHAPTER LIV. 

Forests. 

The several Forest Acts provide a procedure for the reserva- 
tion of forests belonging to Government, and for the determina- 
tion of the rights of persons claiming rights of pasture ami 
forest produce. 1 

As to waste lands, see p oat, chapter lv. 

The following are the Forest Acts in force in British 
India : 

(1) The Indian Forest Act, 1878 2 (as amended by the 
Forest Act, 1890 3 ). That Act applies to the Provinces of 
Bombay, Bengal, Bihar and Orissa, Agra, the Punjab (except 
the district of Hazara), Oudh, and the Central Provinces. 

It has also been applied to the district of Angul, 4 * to the 
Santhal Parganas, 6 and to the Chittagong Hill Tracts. 6 

(2) The Madras Forest Act, 1882. 7 This Act applies to the 
Presidency of Madras and to certain scheduled districts. 

(3) The Burma Forests Act, 1902. 8 * This Act extends to 
the whole of Burma, including the Shan States.® 

(4) The Ajmere Forest Regulation, 1874. 1 ® 

(5) The Assam Forest Regulation, 189 1. 11 

(6) The British Baluchistan Forest Regulation, 1890. 12 

(7) The Hazara Forest Regulation, 1911. 13 

(8) The Punjab Land Preservation (Chos) Act, 1900. 14 

1 For a definition of “ forest pro- amended by Reg. Ill of 1899, s. 8. 

duce,** see Act V of 1890, s. 2. A Reg. I of 1900, s. 4. 

claim to a percentage of forest income Mod. Act V of 1882. 

is not a “ claim to forest produce *' : Bur. Aot IV of 1902. 

Secretary of State v. Vydia Pillai Ibid. s. 1 (2). 

(1893), 17 Mad., 193. Reg. VI of 1874. 

* Act VII of 1878. Reg. VII of 1891. 

* Act V of 1890. Reg. V of 1890. 

« Reg. Ill of 1913, s. 3. ia Reg. Ill of 1911. 

* Reg. Ill of 1872, s. 3, as 14 Punj. Act II of 1900. 
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Indian Forest Act, 1878. 

Power to By section 8 of the Indian Forest Act, 1878, 1 the Local 

sene om (j overnmen t ma y f rom time to time constitute any forest land 
or waste land which is the property of Government, or over 
which the Government has proprietary rights, or to the whole 
or any ‘part of the forest produce of which the Government 
is entitled, a reserved forest in the manner provided in the 
Act. 

A Civil Court can determine whether a forest sought to be 
reserved comes within the above conditions. 2 

Difference “ The most important distinction between the Land Acquisition Act 

A^fcond Land ^ G °* 1894) and the Indian Forest Act (VII of 1878) lies in this : that 
Acquisition whereas in the Land Acquisition Act the Legislature has expressly con- 
Act* stituted the Local Government the sole arbiter as to what land shall be 

acquired for a public purpose, the Indian Forest Act gives the power to 
afforest subject to conditions as to the fulfilment of which the Local 
Government is given no express power to decide. 

•• This will be at once apparent on comparing section 4 of the Land 
Acquisition Act with section 3 of the Indian Forest Act. The former 
runs : ‘ Whenever it appears to the Local Government that land in any 
locality is likely to be needed for any public purpose.* That is to say 
it suffices for the exercise of the power that the Local Government is 
satisfied as to the existence of the conditions precedent to the exercise 
of its powers. But section 8 of the Indian Forest Act does not make the 
exercise of the power conferred dependent on the opinion or decision of 
the Local Government, but upon a question of fact. It runs: ‘The 
Local Government may constitute any forest land which is the property 
of Government, etc.* If the land actually fulfils that condition Govern- 
ment can exercise the power, not otherwise. The test is, not what 
appears to the Local Government, but what is the actual fact.” 3 

Acjmsition " Section 10. In the case of a claim to a right in or over 
0 1 any land, other than a right of way or pasture, or to forest 

produce or a water course, the Forest Settlement Officer Bhall 
pass an order admitting or rejecting the same in whole or in 
part. If such claim is admitted in whole or in part, the Forest 
Settlement Officer shall either (1) exclude such land from the 
limits of the proposed forest ; or (2) come to an agreement 
with the owner thereof for the surrender of his rights; or (8) 
proceed to acquire such land in the manner provided by the 

1 Act VII of 1878. * Balvant Ramehandrav. Secretary 

. 1 Balvant Ramchandrav, Secretary of State (1905), 29 Bom., 480, at pp. 
of State (1905), 29 Bom., 480 ; 7 Bom. 505, 506 ; 7 Bom. L. R., 497. 

L. R., 497. 
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Land Acquisition Act, 1894. 1 * For the purpose of so acquiring 
such land the Forest Settlement Officer shall be deemed to be 
a Collector proceeding under the Land Acquisition Act, 1894. 8 
• • • • * 

“ Section 11. In the case of a claim to rights of pasture c^^J*** 
or to forest produce, the Forest Settlement Officer shall pass forest produce, 
an order admitting or rejecting the same in whole or in part.” 

Section 14 gives power to the Forest Settlement Officer to make 
provision for the exercise of admitted rights. Emitted. 

Section IS makes provision for the commutation of rights. Commutation 

of rights. 

“ Section 16. Any person who has made a claim under Appeal*, 
this Act, or any Forest Officer or other person generally or 
specially empowered by the Local Government in this behalf, 
may, within three months from the date of the order passed 
on such claim by the Forest Settlement Officer under sections 
10, 11, 14 or 15, present an appeal from such order to such 
officer of the Revenue Department, of rank not lower than 
that of a Collector or Deputy Commissioner, as the Local 
Government may from time to time, by notification in the 
local official Gazette, appoint by name, or as holding an office, 
to hear appeals from such orders : 

“ Provided that, if the Local Government establishes (as it 
is hereby empowered to do) a Court (hereinafter called the 
Forest Court) composed of three persons to be appointed by 
the Local Government, such appeals shall be presented to such 
Court.” 

The order passed on the appeal by such officer or Court or 
by the majority of the members of such Court shall be final, 
subject to revision by the Local Government. 3 

As to a suit in a Civil Court in respect of drift and stranded Prift«nd 
timber, see section 47 of the Act. timber. 


Madras Forest Act, 1882. 

By section 8 of the Madras Forest Act, 1882,* the Governor f 0 J^* r t ^ ulll 
in Council may constitute any land at the disposal of Govern- Iwerr ® 
ment a reserved forest in the manner provided in the Act. 

Section 4 provides for a notification by the Governor in 
Council 

1 Aot I of 1894, ante, chap. li. * Mad. Act V of 188S, validated by 

• Ibid. Act XXI of 1882. 

• Aot YU of 1878, 8. 17. 
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Suits bured. “Section 6. Except as hereinafter provided, no Civil 
Court shall, between the dates of the publication of the notifi- 
cation under section 4 and of the notification to be issued 
under section 16, entertain any suit to establish any right in 
or over any land, or to the forest produce of any land included 
in the notification under section 4.” 

rightaof’ “ ® ec ^ on 10. In the case of a claim to a right in or over 
occupancy and any land other than the following rights : 

ownership. (a) a right of way ; 

(b) a right to a water course or to use of water ; 

(c) a right of pasture, or 

(d) a right to forest produce ; 

the Forest Settlement Officer shall pass an order specifying the 
particulars of such claim and admitting or rejecting the same 
in whole or in part. 

“ (i) If such claim is admitted wholly or in part, the Forest 
Settlement Officer may — 

(1) come to an agreement with the claimant for the 

surrender of the right ; or 

(2) exclude the land from the limits of the proposed forest; 

or 

(3) proceed to acquire land in the manner provided by the 

Land Acquisition Act, 1894. 1 

“For the purpose of so acquiring such land (i) the Forest 
Settlement Officer shall be deemed to be a Collector proceeding 
under the Land Acquisition Act, 1894.” 

AppuL Section 10 (ii) provides for an appeal to the District Court 

by the claimant from a rejection in whole or in part. 

Appeal to An appeal lies to the High Court from a decision of the Forest 

High Court. Settlement Officer. 2 

Section 11 deals with claims to rights of way, water course, 
pasture and to forest produce. 

Section 12 requires the Forest Settlement Officer to make 
provision for rights of pasture or of forest produce which are 
admitted by him. 

Section 13 deals with the commutation of such rights. 

“ Section 14. The claimant, or the Forest Officer appointed 
under section 4, or any other person generally or specially 

1 Act I of 1894, ante, ohap. 11. (1888), 11 Mad., 809. 

* Kamaraju v. Secretary of State 


ClaimB. 


Provision for 
rights of 
pasture and 
forest 
produce. 
Commutation 
of rights. 

Appeal from 
orders passed 
under sections 
11. 12 and 13. 
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empowered by the Government in this behalf, may, within 
sixty days from the date of any order passed by the Forest 
Settlement Officer under sections 11, 12, and 13 present an 
appeal from such order — 

“to a Forest Court constituted as hereinafter provided, or 
where no such Court is constituted, to suoh Officer of the 
Revenue Department of not less than twelve years’ standing 
as the Governor in Council may, from time to time, by 
notification in the Fort St. George Gazette, appoint by name 
or as holding an office, to hear appeals from such orders. 

“ In disposing of such appeals the Revenue Officer appointed 
as aforesaid shall be guided by the provisions of sections 39 and 
40 of this Act.” 1 

“ Section 87. Where no Revenue Officer has been appointed Fov»c court, 
to hear appeals under section 14, the Governor in Council 
shall, from time to time, as occasion may arise, appoint a 
Forest Court to hear such appeals. The Court shall consist 
of three members, of whom — 

“one shall be the Judge of the Court of any district in 
which any portion of the land, the rights in or over which are 
in dispute, is situated, or the officer presiding in the principal 
Civil Court of original jurisdiction of such district, 

“ another shall be the Collector of any such district or an 
officer of the Revenue Department of not less than twelve 
years’ standing, 

“ and the third member shall be a person specially selected 
by the Governor in Council, not holding an office of profit in 
the service of Government. 

“ Section 38. The Judge appointed a member as aforesaid Judge to u 
shall be the President of the said Court, and shall make all Pte " d * DU 
such orders in the case as may be necessary prior to the 
hearing of the appeal. 

“ The official member of the Court may be appointed by 
name or as holding an office. 

“ Section 39. For the hearing of appeals the Forest Court Hearing ot 
shall fix a day and a convenient place in the neighbourhood of ar,pe * u ’ 
the land regarding which, or regarding rights over which, a 
dispute exists, and shall give notice thereof to the parties. 

“ All cases before the Forest Court shall be heard and 


1 Below and post, p. 528. Although it does not appear that an order of 
a decision of the Forest Court is final, the Bevenue Officer is final. 
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disposed of, as far as may be, in accordance with the provi- 
sions of the Code of Civil Procedure : 

“ Provided that if, on the hearing of any such case, any 
question of law or of usage having the force of law, or the 
construction of a document affecting the merits of the case, 
shall arise on which the Court shall entertain reasonable 
doubtp, the Court may, either of its own motion or on the 
application of any of the parties, draw up a statement of the 
case, and submit it, with its own opinion, for the opinion of 
the High Court. 

“And it shall be the duty of the Forest Court to make 
such reference to the High Court if the question involve any 
principle of general importance, or affect the rights of a 
class. 

orfenwbwh “ Section 40. At the conclusion of the inquiry, and after 
shaiflTfinaU the receipt of the order of the High Court (which shall be 
binding upon the Forest Court) upon the reference (if any) 
prescribed by the preceding section, the Forest Court shall 
proceed to pass such order in the case as it may consider just 
and proper ; and the order passed by the said Court or by the 
majority of the members of the said Court shall be final.” 


Power to 
constitute 
reserved 
forests.! 


Appeal. 


Burma Forests Act, 1902. 

By section 4 of the Burma Forests Act, 1902, 1 which was 
declared in force in the Arakan Hill District by Begulation 
I of 1916, section 2, the Local Government may constitute any 
land at the disposal of Government® a reserved forest in the 
manner provided by the Act. 

An inquiry is held by the Forest Settlement Officer as to 
claims. Sections 12 and 18 deal with claims admitted in 
whole and in part. For the purpose of acquiring a right in 
and over land other than a claim to a right of way, a right to 
a water course or to the use of water, or a right of pasture or 
to forest produce, the Forest Officer is by section 13 (2) deemed 
to be a Collector proceeding under the Land Acquisition Act, 
1894.® 

“ Section 14. Any person who has made a claim under 
chapter ii (Reserved forests) may, within three months from 
the date of any order passed on such claim by the Forest 


1 Bur. Act IV ofl,902. 1 Act I o 1 1894, ante, ehap. 11. 

* Cf. ante, p. 624. ' 

\ 
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Settlement Officer under section 8 (inquiry as to claims), 
section 10 (treatment of claim relating to practice of shifting 
cultivation), section 11 (order on claim to right of way, water 
course, or pasture or to forest produce), section 12 (provision 
for right of pasture, or to forest produce admitted), or section 13 
(order on other claims), present an appeal from such order to 
such officer of the Revenue Department, of rank not less than 
that of a Deputy Comzhissioner, as the Local Government 
may, by notification, appoint to hear appeals from such 
orders." 

As to the presentation and hearing of appeals, see section 10 of the 
Act. 

“ Section 16. The Local Government may, before the « aviiion by 
issue of the notification under section 18 (declaring forest o^nuMnt. 
reserve), revise any order passed by a Forest Settlement 
Officer or an appellate officer under the preceding sections, 
and may remand the case for further inquiry or pass any 
order which the Forest Settlement Officer could have passed : 

“ Provided that no agreement or acquisition under section 
12, sub-section (1), clause (c) (commutation of right to pasture 
or forest produce), or section 13, sub-section (1), clause (a) 

(surrender of right), or clause (c) (acquisition under Land 
Acquisition Act, 1894), which has been sanctioned by the 
Local Government as required by such sections, shall be set 
aside after a part performance of such agreement or after 
possession of the land has been taken under such acquisition." 

As to a suit in a Civil Court in respect of drift timber and Drift, etc., 
certain other timber, see section 40 of the Act. timber " 

The Ajmcre Forest Regulation, 1874. 

The Ajmere Forest Regulation, 1874, 1 contains no provision 
which specially affects the jurisdiction of a Civil Court. 

The Assam Forest Regulation, 1891. 

The Assam Forest Regulation, 1891 (Regulation VII of Bewmtion. 
1891) contains the following provisions : 

“ Section 4. The Local Government may constitute any 
land at the disposal of Government a reserved forest in the 
manner provided by the Regulation.” 


x. aw. 


» Beg. VI of 1874. 


34 
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P °nire 1 umd Section 11 of the Regulation is in terms similar to those in 
over wtiieh section 10 of the Indian Forest Act, 1878. 1 

In a case of a claim to a right of way, a right to a water 
Order on course, or to use of water, or a right of pasture or of forest 
certain cUims. p ro( j uee> j^e Forest Settlement Officer shall pass an order 
specifying the particulars of such claim and admitting or 
rejecting, the same wholly or in part. 2 In the case of the 
admission of claims the Forest Settlement Officer has power to 
provide for the exercise of the rights claimed. 3 
Appeal. « Section 15. Any person who has made a claim under 

chapter ii of the Regulation may, within three months from 
the date of any order passed on such claim by the Forest 
Settlement Officer under sections 11, 12, 18, or 14, present an 
appeal from Buch order to such officer of the Revenue Depart- 
ment, of rank not lower than that of a Deputy Commissioner, 
as the Local Government may, by notification in the official 
Gazette, appoint by name, or as holding office, to hear appeals 
from such orders. 

“ Section 16. — (2) Every such appeal shall be heard in the 
manner prescribed for the time being for the hearing of appeals 
in matters relating to revenue, and, except as hereinafter 
provided, shall be final.” 

Revision. As to the power of the Local Government to revise arrange- 

ments made under section 18 or 16, see section 20 of the 
Regulation. 

Village forests. The Local Government may also constitute any land at the 
disposal of Government a village forest for the benefit of any 
village community or group of village communities. 4 
Drift, etc., As to the power of bringing a suit in respect of drift 
m r ' timber and certain other timber, see section 45 of the 
Regulation. 

British Baluchistan Forest Regulation, 1890. 

Reservation of By section 8 of the Regulation “ the Chief Commissioner 
foraete. may, by notification in the Gazette of India, declare any wood- 
land, permanent grazing ground, or other land which is the 
property of the Government to be a State forest from a date 
to be fixed in the notification. 3 

1 Act VII of 1878, ante, pp. 624, * Ibid. sb. IS, 14. 

626. « Sb. 29 to 81. 

* Beg. VC of 1891, s. 12. • Reg. V of 1890. 
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Ilazara Forest Reputation, 1911. 

By the Hazara Forest Regulation, 191 1, 1 if the Local 
Government considers it advisable to constitute any area as 
reserved forest beyond that demarcated at settlement the 
provisions of the Indian Forest Act, 1878, 2 chapter ii, 
sections 8 to 21 , 3 shall apply. 

“ Section 48. — (1) No Civil Court shall exercise jurisdiction Jurisdiction, 
over any of the following matters, namely : 

(a) any matter provided for in sections 8 to 27 (both 

inclusive) (management and reservation of forests) ; 

( b ) any matter provided for in sections 38, 39 and 41 

(closing of forests, waste lands and lands illicitly 
cultivated). 

“ (2) In the matter referred to in sub-section (1) jurisdic- 
tion shall rest with the Revenue Officer only. 

“ (3) Every order passed by a Revenue Officer in exercise 
of the above jurisdiction shall be subject to such rights of 
appeal and powers of review and revision as are provided in 
sections 80 to 84 of the Punjab Tenancy Act, 1887.” 4 

Punjab Land Preservation {Olios) Act , 1900.° 

By section 14 of the above Act the Deputy Commissioner Claim*, 
has power to inquire into claims and make awards thereupon. 

“ Section 18. Every order passed and every award made Appeal, 
by a Deputy Commissioner under this Act shall, for the 
purpose of appeal, review and revision, respectively, be 
deemed to be the order of a Collector within the meaning of 
sections 13, 14, 15, and 10 of the Punjab Land Revenue Act, 

1887 : 6 Provided that nothing in the Act contained shall be 
deemed to exclude the jurisdiction of any Civil Court to decide 
any dispute arising between the persons interested in any 
compensation awarded as to the apportionment or distribution 
thereof amongst such persons or any of them.” 


1 Beg. Ill of 1911, s. 11. 4 Act XVI of 1887, post, pp. 009-611. 

* Act VII of 1878. 5 Puuj. Act H of 1900. 

* This deals with reserved forests, e Act XVII of 1887. 

see ante , pp. 524-527. 
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CHAPTER LV. 

Waste Lands and Alluvial Lands. 

The Waste-lands (Claims) Act, 1868, 1 provides for the inves- 
tigation and trial of claims to waste lands proposed to be sold 
or otherwise dealt with on account of Government, or objec- 
tion to the sale or disposition of such lands. 

The procedure under this Act is not' applicable only to lands belong, 
ing to Government. 2 

“Section 7. For the investigation and trial of claims 
under this Act, the Local Government shall constitute, in 
every district in which there may be any waste-lands capable 
of being sold or otherwise dealt with on’ account of Govern- 
ment, a Court consisting of an uneven number of persons, 
not less than three ; of whom the Judge of the district, by 
whatever name his office may be designated, shall be one. 

“ Any one or more of the members of which such Court 
consists has power to make all such orders in the case as may 
be necessary prior to the’hearing of the suit ; 

“ Provided that, whenever the Collector or other officer by 
whom the original inquiry was held is the officer presiding in 
the principal Civil Court of original jurisdiction in the 
district, such officer shall not be a member of such Court. 

“ Section 8. Whenever any Court is constituted under 
this Act, notice thereof shall be given by written proclamation, 
copies of which shall be affixed in the several Court®, and in 
the offices of the several Collectors and Magistrates of the 
district : 

“ And from the date of the issue of such proclamation no 
other Court is competent to entertain any claim or objection 


1 Aot XXtn at 1888. Calo., 828; 21 0. W. N., 291; 18 

* Secretary of State v. Maharajah, of Bom. L. B., 1027. 

Tipptra (1918), 43 t A., 808 ; 44 
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belonging to the class of claims or objections for the trial and 
determination of which such Coart is constituted. 

“ Section 9 . The Courts constituted under this Aot shall S msUiomm* * , 
be held at such place, or places, within the limits of their w *** 
respective jurisdictions, as shall be considered most con- 
venient.” 

“ Section 14. No appeal lies from any decision or order No appeal or 
passed under this Act, nor is any such decision or order open wv, * ,on ‘ 
to revision. 

“Section 16. , If, on the trial of any suit under this 
Act, any question of law, or of usage having the force of law, eta? ,,rt, 

or the construction of a document affecting the merits of the 
case, shall arise, on which the Court shall entertain reasonable 
doubts, the Court may, either of its own motion, or on the 
application of any of the parties to the suit draw up a state* 
ment of the case, and submit it, with its own opinion, tor the 
opinion of the High Court of Judicature or of the highest Civil 
Court of appeal and revision in the territory in which the land 
is Bituate : 

“ Provided that it shall be the duty of every Court held 

under this Act to make such reference to such High Court, or obligatory. 
Court of Appeal, if, in any suit under this Act, any question 
shall arise involving any principle of general importance on 
the rights of a class. 

“ Section 16. The Court may proceed in the case notwith- Court may 
standing a reference to the High Court or other highest Court wtthUtanding 
of Appeal as aforesaid, and may pass an order contingent retewnee * 
upon the opinion of the High Court or other Court as afore- 
said : 

“ But no final order for the sale or other disposition of the 
land in question in the suit, or for the admission or rejection of 
any claim or objection which shall be before the Court in such 
suit, shall be passed until the receipt of the order pf the High 
Court or highest Civil Court of Appeal.” 

When any local area is under settlement under the Central 
Provinces Land Bevenue Act, 1917, 1 the provisions of the 
Waste-lands (Claims) Act, 1868, 2 apply. 8 


* 0. P. Act U of 1917, i. 64. 


* 0. P. Aot n of 1017. 

1 Aot XXIII of 1863. 
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Alluvial Lands. 

Reference. The Bengal Alluvial Lands Act, 1920, 1 contains the 
following : 

“ Section 5. — (1) When the survey and map referred to in 
section 4, sub-section (1), have been completed, the Collector 
shall as soon as possible pass an order making a reference 
to the principal Civil Court of original jurisdiction in the 
district for a decision as to what person has a title to the land, 
and shall state in such order the names of the parties whom 
he has reason to believe to be claimants to the said land, the 
amount of costs incurred by the Collector under section 3 and 
section 4, Bub-section (1), and the value of the land. 

“ (2) On receipt of a reference made under sub-section (1) 
the principal Civil Court of the district may either proceed to 
determine the matter or may transfer the matter for deter- 
mination to any other Civil Court subordinate to such Court 
competent to try and dispose of a suit for the determination of 
title to the land. 

• I • • • • 

“(8) Save as otherwise provided in this Act, a reference 
made under sub-saction (1) shall be deemed to be a suit for 
all the purposes of the Code of Civil Procedure, 1908, 2 and 
every decision by a Civil Court under sub-section (2) shall be 
deemed to be a decree within the meaning of that Code and 
appealable as such.” 


» Bon. Act V of 1920. 


= Act V of 1908. 



CHAPTER LVI. 


Railways. 

Chapter V of the Indian Railways Act, 1890, 1 * contains the 
following provisions : 

“ Section 26. — (1) For the purposes of the chapter relating .>wutaUon 
to Railway Commissions and Traffic facilities the Governor- 
General in Council shall, as occasion may in his opinion 
require, appoint a Commission styled a Railway Commission, 
and consisting of one Law Commissioner and two Lay 
Commissioners. 

“ (2) The Commissioners shall sit at such times and in l»w Com- 
sucli places as the Governor-General in Council appoints. m '“ lon4r ' 

“(3) 2 The Law Commissioner shall be such Judge of the 
High Court having jurisdiction in reference to European 
Eritish subjects under the Code of Criminal Procedure, 1898, 3 
in the place where the Commissioners are to sit as, in the 
case of a chartered High Court, the Chief Justice may, on the 
request of the Governor-General in Council, assign by writing 
under his hand. 

“(4) The Lay Commissioners shall be appointed by theUyCom- 
Governor-General in Council, and one at least of them shall “ ,,,lone ”" 
be experienced in railway business. 

“ Section 27. The Commissioners shall take cognizance Rertnction of 
of such cases only as are referred to them by the Governor- SS? ' necuuy 
General in Council. reiernd. 

“Section 28. In any of the following circumstances, 
namely : 

(a) where complaint is made to the Governor-General in fiefcnme* of 
Council of anything done or any omission made by a auiwy 
railway administration in violation or contravention CommiMlon< 


1 Aot IX of 1890. 1919, Soh. I. 

* As amended by Act XVIII of * Aot V of 1898, s. 4 (i). 

685 
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of any provision in chapter v of the Act (traffic 
facilities) ; 

(b) where any difference which is under the provisions of 

any agreement required or authorised to be referred 
to arbitration between railway administrations* and 
the railway administrations apply to the. Governor- 
General in Council to have it referred to the 
Commissioners; 

(c) where any other difference* being a difference between 

railway administrations or one to which a railway 
administration is a party, arises, and the parties 
thereto apply to the Governor-General in Council 
to have it referred to the Commissioners ; 
the Governor-General in Council may, if he thinks fit, refer 
the caBe to the Commissioners for decision. 

“ Section 29. The three Commissioners shall attend at 
mUsio/in the hearing of any cases referred to them for decision, and 
the Law Commissioner Bhall preside at the hearing. 

PoVenot “Section 80. — (1) In hearing any such case the Com- 
Commission, missioners have all the powers which may be exercised in the 
hearing of an original civil suit by a High Court. 

“(2) The decision shall, if the Commissioners differ in 
opinion, be in accordance with the opinion of the majority, 
and the final order in the case shall be by way of injunction 
and not otherwise. 

Appeals. “ Section 31.— (1) An appeal shall not lie from any order 

of the Commissioners upon any question of fact on which two 
of the Commissioners are agreed. 

“ (2) 1 Subject to the provisions of sub-section (1) an appeal 
shall lie from an order of the Commissioners to the High 
Court of which the Law Commissioner was a member.” 

As to stay of proceedings, see section 32. 

AiMMon. Section 88. — (1) The Commissioners may from time to 
time, with the general or special sanction of the Governor- 
General, call in one or more persons of engineering or other 
technical knowledge to act as assessors. 

Co»ta. “ Section 85. The cost of and incidental to any proceed- 

ings before the Commissioners or the High Court, as the case 
may be, and the payment of costs awarded by the Commis- 
sioners may be enforced by the Court of which the Law 

1 k* unended by Aot XVIII of 1919, Soh. I. 
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Commissioner was a Judge, as if the payment had been 
ordered by a decree of the High Court. 

"Section 36. — (1) The Court of which the Law Commis- °* 
sioner was a Judge may, if it appears on the application of 
any person who was a party to the proceedings before, the 
Commissioners or on appeal before the High Court, or of the 
representatives of any such person that an injunction made 
under this chapter by the Commissioners or by a High Court 
has not been obeyed by the party enjoined, order such party 
to pay a sum not exceeding Rs.1,000 for every day during 
which the injunction is disobeyed after the date of the order 
directing such payment. 1 

“ (2) The payment of such sum may be enforced by the 
Court which made the order as if that Court had given a 
decree for the same, and the Court may direct that the whole 
or any part of the sum shall be pud to the person making the 
application or to the Government.” 

“ Section 39. Except for the purpose of its report to the Dissolution «t 
Governor-General in Council, a Railway Commission shall be c#mm ** on ’ 
deemed to be dissolved at the close of the last of the sittings 
of the Commissioners for the decision of the oases referred to 
them : 

" Provided that, on the application of any person who was 
a party to the proceedings before the Commissioners, or of the 
representative of any such person, the Governor-General in 
Council may, if he thinks fit, in any case in which the order 
passed by the Commissioners is not open to appeal, reappoint Reappoint- 
the Commissioners for the purpose of hearing an application manU 
for a review of their decision and of granting the same and 
rehearing the case if they think that the case should be 
reheard. 

“ Section 40. Subject to the above provisions and to any Finality of . 
direction of His Majesty in Council, an order of the Commis- 0 ***‘ 
sioners is final and shall not be questioned in, or restrained 
by, any Court. 

"Section 41. Except as provided in the Act, no suit B m of j«i«- 
shall be instituted or proceedings taken for anything done or ordinary 

Court. 


1 This does not justify a prospective (1878), 13 B. L. R., App., 9; In re 
order : of. Emperor v. Byramji Pu- Sugar Dull (1868), 1 B. L. R. Or. Cr., 
dumji (1919), 48 Bom., 886 ; 31 Bom. 41; In re Love (1873), 9 B. L. B., 
L. B., 759 ; Chairman, Municipal App., 85. 

Commissioners v. Aneeeooddeen Meah 
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any omission made by a railway administration in violation 
or contravention of any provision of chapter v (Bailway 
Commission and traffic facilities), or of any order made there- 
under by the Commissioners or by a High Court.” 1 

Section 2 of the Indian Railway Board Act, 1905, 2 is as 
follows: “The Governor-General in Council may, by notifica- 
tion in the Gazette of India, invest the Bailway Board either 
absolutely or subject to conditions — 

(а) with all or any of the powers or functions of the 

Governor-General in Council under the Indian Rail- 
ways Act, 1890, with respect to all or any railways, 
and 

( б ) with the power of the officer referred to in section 4 

of the said Act to make general rules for railways 
administered by the Government.” 

Penaitie* By section 97 of the Indian Railways Act, 1890. 3 

under B»dway ^ Where a railway company has through any act of 
omission forfeited any sum to the Government under sections 
87-98 of that Act, the sum is recoverable by suit in the 
District Court having jurisdiction in the place where the act 
or omission or any part thereof occurred. 

(2) The suit must be instituted with the previous sanction 
of the Governor-General in Council, and the plaintiff therein 
shall be the Secretary of State for India in Council. 

1 Vishvanath Gancsh v. G. J. P. 2 Act IV of 1905. 

Railway Company (1921), 45 Bom., 3 Act IX of 1890. 

1324. 
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Revenue Courts. 


CHAPTER LVIL 


Landlord and Tenant, 

Although the Civil Courts are in general the proper tribunal 
to determine questions of title between contending claimants, 1 
the Revenue Courts have power in many cases to determine 
questions between landlord and tenant. In determining such 
questions the Revenue Courts act as Civil Courts, and are com- 
petent to decide all incidental questions the determination of 
which is necessary for the disposal of the main issue arising 
in the case. 2 

Before the jurisdiction of the ordinary Courts of the country can be 
excluded by a special Court, such as a Revenue Court, there must bo 
clear words in an enactment excluding such jurisdiction. 3 


Province of Agra . 

The powers of the Courts in questions between landlord and 
tenant in the Province of Agra are to be found in the Agra 4 
Tenancy Act, 1901. 5 

As to Oudh, seejpoel, pp. 597-604. 

That Act extends to the Province of Agra, except the 
following areas. 6 

i. The Kumaun Division, consisting of the districts of 
Naini Tal, Almora and Garhwal. 


1 Jugut Shobliun Chunder v.Binaud 

Chunder (1888), 9 Calc., 925; Pur * 
namal Delia Kohta v. Mayaram Deha 

Kohta (1882), 10 C. B. R., 201; 
Jagannath v. Ajudhia Singh (1912), 
85 All., 14; Birham Khushal v. 

Sumera (1918), ibid., 299. 

* Sethurama Ayyangar v. Suppiah 

Pillai (1917), 41 Mad., 121. 


* Sashi Bhuaan Hazra v. Eehabar 
AH ( Sheikh ) (1915), 19 0. W. N.,686; 
Bhup v. Bam Dal (1911), 88 AU., 795 ; 
Kumood Narain Bhoop v. Puma 
Chunder Boy (1878), 4 Calc., 547 ; 8 
C. B. R., 258. 

« U. P. Act 1 of 1904 8. 28 (2), 

» U. P. Act II of 1901. 

• S. I (2), Sch. T. 


589 
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. ii. The portion of the Mirzapor district lying to the south 
of the Kaimur Range. 
in. 1 ... 

iv. The tract of country known as Jaunsar-Bawar in the 
Dehra Dun district. 

Provided that the Local Government may, by notification in 
the Gazette, extend the whole or any part of this Act to all or 
any of the areas so excepted. 

Provided also that no provision of the Act which is incon- 
sistent with the provisions of the Pargana of Kaswar Raja Act, 
1915, shall apply to the Pargana of Kaswar Raja in the district 
of Benares. 8 

This Act has been continued in force (with modifications) in 
territory transferred to the Delhi Province. 8 
It contains the following provisions : 

“Section 82. — (2) No suit or other proceeding for the 
division of a holding 4 or distribution of the rent thereof shall 
be entertained in any Civil or Revenue Court.” 

This does not apply to a suit for possession 5 or for a declaration of 
right. 8 

“ Section 41. — (1) The rent of an ex-proprietary or 
occupancy tenant shall be liable to enhancement or abatement 
only by registered agreement or by a decree or order of a 
Revenue Court.” 

The following orders cannot be questioned in any Civil or 
Revenue Court : 

(1) An order of the Collector sanctioning the remission of 

rent by a Court decreeing arrears. 7 

(2) An order remitting or suspending payment of rent 

when payment of revenue is remitted or suspended. 8 
Settlement, By section 52 of the Agra Tenancy Act 9 the Local Govern - 
etc., of rents. men j. ma y inyegt a Collector or Assistant Collector of the first 

* U. P. Act VI of 1915, s. 9. All., 656. 

* Ibid. a. 8, post, pp. 553, 554. • Najib-ul~lah v. Qulsher Khan 

* Act vn of 1915, s. 8, Sch. HI. (1909) 31 All., 848; Ashiq Husain v. 

' 4 This does sot apply to a test-free Asghari Began (1907), 80 All., 90; 

' giant : Sugar Mai v. Makhan Lai Ayub Ali Khan ▼. Mashug AH Khan 
(1908), 81 AIL, 49, or to a suit for pos- (1908), 81 AIL, 61. 
session of a portion of a holding: » U. P. Act II of 1901, s. 50. 

Ktiar v. Dee Narain (1915), 87 AU., • Ibid. s. 51. 

656. » As amended by Act XXXVX1I of 

Ktiar v. Dto Haram (1916), 37 1980, Sch. I. 
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class either generally or with reference to specified oases or 
classes of cases with — 

(a) power to settle all rents : 

(b) power to reduce rents ; 

(e) power to commute produce rents into money rents. 

This does not apply to rents payable by permanent tenure* 
holders or fixed-rate tenants. 1 

An appeal lies against an order made under that section ; Appeal, 
but otherwise no order under that section can be questioned in 
any Civil or Revenue Court. 8 

“ Section 56. No tenant shall be ejected otherwise than in Ejectment, 
accordance with the provisions of this Act.” 3 

When the local area is under settlement, a suit by a 8 at for 
proprietor of a mahal or part of a mahal to resume possession £toTiooa? 
of, or to have rent assessed on, any land situate in such mahal 
or part of a mahal purporting to be held rent free, or to have 
the holder thereof declared to be liable to pay the revenue 
assessed on it shall be instituted in the Court of the settlement 
officer, who has the power of a Collector under chapter x of 
the Act. 4 

“Section 167. All Buits and applications of the nature salts sad 
specified in the fourth schedule shall be heard and determined 
by the Revenue Courts ; and except in the way of appeal, as 
hereinafter provided, no Court other than a Revenue Court shall 
take cognizance of any dispute or matter in respect of which 
any such suit or application might be brought or made.” 3 

The High Court has no power of revision in these oases. 0 

A suit does not lie in a Civil Court having for its sole object the 
annulment of a decision of a Court of Revenue, having exclusive juris* 
diction in the matter. 7 

A party to a suit in a Revenue Court cannot by raising an untenable 
plea of jurisdiction remove the case from a Revenue Court to a Civil 
Court. 8 


8 8 . 52 ( 8 ). 

» 8.52(5). 

• So a plaintiff who had failed in 
the Revenue Court cannot go to the 
Civil Court : Narain Singh v. Oobind 
Bam (1911), 88 All., 528. 

4 8. 162. This does not apply to 
grove-land : Sadi Hasan Khan v. 
Pali Bam (1918), 85 All., 200. 

• Sher Khan v. Debt Prasad (1916), 
87 AIL, 254. 

, * Dumber Singh v. Srikrishn Doss 
(1909), 81 All., 445 ; Jamna Prasad v. 


Karan Singh (1918), 41 AIL, 28; 
Muhammad Ehtisham AH v. Laiji 
Singh (1918), 41 All., 226 ; Qaj Kumar 
Ohandar v. Salamat AH (1919),. 42 
All., 88. 

7 Baljit v. Mahipat (1918), 41 All., 
208 ; Kishore Singh v. Bahadur Singh 
(1918), ibid. 97 ; Sundar Kunwar v. 
Dina Nath (1916), 87 AIL, 280; Bam 
Das v. Dubri Koeri (1922), 44 AIL, 
724. 

* Deo Narain Singh v. Sitia Bahhsh 
Singh (1916), 40 All., 177. , 
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The following is the 4th Schedule : — 

Group (A). — Suits. 

“ Suits triable, when not exceeding Bs.100 in value, by 
Assistant Collector of 2nd class — appeal to Collector; when 
exceeding Bs.100 in value, by Assistant Collector of 1st class 
— appeal to Civil Court. 


Serial Number. 

Section of Act. 

Description of Suit. 

1 

76 

For an adjudication as to the price of crops 
or other products which the landowner 
has elected to purchase under section 75. 

2 

102 

For arrears of rent, 1 * * * * * * or where rent 1 is paid 
in kind for the money equivalent of such 
rent. 8 

3 

110 

For compensation for refusing to deliver 
receipt for rent paid, or to credit the rent 
paid as requested by the tenant. 

4 

142 

To contest a distraint. 

5 

145 

To recover compensation for distraint and 
sale of property. 

6 

140 

For compensation for wrongful acts of dis- 
trainer. 

7 

147 (2) 

' For recovery of the amount realised from a 
sub-tenant by proceedings in distraint. 

8 

159 

By a lambardar to recover from a co-sharer 
arrears of revenue, village expenses, and 
other dues. 

9 

160 

By a co-sharer to recover from a co-sharer 
who defaults arrears of revenue paid by 
the plaintiff On account of the defendant. 

10 

161 

By a muafidar or assignee of revenue due to 
him as such. 

11 

162 

By a taluqdar or other superior proprietor 
for arrears of revenue or rent due to him 
as such. 


1 “ Bent ” means “ whatever is, in 

cash or kind, to be paid or delivered 

by a tenant for land held by him, or 

on account of groves, tanks, rights of 

pasturage, or of gathering produce, 

forest-rights, fisheries, the use of 
water for irrigation, or the like”; 
s. 4 (B). This does not include the 

case of a person authorised to cut 

grass : B. & N. W. Railway v. Bandhu 
Singh (1909), 81 All., 342, or a suit 
for damages for the wrongful felling 
of trees : Mansukh Ram v. Birjraj 


Saran Singh (1918), 40 All., 646, or a 
suit on an .agreement between a 
tenant and his partner: Ram Nath 
v. Sekhdar Singh (1917), ibid., 51. 

As to the rent of a grove payable in 
kind, see Raghubir Rai v. Madho 
(1917), 39 AH., 605. It means a con- 
tractual rent : Sheoambar Ahir v. 
Collector of Azamgarh (1912), 34 All., 
358. 

8 Raja Narendra Bahadur Pal v. 
Bafati (1922), 45 AH., 7. 
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Group (B). — Suits. 

Suits triable by Assistant Collector of 1st class, in which 
appeal (if any) lies to Civil Court. 

Seotlon of Act. | Description of Butt. 

86 For compensation for rent or produce ex- 

acted in excess of rent lawfully payable. 

63 For the ejectment of a tenant on the ground 

specified in clause (&) 1 * * or (c) ft of section 57. s 
65 For an injunction , or for the repairs of 

damage or waste, or for compensation. 

103 For compensation for extortion of payment 

of rent. 

164 By a co-sharer against a lambardar for hie 
share of the profits of a mahal 4 or of any 
part thereof. 

165 By a co-sharer against a co-sharer for a 
settlement of accounts and his share of the 
profits of a mahal, or of any part thereof. 


Group (C). — Suits. 

Suits triable by Assistant Collector oi 1st class, in which 
appeal lies to Revenue Court. 

Serial Number. | Section of Act. Description of Suit. 

18 31 (2) For the cancellation of an illegal sub-loase 

or other transfer, or for the ejectment of 
the tenant and the sub-lessee or other 
transferee, or both. 5 

19 ! 31 (3) For the cancellation of an illegal agreement 

to sub-let or otherwise transfer. 

20 40 (1) For the enhancement of the rent of a fixed- 

rate tenant. 

21 40 (2) For the abatement of tho rent of a fixed- 

rate tenant. 

22 42 (1) For the enhancement of the rent of an 

ex-proprietary tenant. 

23 42 (2) For the abatement of the rent of an ex- 

proprietary tenant. 

24 43 (1) For tho enhancement of tho rent of an 

occupancy tenant. 

25 43 (2) For the abatement of the rent of an occu- 

i pancy tenant. 


1 On the ground of any act or * As to a suit for damage by felling 
omission detrimental to the land in trees, see Mansuhh Ham v. Birjraj 
that holding, or inconsistent with tho (1918), 40 All., 646. 

purpose for whicli it was let. 4 This docs not include income de- 

* On the ground that he or any rived from land and houses in the 

person holding from him has broken abadi : Digbijai Singh v* JSira Devi 
a condition, not inconsistent with the (1916), 38 AU., 822. 
provisions of this Act, and on breach 0 Lachtnan Dae v. Nabi Bakhah 
of which he is by special contract (1908), 31 All., 109: Umrai Singh v. 
with his landholder liable to he Ewaz Singh (1918), 41 All., 270. 

ejected. 


Serial Number. 

12 

13 

14 

15 

16 

17 
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Section of Act. 1 Description of Salt. 


26 

48 

27 

48 

28 

49 

i 

29 

68 

80 

79 

81 

79 

32 

80 

S3 

86 

34 

95 


For the enhancement of the rent of a non- 
occupancy tenant. 

For the abatement of the rent of a non- 
occupancy tenant. 

For the avoidance of a lease for period 
exceeding term of landholder’s engage- 
ment with the Local Government. 

For the ejectment of a non-occupancy tenant 
Qn the grounds specified in section 58.* 
For the recovery of the possession of a 
holding, or for compensation, or both.* 
For compensation for an improvement 
brought after a suit for recovery of pos- 
session has failed as regards reinstatement 
of the tenant. 

For compensation for ejectment under a 
decree or order subsequently reversed. 

To set aside a notice of surrender. 

For a declaration as to the following 
matters : — 

(a) the name and description of the 
tenant of the holding ; 

(b) the class to which the tenant belongs ; 

(c) the situation, area, numbered plots, 
or boundaries of the holding ; 

(d) the rent* payable in respect of the 
holding, and whether payable in 
cash or kind ; 

(e) the time, place, and manner of ap- 
praisement, division, or delivery 
of crops for rent; and 

(/) the dates on which, and the instal- 
ments in which, the rent is pay- 
able. 4 

This schedule does not include a suit for a declaration as to the 
assignment of a lease 5 or to a suit between rival claimants to posses- 
sion of land as tenants. 6 It includes a suit for ejectment on the ground 
that the lease was invalid, and a suit 7 claiming a declaration of heirship 
to a deceased occupancy tenant. 6 

1 As to land used for grazing pur- 
poses, see JParam Hansman Tiwari 
v. Dasrathman Tiwari (1921), 48 All., 

445, following Rameshar Singh v. 

Madho Lai (1919}, 42 All., 86, and 
overruling Abdul Qayum v. Fida 
Husain (1919), 18 A. L. J., 854, 

\ * Badri Kasawndhan v. Savju 
Ifisr (1918), 86 All., 55; Abdul 
Hamn v. Makhdum Bakhsh (1917), 89 
All., ““ 

• does not apply to a custom 
to take ffcuit, wood, etc. It means a 
©ontracfcuaKrent : Sheoambar Ahir v. 

Collector of iwi^9n§arh (1912);34 All., 

4 As to a snifrvfta mutation of 

names, see Ram (Sharitm Rai v. 

Jinsi AUrin (1913), 8®A1L» 48. The 

Court cannot in such twioccedings fix 


the amount of the rent : Ramcharan 
Lai v. Karimunnissa Bibi (1914), 87 
All., 12. Section 95 deals with ques- 
tions between landlord and tenant 
only : Kanhai Ram v. Durga Prasad 
(1915), 87 All., 228, following Jagan- 
nath v. Ajudhia Singh (1912), 85 All., 
14 ; Bhup v. Ram Lai (1911), 38 All., 
795. 

4 Siddiqa Bibi v. Ram Autar 
Pande (1917), 89 AIL, 675. 

4 Tapsi Singh v. Hardeo Singh 
(1917), 89 All., 711 ; Kanhai Ram v. 
Durga Prasad (1915), 87 All., 228 ; 
Jagan Nath v. Ajudhia Singh ( 1912), 
85 All., 14. 

v * Ram Bingh v. Oirraj Singh 
(1914), 87 All., 41. 

• Ram Chaqitra Rai v. JmsiAhirin 
(1918), 86 A1L,V4S. 
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8 erial number. 

Section of Act. 

Description of Salt. 

85 

96 

For a lease or counterpart. 

86 

150 

154 

For the resumption of a rent-free grant . 1 * 

07 

150 

For the assessment to rent of a rent-free 1 

Of 

156 

grant. 


160 

For the assessment to revenue of a rent- 

wO 

158 

free 1 grant. 


89 

40 

41 

42 

43 

44 

45 

46 

47 


48 

49 

50 

51 


Group (D). — Applications. 


59 

85 

93 

94 
105 

111 

117 

126 


183, 184 
185 


For the ejectment of a tenant on the ground 
specified in clause (a) of section 57. 

For the service of a notice of surrender 
under section 83 or 84. 

For permission to give compensation other- 
wise than by payment of money for an 
improvement made by a tenant. 

For decision as to whether a work is an 
improvement, or as to right to make it. 

For the deputation of an offioer to make 
division, estimate, or appraisement of 
produce or crop. 

For permission to deposit rent. 

For payment or refund of rent deposited 
under section 111 . 

For assistance to* distrainer against resist- 
ance or apprehension of resistance. 

For the execution of a money decree under 
this Act, or under any enactment repealed 
by this Act, not being a decree for a sum of 
money exceeding Rs.600, inclusive of the 
costs .of executing such decree, but ex- 
clusive of any interest which may have 
accrued after decree upon the sum decreed. 

For the execution of such a dcoree when 
exceeding Rs.500. 

For the execution of any decree other than 
a money decree. 

For a review of judgment. 

For revision. 


In a suit for the ejectment of a tenant, a Revenue Court can deter- 
mine finally the validity of a lease , 3 or other matters necessary to be 
determined. 

A Civil Court can entertain a suit by a rent-free grantee to recover 
possession . 4 


1 This does not apply to grove- 
land : Hadi Hasan Khan v. Pati Ram 

(1918), 85 All., 200. 

* Nannhu v. Thakurji Maharaj 

(1918), 41 AIL, 37. 


4 Pam Singh v. Qirraj Singh 
(1914), 87 All., 41. 

4 Qobind Bai v. Bantvari Lai 
(1920), 42 All., 412. 
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Grades of Courts. . 

“ Section 171. An Assistant Collector of the 2nd class 
shall have power to dispose of all snits included in Group (A) 
in which the value of the subject-matter does not exceed one 
hundred rupees, and all applications included in Group (D) of 
the fourth schedule, except an application under section 94. 

“Section 172. An Assistant Collector of the 1st class 
shall have power to dispose of all suits and applications 
specified in the fourth schedule : 

“ Provided that no Assistant Collector shall have power to 
try suits under sections 40, 42, 43, and 48, unless he is 
empowered by the Local Government in that behalf. 

“ Section 173. A Collector shall have all the powers con- 
ferred on an Assistant Collector of the 1st class and on a 
Collector by this Act. 

“ Section 174. Notwithstanding anything contained in 
section 15 of the Code of Civil Procedure, 1908 1 : 

(а) all suits included in Group (A), in which the value of 

the subject-matter does not exceed one hundred 
rupees, and all applications included in Group (D) 
of the fourth schedule shall, except as provided in 
section 59 and section 94, be filed in the Court of the 
Tahsildar ; 

(б) all suits included in Group (A), in which the value of 

the subject-matter 'exceeds one hundred rupees, and 
all suits included in Group (B) and Group (C) of the 
fourth schedule, and all applications under section 94, 
shall be filed in the Court of the Assistant Collector 
in charge of the sub-division : 

“ Provided that if there is no Assistant Collector in charge 
of the sub-division, all such suits shall be filed in the Court of 
the Collector. 

“ Section 175. No appeal shall lie from any decree or 
order passed by any Court under this Act except as hereinafter 
provided.’’ 

This does not prevent an appeal under clause 10 of the Letters-Patent 
of the High Court of Allahabad (ante, p. 72).* 


* Act V of 1908. 26 All., 876. 

1 Zamin AH Khany, Oenda (1901), 
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Appeals from Assistant Collectors of the 2nd Class. 

“Section 176. An appeal shall lie to the Collector from Appeal* from 
the decree or order of an Assistant Collector of the 2nd class ordSTof* 
in the following cases : 

(a) from a decree in any of the suits included in Group (A) sndekm. 

of the fourth schedule ; 

(b) from an order on any of the applications included in 

Group (D) of the fourth schedule ; 

(c) from an ordor relating to the trial of a suit or 

application.’’ 


Appeals from Assistant Collectors of the l«t class. 

“ Section 177. An appeal shall lie to the District Judge Appeal* to 
from the decree 1 of an Assistant Collector of the 1st class in £?* t Sy idg< 
any of the suits included in Group (A) and Group (B) of the c®” 4 * 
fourth schedule in which : 

(a) the amount or value of the subject-matter exceeds one 

hundred rupees ; or 

( b ) the rent payable by a tenant has been u matter in issue 

in the Court of first instance, and is a matter in 
issue in the appeal ; or 

(c) the amount of rent payable separately to one or more 

of a number of co-sharers has been in issue in the 
Court of first instance, and is a matter in isBue in 
the appeal ; 

and in any suit under sections 159 (by lambardar for arrears 
of revenue), 160 (by co-sharer for ditto), 161 (by a muafidar 
for ditto), 162 (by a taluqdar, etc. for ditto), 164 (for profits 
against lambardar), and 165 (for profits against co-sharer), in 
which : 

(d) the amount of the revenue annually payable has been 

a matter in issue in the Court of first instance, and 
is a matter in issue in the appeal ; 
and in all suits in which — 

(e) a question of proprietary 2 * title has been in issue in the 


1 This does not include an order include the question whether a tenant 
rejecting an application for restitu- defendant in a suit for ejectment, is 

tion of possession under s. 144 of the a tenant of one kind or another r 

Act : Kashi Prasad Singh v. Bab Niranjan v. Q ajadhar (1908), 80 All., 
bhaddar Singh (1922), 44 All., 283. 133 ; Daulatia v. Mar Gobind (1920), 

* Karehru v. Mathura Prasad 43 All., 18. 

(1919), 41 AIL, 818. ' This does not 
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Court of first instance, and is a matter in issue in 
the appeal; 1 or 

(/) a question of jurisdiction has been decided : 8 

“ Provided that when the 'amount or value of the suit 
exceeds five thousand rupees, the appeal shall lie to the High 
Court.” 3 

An erroneous appeal to the Commissioner instead of to the Judge 
does not interfere with the finality of the decree of the lower Court. 4 

Appeals to “ Section 178. An appeal shall lie to the Board from the 
Bo * n1 ' order of an Assistant Collector of the 1st class under sec- 

tion 52 (settlement, reduction and commutation of rents). 
Appeals to “ Section 179. An appeal shall lie to the Commissioner 
Commissioner. ^ eere0 0 j an Assistant Collector of the 1st class in 

any of the suits included in Group (C) of the fourth schedule 
and from an order rejecting an application under section 59 
(in ejectment), or allowing further time under section 61 (time 
for payment of arrears). 

Appeals from “ Section 180.— (1) An appeal shall lie from an original 
orderfof I,d decree or order of a Collector in the same manner and under 
Collector. the same conditions as from a decree or order of an Assistant 
Collector of the 1st class. 

“(2) An appeal shall lie to the District Judge from an 
appellate decree of a Collector in any of the suits included in 
Group (A) of the fourth schedule in which : 

(а) a question of proprietary title has been in issue in the 

first Appellate Court, and is a matter in issue in the 
appeal ; or 

(б) a question of jurisdiction has been decided.” 6 

No appeal lies from an appellate order of the Collector. 0 

1 Bindesri Pande v. Qokul (1914), Sitla Bakhsh Singh (1916), 40 All., 
86 All., 188, overruling TJdit Tiwari 177. 

v. Bihari Pande (1918), 86 All., 621 ; 8 This does not include an appeal 

Ganga Prasad v. Ear Narain (1916), from an order staying or refusing to 
88 All., 466 ; Maharaja of Benares v. stay proceedings : Kvrpa Deviv. Bam 
Baldeo Prasad (1910), 88 All., 260; Chandar Samp (1917), 40 All., 219. 
Bharat Indu v. Yakub Hasan (1918), 4 Genda v. Sukh Nath Rai (1907), 

86 All., 159. 80 All., 25. 

8 Gokaran Singh v. Qanga Singh 8 J.e. decided by the Collector as an 
(1919), 42 All., 91; Batan Singh v. Appellate Court : Zamin AU Khan v. 
Pran Sukh (1920), 48 All,, 868. A Genda (1904), 26 AU., 876. The mere 
party to a suit in a Revenue Court fact that the question was raised is 
oannot, by merely raising an abso- insufficient : ibid. 
lately untenable plea of jurisdiction, 1 Dhanl Bam v. Bhola Singh (1904), 
remove the oase from the Bevenue to 27 All., 21. As to what are “ orders/* 
a Civil Court: Deo Narain , Singh v. see Act V of 1908, s.2: ibid. 
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"Section 181. A second appeal on any of the grounds Appeal* from 
specified in section 100 of the Code of Civil Procedure, 1908, CMurintaMr. 
shall lie to the Board from the deoree of a Commissioner in 
any case in which he has reversed or modified the decree 
appealed against, otherwise than as regards costs. 

"Section 182. A second appeal shall lie to the High Appeals from 
Court from the decree in appeal of a Distriot Judge in accord* District Judge, 
ance with the provisions of sections 100-109 of the Code of 
Civil Procedure, 1908.” 1 

There is no third appeal from a deoision o! a Judge passed in seoond 
appeal. 2 

“ Section 183. The Board, on the application of a party Kwrl,w hr 
to the case, may review and may rescind, alter, or confirm any 
decree or order made by itself or by a single member. 

“ Section 184. Every other Court shall be competent to Review by 
review its judgment in accordance with the provisions of othar Court *' 
section 114 et seq. of the Code of Civil Procedure, 1908. 

“ Section 185. The Board may, on the application of a Power of 
party to the case, or on report made, or of its own motion, 
call for the record of any case which has come before any 
subordinate Revenue Court, other than a suit in which the 
decree is appealable under section 177, in which the Court 
appears to have exercised a jurisdiction not vested in it by 
law, or to have failed to have exercised a jurisdiction so 
vested, or to have acted in the exercise of its jurisdiction 
illegally or with material irregularity, 3 and may pass such 
order thereon as the Board thinks fit.” 

In the absence of an appeal and of an order of revision the order of 
the Court below is final. 4 

“ Section 186. Section 24 of the Code of Civil Procedure, Transfer of 
1908, shall apply only to the transfer of appeals under this Cowt! >3rHigh • 
Act by the High Court from the Court of one District Judge 
to the Court of another District Judge. 


1 There is no appeal from an order Zahur AH v. 8 her Ali (1906), 28 All., 
of remand made by the Judge on 288. 

appeal : QuUari Lai v. Latif Husain * Lachmi Narain v. Nirotam Das 
(1916), 88 AIL, 181 ; Ananigir v. 8ri (1906), 29 All., 69. 

NUoas (1918), 40 All., 662; Naubat • Of. ante, p. 366. 

Singh v. Baldeo Singh (1911), 88 All., 4 Sundar Ktmwar v. Dina Nath 
479; Vilayet Hmen v. Mahendra (1916), 87 All., 280. 

Chandra Nandy (1906), 28 AIL, 88; 



550 


TBANSFBB, BBFEBENCE. 


[chap. Lvn. 


Transfer of 
ernes by 
Board. 


Transfer of 
cases by 
Commissioner. 


Transfer of 
appeals by 
Commissioner 
to Collector. 


Transfer of 
cases by 
Collector or 
Assistant 
Collector. 


Withdrawal of 
cases by 
Collector or 
Assistant 
Collector. 


Power to refer 
to High Court 
question as to 
jurisdiction. 


“ Section 187. The Board may, on sufficient cause being 
shown, transfer any suit, application or appeal or class of 
suits, applications or appeals, from any Revenue Court to any 
other Revenue Court competent to deal therewith. 

“Section 188. A Commissioner may exercise the same 
powers within the limits of his division as the Board under 
the last preceding section. 

“ Section 189. — (1) A Commissioner may, with the previous 
sanction of the Local Government, transfer any appeal or 
class of appeals pending before himself to any Collector or 
Additional Collector within his division. 

“ (2) The order passed by a Collector or Additional Collec- 
tor 1 on an appeal transferred to him by a Commissioner under 
sub-section (1) shall be subject to appeal and revision in the 
same manner as if it had been passed by the Commissioner. 

“(8) The Local Government may by order recall any 
appeal or class of appeals transferred to a Collector or 
Additional Collector 1 under sub-section (1), and refer the 
same for disposal to the Commissioner. 

“ Section 190. A Collector or an Assistant Collector in 
charge of a sub-division may transfer any case or clasB of 
cases, pending before himself, to any subordinate Court 
competent to deal therewith. 

“ Section 191. A Collector or an Assistant Collector in 
charge of a sub-division may withdraw any case or class of 
cases from any Court subordinate to him, and may try such 
case or class of cases himself, or transfer the same to any 
other subordinate Court competent to deal therewith.” 

“ Section 195. — (1) If in any suit, application or appeal 
filed in a Civil or Revenue Court, the Court doubts whether 
such suit, application or appeal should be filed in a Civil or a 
Revenue Court, it may submit the record, with a statement of 
the reasons for its doubt, to the High Court. 

“(2) If the Court is a Revenue Court subordinate to a 
Collector, no such reference shall be made except with the 
sanction of the Collector previously obtained. 

“(8) On any such reference being made the High Court 
may order the Court either to proceed with the case or to 
return the plaint, application, or appeal for presentation to 
such other Court as it may declare to be competent to try the 
same. 


» U. P. Aot III of 1920, 8. 8. 
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“(4) The order of the High Court on any such reference 
shall be final. 

“Section 196. When, in a suit instituted in a Civil or 
Eevenue Court, an appeal lies to the District Judge or High 
Court, an objection that the suit was instituted in the wrong c^urt. 
Court shall not be entertained by the Appellate Court unless 
such objection was taken in the Court of first instance ; but 
the Appellate Court shall dispose of the appeal as if the suit 
had been instituted in the right Court. 

“ Section 197. — (1) If in any such Buit such objection was procedure 
taken in the Court of first instance, but the Appellate Court objw&onwa. 
has before it all the materials necessary for the determination Co “ rt 
of the suit, it shall dispose of the appeal as if the suit had inn mce. 
been instituted in the right Court 

“(2) If the Appellate Court has not before it' all such 
materials, and remands the case, or frames and refers issues 
for trial, or requires additional evidence to be taken, it may 
direct its order either to the Court in which the suit was 
instituted, or to such Court as it may declare to be competent 
to try the same. 

“(3) No objection shall be taken or raised in appeal or 
otherwise to any such order on the ground that it has been 
directed to a Court not competent to try the suit.” 


Those powers can be exercised by a Subordinate Judge to whom an 
appeal has been transferred under the Bengal, Agra, and Assam Civil 
Courts Act. 1 


“Section 198. — (1) When, in any suit against a tenant 2 Denial of t 
under this Act, the defendant pleads that the relation of und\'3 and** 
landholder and tenant does not exist between the plaintiff and ten * ,lt ' 
himself on the ground that he actually and in good faith pays 
the rent of his holding to some third person, the question of 
such payment of the rent to such third person shall be 
inquired into, and if the question is decided in favour of the 
defendant, the suit shall be dismissed. 

“ (2) The decision of the Court on such question shall not 
affect the right of any person entitled to the rent of the 
holding to establish his title in the Civil Court. 3 


> Act xn of 1887, «. 22, oL 3, ante, (1913), 35 All., 521. 
p. 113 : Afzal Shah y. Muhammail * Sham Dat v. Bahadur Singh 
A bdul Karim Khan (1915), 87 All., 282. (1920), 48 AU., 825. 

* Udit Tewari v. Bihar* Pande 
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.Procedure “ Section 199. — (1) If in any suit or application filed in a 

feodant plead* Revenue Court against a . person alleged to be the plaintiff’s 
tenant* * tenant the defendant pleads that he iB not a tenant, but has a 
proprietary right in the land, 1 * * * * * * and such question of title has 
not been already determined by a Court of competent juris- 
diction, the Court may either : 

(a) by order in writing require the defendant to institute, 

within three months, a suit in the Civil Court for the 
determination of such question of title, or 

(b) determine such question of title itself. 8 

“ (2) When an order has been passed under clause (a) of 
sub-section (1), if the defendant fails to comply with it, the 
Court shall decide such question of title against him. If the 
defendant institutes the suit in compliance with the order, 
the Revenue Court shall dispose of the suit or application 
pending before it in accordance with the final decision of the 
Civil Court of first instance or appeal, as the case may be, 
upon such question of title. 

“(8) If the Revenue Court decides to determine such 
question of title itself, it shall follow the procedure laid down 
in the Code of Civil Procedure for the trial of suits, and, not- 
withstanding anything contained in section 193 of this Act, all 
the provisions of the said Code shall apply to the trial of such 
question of title. 

Procedure in “Section 200. If any such question of title has been 
#ppea1, determined by a Revenue Court, and is a matter in issue in 
appeal in the Court of the District Judge or the High Court, 
and such Appellate Court has not before it all the materials 
necessary for the determination of such question of title, it may 
either : 

(a) remand the ease to the Revenue Court, or 

1 SheoDihal Singhv. Badri Narain 280 ; Bed Saran Kunwari v. Bhagat 
Singh (1905), 88 All., 61. This does Deo (1911), 83 AIL, 468; Beni Pander. 
not include a claim of a right to Kausal Kithore Prasad Mai Bahadur 
transfer by custom: Bachman Dat (Baja) (1906), 29 AIL, 160; Bihari 

v. Nabi Bahhth (1908), 81 All., 109, v.Sheobatak (1907), 29 AIL, 601 ; Lai 

or to a case where there was a plea Singh v. KhaUg Singh (1909), 81 AIL, 
that the defendant held under an 828. Even if the OiviLCourt suit may 

unexpired lease : Sufaj Mai v. Bira be beyond the pecuniary jurisdiction 

Kuntoar (1914), 87 All.,94. of the Revenue Court: Shaheade 

• The question of title oannot be Singh v. Muhammad Mehdi Alt 

re-opened in a Civil Court : Sundar Khan (1909), 82 All., 8. 

Kunvnr v. Dim Nath (1916), 87 All., 
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■ (b) frame issues with respect to saoh question of title, and 
refer them for trial to any subordinate Civil Court of 
competent jurisdiction. 

“ Section 201. — (1) If in any suit instituted under the 
provisions of chapter xi the plaintiff is not recorded as UtiTin^t 
having the proprietary right entitling him to institute such jri&ntau**** 
suit and the defendant pleads that the plantiff has not such 
proprietary right, the Court shall proceed, mutatis mutandis , as 
directed in section 199 : 

“ Provided that if the Court adopts the procedure allowed 
by clause (a) of sub-section (1) of that section, the plaintiff 
shall be the party required to institute a suit in the Civil 
Court. 

“ (2) The provisions of section 200 shall apply, mutatis 
mutandis, to any appeal in such suit. 

“ (8) If the plaintiff is recorded as having such proprietary 
right, the Court shall presume that he has it ; 1 but nothing 
in this sub-section shall affect the right of any person to 
establish by suit in the Civil Court that the plaintiff has not 
such proprietary right 

“Section 202. — (1) If, in any suit relating to an agricul- whe nCM!^ 
tural holding 2 instituted in a Civil Court, the defendant pleads mtyto 
that he holds such land as the tenant of the plaintiff, or of a 
person in possession holding from the plaintiff, the Civil Court 
shall, by order in writing, require the defendant to institute, 
within three months, a suit in the Revenue Court for the 
determination of such question. 3 

“ (2) If the defendant fails to comply with the order, the 
Court shall decide such question against him. If the defendant 
institutes the suit in compliance with the order, the Civil 
Court shall dispose of the suit pending before it in accordance 
with the final decision of the Revenue Court of first instance 
or appeal, as the case may be, upon such question." 4 

By the Pargana of Kaswar Raja Act, 1911,® which applies P*rg «p»of ^ 
to the pargana of Kaswar Raja in the district of Benares, any w,r J ** 
suitor proceeding cognizable by a Revenue Court under the 


1 Lachman Prasad v. Shitabo Kun- * Raghunat) i v. Qanesh (1919), 49 
tear (1920), 43 All., 177 ; Mubarak All., 222. 

Fatima v. Muhammad QuU Khan * Bhawan v, Madan Mohan Lai 
(1921), ibid. 697. (1916), 88 All., 688; Kura 8ingh v. 

* Amina BiH v. Suiyid Yusuf Ohhallu (1911), 88 All., 607. 

(1922), 44 AIL, 748. * U. P. Act 1 ot 1911, s. 6. 



554 AJMERE TENANCY. [CHAP. LVn. 

rent or revenue law applicable to Agra which would before 
the commencement of this Act have been brought in the 
Court of : 

(i) the Baja, the Native Commissioner, or any other of the 

Baja’s officers, 

(ii) the Deputy Superintendent, or 

(iii) the Superintendent or the Board of Bevenue, 
shall be brought in the Court of : 

(i) the Assistant Collector having jurisdiction, 

(ii) the Collector, or 

(iii) the Commissioner respectively. 


Ajmere. 

The Ajmere Land and Bevenue Begulation, 1877, 1 contains 
the following provisions with regard to rent : 

“ Section 42. When the rent of an ex-proprietary 2 or other 
occupancy tenant has not been fixed at settlement, or when 
the rent was then fixed but the term for which it was then 
fixed has expired, such tenant or his landlord may apply to 
the Bevenue Officer to fix the rent of such land.” 3 

When the rent of land is payable by a division of the crop, 
the Bevenue Officer may divide the crop subject to a suit by 
either party. 4 

When the rent is determined by an estimate of the crop, 
such officer may estimate the standing crop and declare the 
rent payable. 6 

Either party may sue to set aside such declaration on the 
ground that the estimate on which it is based was made in bad 
faith and on no other ground. 6 

As to grounds for enhancement during the term for which rent has 
been fixed, see section 44. 


Assam. 

OvflOwu #f Assam all suits brought for any cause of action arising 
under the Landlord and Tenant Procedure Act, 1869 (Bengal 


1 Beg. n of 1877. mining the rent, see s. 48. 

* As to the definition of an “ ex- 4 Ss. 48, 49. 

proprietary" tenant, see s. 41. 5 S. 50. 

* S. 42. As to the mode of deter- * S. 51. 
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Act VIII of 1869), are cognizable by the Civil Courts according 
to their several jurisdictions. 1 

The cause of action in suits brought' for the delivery of any Cause of 
patta or kabidiyat, or for the cancelment of any lease, for the * cb0 “* 
determination of rates of rent, for illegal exaction of rent, cess 
or impost, for refusal of receipts for rent paid, for extortion of 
rent, for excessive demand of rent, for abatement of rent, for 
arrears of rent, and for refusing to register transfers, successions 
or divisions under section 26 of the Act, are deemed to have Jurisdiction in 
arisen within the jurisdiction of the Court which would have ** 1 ,u 
had jurisdiction to entertain a suit for the recovery of the land 
or other immovable property in relation to which the cause pf 
action arose can only be brought in such Court. 2 

If such land be situate within the jurisdiction of different c#u«> of 
Courts, the provisions of section 17 of the Civil Procedure Code 3 differs" 
apply to such suits. 4 jurisdictions. 

By section 37 of the Act, in case of opposition to measure- Opposition to 
ment by the occupant of the land, the persou claiming the 
right to measure such land may apply to establish his right to 
meaBuro such land in the Court which would have had juris- 
diction in case such suit had been brought for the recovery of 
such land. 

An appeal lies to the High Court for an order under this 
section. 5 

Section 38 provides for the measurement of the lands 
comprised in an estate or tenure by order of the Court when 
it cannot be ascertained who are liable for the rent. 

An appeal lies to the High Court from proceedings taken 
under this section, 6 but no appeal lies from an order for 
measurement. 7 

The Act does not confer any power of appeal in any suit 8 Nq^ppm^,^ 
tried and decided by a District Judge, originally or in appeal, jodp below 
if the amount sued for, or the value of the property claimed 


. 1 Bon. Act Vm of 1869, s. 88. 
Extended to Sylhet. 

* Ibid. b« 35. 

* Act V of 1908, ante , p. 316. 

4 Ben. Act VIII of 1869, s. 36. 

6 Brojendro Coomar Boy v. Krishna 
Coomar Chose (1881), 7 Calc., 684; 
9 C. Ii. Bo, 444. 

4 Omed Ali v. Nittyanund Boy 
(1875), 24 W. R. C. R, 171. 


7 Rally Churn Dutt v. Protab 
Chundcr Chose (1879), 5 0. L. R, 
487. 

8 This covers all proceedings before 
or after decreo : Krishto Coomar 
Chuckerbutty v. Anund Coomar Dutt 
(1873), 19 W. R. 0. R., 307; Kedar- 
nath Biswas v. Iluro Pershad Boy 
Chowdhry (1875), 23 W. R. C.R., 207. 
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does not exceed one hundred rupees, in which suit a question 
of right to enhance or vary the rent of a raiyat or tenant, or 
any question relating to a title to land or to some interest in 
land as between parties having conflicting claims thereto, has 
not been determined by the judgment. 1 
clmrtnbtto ^he Act does not confer upon any Court sitting as a Court 
hjtr e j nrig. of Small Causes cognizance of any suit brought under the 
provisions of the Act, of which it would not have had cognizance 
if the Aot had not been passed. 2 

fu* 1 tor rate8 ’ By the Assam Local Bates Regulation, 1879, suits for the 

recovery from co-sharers, tenants, or others of any Bum on 
account of a rate imposed on any land under that Regulation, 
and suits on account of illegal exaction of such rate or for the 
settlement of accounts of such rate are cognizable by the 
Courts which under the law, for the time being in force, have 
. cognizance of suits for rent due on such land, and by no other 
Courts. 3 

S m BT* 1 * Ren * Recover y Act, 1858, 4 * which is in force in the 

district of Sylhet, gives to independent Deputy Collectors 
powers with regard to the sales of patni taluqs and to the rent 
thereof. 

Bengal. 

Aet 8 ia5 Wt ^he Bengal Rent Act, 1859,® which now applies only to 
’ certain parts of the Scheduled Districts, had as its object the 

re-enactment of existing laws relative to the rights of tenants. 6 
The following suits are cognizable by Collectors only : 7 
St? undo* ° f “ ® ec * lon 23* — (1) All suits for the delivery of pattas or 

Act. kabuliyats or for the determination of the rates of rent at 

which such pattas or kabuliyats are to be delivered.” 

A a to the oase where the purchaser of an under-tenure does not 
register, see Ben. Aot VIII of 1865, s. 17. 

“ (2) All suits for damage on account of the illegal exaction 
of rent or of any unauthorised cess or impost, or on account of 

1 Ben. Aot VIU of 1869, s. 102. latter Aot. The only portion of the 

* Ibid. e. 104. Brojonath Dey y. Bengal Presidency in which Aot X of 

Shumbhoo CkunderGhatterjee (1872), 1859 appears to be in foroe is the 

18 W. B. 0. R., 25. Darjeeling Dlstriet: Bengal Code, 

* Regulation m of 1879, s. 18. edn. 1918, p. 886, n. 1. 

4 Aot VI of 1858. • Leelanund Singh (Rajah) v. N»r- 

1 Aot X of 1859, This Aot is to be put Mahtoon (1872), 17 W. B. 0. R., 

read with the Bengal Rent Aot, 1862 806. 

(Ben. Aot VI of 1862) : s, 21 of the *8.23. 
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^be refusal of receipts for rent paid, or on account of the 
extortion of rent by confinement or other duress ; 

“ (8) all complaints of excessive demands of rent, and all 
claims to abatement of rent ; 1 

“ (4) all suits for arrears of rent due on account of land 2 * 
either khiraji, 2 lakhiraj, 4 * or on account of any rights of 
pasturage, forest-rights, fisheries or the like ; 6 

“ (5) all suits to eject any tenant or to cancel any lease on 
account of the non-payment of arrears of rent, or on account 
Of a breach of the conditions of any contract by which a raiyat 
may be liable to ejectment or a lease may be liable to be 
cancelled ; 

“ (6) all suits to recover the occupancy or possession' of any 
land, farm, or tenure, from which a raiyat, farmer, or tenant 
has been illegally ejected by the person entitled to receive rent 
of the same ; 6 

“ (7) all suits arising out of the exercise of the power of 
distraint conferred on zemindars or others by sections 112 and 
114 of the Act, or out of any acts done under colour of the said 
power. 

“ Section 24. Suits by zemindars and others in receipt of Suit* against 
the rent of land against any agents employed by them in the * gentl ‘ 
management of land or collection of rents, or the sureties of 
such agents, for moneys received or accounts kept by such 
agents in the course of such employment, or for papers in 
their possession, shall be cognizable by Collectors, and shall 
not be cognizable in any other Court except in the way of 
appeal as provided in this Act.” 7 * * 

There is also power given to a Collector to deal with appli- Ejectment of 
cations to eject any cultivator not having a right of occupancy, etc. 11 ** 10 ™’ 
or farmer, or other tenant holding only for a limited period 
after the determination of his lease or tenancy, or any agent 
after the determination of his agency or to enforce any 


1 NUmawi Sing (Baja) v. Anna- 

daprutad Mookerjee (1868), 1 B. L. B. 

F.B.,98. 

* I.e. cultivated land : Mahananda 

Chahravarti ■ ▼. Mongala Keotani 

(1904), 81 Oalo., 987 : 8 C. W. N., 

804. 

* Revenue paying. 

* Revenue tree. 


* This does not apply to a tank 
which does not appertain to an 
agricultural holding : Mahananda 
Chakravarli v. Mongala Keotani 
(1904), 81 Cal., 987 ; 8 0. W. N., 804. 

* See Jatnla Singh v. Kingsley 
(1918), 17 C. W. N„ 1901. 

1 See Grant v. Bam Tanoo Bhoo- 
mick (1868), 10 W. B. 0. B., 88. 
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attachment or ejectment expressly authorised by any Regula- 
tion or Act. 1 

The Civil Courts have cognizance of all suits necessary to enforce 
the right given by section 7 of Act X of 1859 to the transferee of a 
permanent transferable interest in land registered in the sherista of the 
zemindar. 2 

“Section 20. Suits under this Act (Bengal Act VI of 1862), 
or under Act X of 1859, shall be preferred in the Revenue Office 
of the district, or, when a sub-division of a district has been 
placed under the jurisdiction of a Deputy Collector in the 
Revenue Office of the sub-division in which the cause of action 
shall have arisen, or when the cause of action shall have 
arisen within the limits of the local jurisdiction of any Deputy 
Collector not in charge of a sub-division, but who has been 
specially authorised by Government to receive such suits, then 
in the office of such last-named Deputy Collector : 

“ Provided always that the Collector may withdraw any 
suit from any Deputy Collector and try it himself, or refer 
it to another Deputy Collector. 

“ If the lands comprised in any taluk, farm, or other tenure, 
or any lands held under one lease or engagement, or at an 
entire rent, in respect of which arrears of rent may be due, are 
situated in more than one district or sub-division, or within 
the local limits of the jurisdiction of more than one Deputy 
Collector so specially authorised as aforesaid, the district, or 
sub-division or local limits in which the greater part of such 
lands is situate shall be held to be the district or sub-division 
or local limits in which the cause of action has arisen ; and if 
any question shall be raised respecting the district or sub- 
division or local limits within which the greater part of the 
land is situate, the Board of Revenue 3 or, if all the lands be 
situate in one district, the Collector of the district, shall decide 
the question; and such decision shall be conclusive on the 
point of jurisdiction.” 4 * 

In all cases in which a Collector sets aside a judgment in 
default or for non-appearance 6 the order is final, but if he 


1 S. 25. No appeal lies to the (1868), 1 B. D. B. A. 0., 175; 10 

District Court from a decision of the W. R. C. R., 197. 

Collector: Arnra Nashya v. Gagan * See now Bengal Board of Revenue 

Shutar (1869), 2 B. L. R. App., 85 ; Act, 1913 (Ben. Act II of 1918). 

U W. R. 0. R., 130. 4 Ben. Act VI of 1862, s. 20. 

• Madhab Chandra Pal v. Sills * Aot X. of 1859, s. 58. 
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refuses the application there is an appeal from the order of 
rejection to the tribunal to which the final decision in the suit 
would be appealable. 1 * 

No appeal lies from an order of the Collector adjudicating 
upon a claim to property taken in execution or for compensa- 
tion when the right of the claimant is not made out,* or upon 
a claim to an undertenure taken in execution. 3 

“ Section 151. In the performance of their dutieB under Control of 
the Act Collectors and Deputy Collectors are subject to the Deputy 
general direction and control of the Commissioners and the 0011 *®* 0 "* 
Boards of Revenue ; and Deputy Collectors are subject to the 
direction and control of the Collectors to whom they are 
subordinate. 

“ All orders passed by a Collector under the Act, not being n» appeal 
judgments in suits or orders passed in the course of suits and j ^ i ” r ^-. il > 
relating to the trial thereof, or orders passed after decree and 
relating to the execution thereof, are appealable to the Com- 
missioner ; and all orders passed by a Deputy Collector are 
appealable to the Collector, but no judgment of a Collector or 
Deputy Collector in any suit, and no order of a Collector or 
•Deputy Collector passed in any suit and relating to the 
trial thereof, or after decree and relating to the execution 
thereof, are open to revision or appeal otherwise than as 
expressly provided in the Act.” 

Orders passed in appeal by a Commissioner or a Collector Roviiion. 
are not open to any further appeal, but the Board of Revenue 
or the Commissioner may call for any case and pass such 
orders thereon as they may think proper. 4 * * 

In suits under clauses (2), 5 (4), 6 and (7) 7 of section 23 and when appeal 
under section 24 8 of the Act, tried and decided by a Collector, of°co{iroSrfor 
if the amount sued for or the value of the property claimed 
does not exceed one hundred rupees, the judgment of the 
Collector is final and not open to revision or appeal except on 
the ground of the discovery of new evidence on matter material 
to the issue, 9 unless in any such suit a question of right to 
enhance or otherwise vary the rent of a raiyat or tenant, or 

1 Ben. Aot VI of 1869, s. 18. Act X of 1859, a. 152. 

* Act X of 1859, s. 108. The party Ante, pp. 55G, 557. 

against whom the order may bo given Ante, p. 557. 

may bring a Bait in the Civil Court to Ibid . 

establish his right : ibid . Ibid . 

• Ibid. ss. 106, 107. Aot X of 1859, b. 154. 
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any question relating to a title to land, or to some interest in 
land as between parties having conflicting claims thereto, has 
been determined by the judgment, in which case the judgment 
is open to appeal aB provided in sections 160 and -161 'of the 
Act. 1 


AeeSfonS™ “Section 166. When any such suit, as aforesaid, in 
Deputy ^ which if tried by a Collector the judgment of the Collector 
would be final, is tried and decided by a Deputy Collector, an 
appeal from the judgment of the Deputy Collector lies to the 
Collector.” 2 


Appeal to 
District Judge, 


Mo Jurisdiction 
in Collector as 
to lands 
beyond 
district. 


Deputy 

Collector's 

jurisdiction. 


Assistant 

Collectors. 


Bengal Bent 
Act, 1862. 


Tenancy Act, 
1886. 


“ Section 160. In all suits other than those in which, 
when tried by a Collector, the judgment of the Collector is 
declared to be final, or when tried and decided by a Deputy 
Collector an appeal is allowed to the Collector, an appeal from 
the judgment of the Collector or Deputy Collector lies to the 
District Judge ; unless the amount or value in dispute exceeds 
five thousand rupees, in which case the appeal lies to the High 
Court.” 

“ Section 163. No Collector shall exercise any jurisdiction 
under this Act in respect to any lands situate beyond the 
limits of the district to which he is appointed, by reason of 
such lands forming part of an estate the revenue of winch is 
paid into the treasury of the said district. 

“Section 164. No Deputy Collector appointed under 
Bengal Begulation IX of 1833 (settlement officers), shall 
exercise any judicial powers or other jurisdiction under the 
Act if entrusted with any police-functions. 

“ Section 166. Assistants to Collectors shall not exercise 
any powers under the Act unless invested by Government 
with the powers of Deputy Collectors, in which case they may 
exercise the powers of Deputy Collectors.” 

An appeal lies to the District Judge from a decision of a 
Collector, 3 or of a Deputy Collector, 4 in a suit under section 9 
of Bengal Act VI of 1862 (as to survey or measurement), 

The Bengal Tenancy Act, 1886 (VIII of 1886), applies 6 to 


i S. 168. Manmohini Ohowdhrain (Srimati) v. 

1 As to the power of the Govern* Prcmchand Boy (1870), 6 B. L. R., 1 ; 
ment to' appoint a Revenue Of&oer to 14 W. R. IF. B. f 4. . t 

bear such appeals, see Beni. Aot IV of 4 Erskinel. Gholam Khesur (1868), 
1867, s. 5. 9 W. R. O. R.,520. 

• Taruck Nath Mookerjcov. Meydee 5 S. 1 (8). 

Biswas (1880), 6 W. R.,Aot X, R. 17 ; 
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- all the territoriee then being under the administration of the 
Lieutenant-Governor of Bengal, 1 * * except the town 1 of Calcutta, 
any area constituted a municipality under the provisions of 
the Bengal Municipal Act, 1884, 3 or part thereof, and specified 
in a notification in this behalf by the Local Government, 4 * * the 
division of Orissa, 0 and the Scheduled Districts specified in 
the third part of the first schedule of the Scheduled Districts 
Act, 1874° 

As to the meaning of “ rent” under that Aot, see seotion 8 (5), and 
Maharaja Kesho Prasad Singh v. Samdeni Singh (1022), 2 Pal, 188. 

The Act contains the following (amongst other) provisions : 

By section 40 of the Act power is given to the Collector or ^.amnUUon 
Sub-divisional Officer or Settlement Officer to commute rentB Tj 
payable in kind, 7 

No suit lies in any Civil Court to vary or set aside any Bwtoralts. 
order passed by the Collector in any proceeding under 
chapter viiA (restriction on alienation of land by aboriginals), 
except on the ground of fraud or want of jurisdiction. 8 

By section 64 (4) no suit or other proceeding shall be Payment of 
instituted against the Secretary of State for India in Council, depo,lt ' 
or against any officer of the Government, in respect of any- 
thing done by a Court receiving a deposit under the foregoing 
sections of the Act, but nothing in this section shall prevent 
any person entitled to receive the amount of any such deposit 
from recovering the same from a person to whom it has been 
paid under this section. 

The Collector may appoint an officer to appraise or divide 
the produce, when there is a dispute as to the quantity, 
value, or division, 9 and he may refer any question in dispute 

1 This now includes the territories Chota Nagpur Division, and the 
subject to the Governors of Bengal, Mahals of Angul and Banki. 
and Bihar and Orissa. 7 Mohesh Dutta Sukla v. Basir 

* See Biraj Mohini Dassi v. Oopes- ( Sheikh ) (1920), 25 0. W. N,, 714. 
war Mallick (1899), 27 Calc., 202. 8 Inserted by Ben. Aot II of 1918, 

8 Ben. Act IH of 1884. s. 2. 

4 The Governor in Council of Fort 8 Act VIII of 1885, ss. 69, 70. This 

William in Bengal. See Ben. Act I includes a dispute as to shares : 

of 1907, s. 8 (1) ; E. B. and A. Act I Bhajan Ahvr v. Gangeshwar Kuar 

of 1908, s. 3. (1919), 5 Fat. L. J., 76; [1919 Pat.], 

8 B. and O. Act II of 1918, Sch. I. 461. As to when proceedings bar a 
8 l.e. the Jalpaigori and Darjeeling civil suit, see Swaj Pratad v. Kara 
Divisions, the Hill Tracts of Chitta- Singh, [1919 Pat.], 400. 
gong, the Santhal Parganas, the 

T. C.J.I. 


Appraising 
and dividing 
prodace. 
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between the parties for the decision of a Civil Court, but 
subject thereto his order is final . 1 

i»nJfor ion ° f “ ® ec * lon A Civil Court may, on the application of the 
building and landlord of the holding, and on being satisfied that he is 
other purposes, desirous of acquiring the holding or part thereof for some 
reasonable and sufficient purpose, having relation to the good 
of the holding or of the estate in which it is comprised, 
including the use of the ground as building ground, or for any 
religious, educational, or charitable purpose, and on being 
satisfied on the certificate of the Collector that the purpose is 
reasonable and sufficient , 2 authorise the acquisition thereof by 
the landlord upon such conditions as the Court may think fit, 
and require the tenant to sell his interest in the whole or such 
part of the holding to the landlord upon such terms as may be 
approved by the Court, including full compensation to the 
tenant.” 

No appeal lies from an order under this section. 3 

This section has been declared to be in force in the Santhal 
Parganas. 4 * 

Common As to the power of the District Judge to appoint a common manager 

Manager. i n case of a dispute between co-owners of an estate or tenure as to the 
management thereof, see sections 93 to 100. 

There is no appeal from an order rejecting an application for the 
appointment of a common manager. 6 

Jurisdiction of Any person aggrieved by an entry of a rent settled in a 
nitttt^ >urtm rent settlement rent roll prepared under the Act, or by the 
Jent tillg t0 omission to settle a rent for such entry may institute a suit 
in the Civil Court which would have jurisdiction to entertain 
a suit for the possession of land to which this entry relates or 
in respect of which an omission was made . 6 

As to the grounds upon which such suit may be brought, see section 
104h of the Act, as inserted by Bengal Act III of 1898. 7 

As to easements in Eastern Bengal and Assam, see Eastern Bengal 
Assam Act I of 1908, s. 24. 

As to the settlement of rents by a Revenue officer in cases where a 


1 Act vni of 1885, s. 70. 

* A majority of the Court held in 

Goghun MoUah v. Bamcshur Naram 

Mahta (1891), 18 Calc., 271, that the 

Collector’s certificate is not con- 
clusive. 

• Goghun Mollah v. Bamcshur 

Narain Mahta (1891), 18 Calc., 271; 
Peari Mohun Maker ji v. Baroda 


Chum Chuckerbutty (1892), 19 Calc., 
485. 

4 Reg. Ill of 1872, s. 8, as amended 
by Reg. Ill of 1899, s. 8. 

4 Hossain Bux v. Mutookdharce 
Ball (1887), 14 Calc., 812. 

• Act VIII of 1885, s. 104 h. 

7 Prafulla Nath Tagore v. Secretary 
of State (1921), 26 C. W. N., 100. 
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settlement of land revenue is not about to be made, see sections 105 to 
108 of the Act. 

There is no second appeal to the High Court from a decision of a 
Eevenuo Officer settling rents under section 104 of the Act. 1 

“ Section 106. 2 In proceedings under the part of the imtitotioa of 
Tenancy Act which relates to the settlement of rents andJ2£^ w * 
decision of disputes in cases where a settlement of land 0 ®* 8 * 
revenue is not being or is not about to be made, a suit can 
be instituted before a Revenue Officer at any time within three 
months from the date of the certificate of the final publication 
of the record of rights for the decision of any dispute regarding 
any entry which a Revenue Officer has made in, or any 
omission which such officer has made from the record, whether 
such dispute be between landlord and tenant or between land* 
lords of the same or of neighbouring estates, 3 or between 
tenant and tenant, or as to whothor the relationship of land- 
lord and tenant exists, or as to whether land held rent free is 
properly so hold, or as to any other matter, and the Revenue 
Officer shall hear and decide the dispute.” 

This section does not oust the jurisdiction of the Civil Courts. 4 

It does not include a suit for possession,' 1 nor can tho Revenuo Officer 
determine a question of title." 

As to a suit for a declaration that land is held rent-free or is held at 
fixed rents, see Stwhi llhusan Hazra v. Eshabar Ali ( Sheikh ) (1915), 19 
C. W. N.,636. 

As to the finality of the Revenue Officer’s decision, see section 107. T 

“ Section 109.® Subject to the provisions of section 109AB*rof 
a Civil Court shall not entertain any application or suit juvu^uxu" 
concerning any matter which is or has already been the 
subject of any application made, suit instituted, or proceedings 
taken under sections 105 to 108 (settlement of rent and 


’ Achha Mian Chowdhry v. TJurga 
Chum law (1897), 25 Cnlc., 146; 2 
C. W. N., 187. 

* As amended by Bon. Act I of 
1903; E. B. and A. Act I of 1908, 
s. 27. 

* As between landlords of neigh- 
bouring estates the only question 
whioh can be raised in such proceed- 
ing is as to the possession at the date 
of the final publication of the record : 
Kali Sundari Debya v. Girija Sankar 
Sanyal (1911), 15 C. W. N., 974. 

4 Sashi Bhutan Hazra v. Eshabar 


Ali (Sheikh), 19 C. W. N., 636. 

6 Kali Sundari Debya v. Girija 
Sankar Sanyal (1911), 15 C. W. N., 
974 ; Nilmani Kumar v. Kedar Nath 
Ghosh (1913), 17 0. W. N., 750. 

• Ram Chandra Bhanja v. Nando- 
nandanananda Gossain (1918), 18 
C. W. N., 988. 

7 Parbati v. Toolshikapri (1918), 
18 C. W. N., 604. 

8 As amended for Western Bengal 
by Ben. Act I of 1907, s. 81, and for 
Eastern Bengal by E B. and A. Act I 
of 1908, s. 81. 
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decision of disputes where a settlement of land revenue is 
not being or is not about to be made). 1 

“ Section 109a. 2 — (1) The Local Government shall appoint 
one or more persons to be a Special Judge or Special Judges 
for the purpose of hearing appeals from the decisions of 
Bevenue Officers under sections 106 to 108 (both inclusive). 3 

“ (2) ,An appeal shall lie to the Special Judge from the 
decisions of a Bevenue Officer under sections 106 to 108a 
(both inclusive). 

“ (3) Subject to the provisions of chapter xlii of the Code 
of Civil Procedure (dealing with second appeals), 4 an appeal 
lies to the High Court from the decision of a Special Judge in 
any case under this section (not being a decision settling a 
rent), 3 as if he were a Court subordinate to the High Court. 6 

“ Provided that if in a second appeal the High Court alters 
the decision of the Special Judge in respect of any of the 
particulars with reference to which the rent of any tenure or 
holding has been settled, the Court may settle a new rent tor 
the tenure or holding, but in so doing shall be guided by the 
rents of the other tenants or holdings of the same class 
comprised in the same record as ascertained under section 102 
or settled under section 105 or section 108.” 

As to appeals from orders, see Mathura Nath Boy Chaudhuri v. 
Basanta Kumar Ghakravarti (1908), 86 Calc., 610. 

This right of appeal to the High Court is limited by the provisions as 
to second appeal contained in section 100 7 of the Code of Civil Procedure, 
1908.* 

An appeal lies from an order refusing to rehear an appeal dismissed 
T * 

1 This does not apply when the Midnapur Zamindary Company v. 
suit is withdrawn with liberty to Sridharmahata (1922), 49 dale., 866, 
bring a fresh suit: Soroj Kumar following Jnanada Sundari Chow- 
Acharjlv. Umed AH Howladar ( 1921), dhurani v. Amudi Sarkar (1916), 43 
26 O. W. N., 1022. It applies to a Calc., 603. 

proceeding under s. 106 (ante, p. 663) * See Akbar Alt Khan v. Abbas 

of the Aot: Jatmdra Nath Chow - (Syed) (1916), 19 O. W. N., 1,328; 
dhury v. Anew Bdhaman (1922), 60 Pirthidhand Lai Chowdhury v. Ba- 
Oalo.. 79. ' sarat AH .(1909), 87 Calo., 80; 13 

* As amended by Ben. Aot III of C. W. N., 1149; Bisheshur Bay v. 

1898. Bajendra Kumar (1914), 18 Q. W. N., 

• This has no application to n 949; Lukhi Narain Serowji v. Bdm 
tenanoy not governed by the Bengal Chandra Bhuiya (1911), 16 0. W. N., 
Tenancy Aot : Bamdas Mukerjee v. 921. 

Biprodas Pal Chondhery (1913), 19 7 Ante, p. 842. 

O. WN., 86. * Aot V of 1908. Nafar Chandra 

* Ante, pp. 842-346. Pal v. Bhukwr (1918), 46 1. A., 188 ; 

• See Lala Khrut Namin v. PaVuk- 46 Oslo., 189 ; 28 0. W, N., 846. 
dhari Pandey (1889),17 Calo., 826; 
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‘ihi default . 1 * It does not lie from an order of remand passed by a Special 
Jfdge.* 


As to the stay of proceedings in a Civil Court during the Record of 
’preparation of a record of rights, see section 111, as amended right 
by Bengal Act 1 of 1907, s. 34, and Eastern Bengal and 
Assam Act 1 of 1908, s. S4. 3 

“ Section 111a. No suit can be brought in any Civil Court JnrwdJetion of 
in respect of any order directing the preparation of a record CmlCo " rt ’ 
of rights under chapter x of the Bengal Tenancy Act, 1885 
(dealing with record of rights and settlement of rents), or in 
respect of the framing, publication, signing or attestation of 
such a record, or save as provided in section 104h (ante, p. 562), 
for the alteration of any entry in Buch a record of a rent 
settled under sections 104a to 104f. 

“Provided that any person who is dissatisfied with any 
entry in, or omission from, a record of rights framed in 
pursuance of an order made under section 101, sub*section (2), 
clause ( d ), which concerns a right of which he is in possession, 
may institute a suit for declaration of his right under chapter 
vi of the Specific Belief Act, 1877.” 

Ab to revision of a record of rights by the Board of Bevenue in A*aam 
Assam, see Eastern Bengal and Assam Act I of 1908, s. 36. 


“ Section 144.— (1) The cause of action in all suits between jurisdiction in 
landlord and tenant as such shall, for the purposes of the SnS^Act* 
Code of Civil Procedure, 4 * be deemed to have arisen within the 
local limits of the jurisdiction of the Civil Court which would 
have jurisdiction to entertain a suit for the possession of the 
tenure or holding in connection with which the suit is brought.” 

This does not determine in which Court the suit is to be instituted 6 or 
the nature of the suit. It determines the local jurisdiction within which 
suits are to be instituted. 0 The suit must be instituted in the Court of 
the lowest grade competent to try it. 7 

“ (2) When under this Act a Civil Court is authorised to 


1 Manmatha Nath Dey v. Gada • 

dhar Mana (1917), 45 Calc., 638. 

1 Mothur Chandra Majumdar v. 

TaraSunkar Ghose (1903), 7 C. W. N., 
440. 

* Bee TrOylokhyanath Bose v. Mac - 

leod (1899), 28 Calc., 28. 

* Act V of 1908. 


5 Fazlur Rahim v. Dwarka Nath 
Chowdhry (1908), 30 Calc., 458 ; 7 
C. W. N., 402. 

0 Rango Roy v. Holloway (1899), 4 
C. W. N., 95. 

7 Ante , p. 815. 1 Fazlur Rzhm v. 
Dwarka Nath Chowdhry (1908), 80 
Calc., 458; 7 C. W. ft., 402. 
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make an order on the application of a landlord or a tenant, 
the application shall be made to the Court which would have 
jurisdiction to entertain a suit for the possession of the tenure 
or holding in connection with which the application is 
brought.” 

“Section 158. An appeal shall not lie from any decree 
or order 1 passed, whether in the first instance or on appeal, 
in any suit instituted by a landlord for the recovery of rent 8 
where : 

(a) the decree or order 1 is passed by a District Judge, 
Additional Judge, or Subordinate Judge, and the 
amount claimed 3 in the suit does not exceed one 
hundred rupees, 4 * or 

(5) the decree or order 1 is passed by any other judicial 
officer specially empowered by the Local Govern- 
ment to exercise final jurisdiction under this section, 
and the amount claimed 3 in the suit does not exceed 
fifty rupees ; 

unless in either case the decree or order 1 has decided a 
question relating to title to land or to some interest in land 
as between parties having conflicting claims thereto, 6 or a 
question of a right to enhance or vary the rent of a tenant, 
or a question of the amount of rent 2 annually payable by a 
tenant : 6 

“ Provided that the District Judge may call for the record 
of any case in which a judicial officer as aforesaid 7 has passed 
a decree or order to which this section applies, if it appears 
that the judicial officer has exercised a jurisdiction not vested 


1 This inoludes an interlocutory 

order such as an order of remand : 

QaganchandSardar v. Casper sz (1897), 

4 0. W.N.,44. 

* This includes a suit for rent by a 

co-sharer landlord: Jogendra Nath 
Qhose v. Paban Chandra Qhose (1908), 

7 0. W. N., 908. As to cesses, see 
Rajani Kant Nag v, Jageshwar Singh 
(1892), 20 Calc., 254 ; Watson v. Srec- 
hristo Bhumick (1893), 21 Calc., 182; 
Ben. Act IX of 1880, s. 47. 

8 Behary Chum Sen v. Bhut Nath 
Pramanik (1898), 3 0. W. N. f 214. 

4 Chanted Sheikh v. Naha Oopal 
Ghosh (1914), 19 C. W. N., 359 ; Kali 
Krishna Biswas v. Ram Chandra 


Baidya (1915), 19 C. W. N., 823. 

5 Oauhar Ali v. Samiruddin S heikh 
(1913), 18 C. W. N., S3. 

8 See Narain Mahton v. Manofi 
Pattuk (1890), 17 Calc., 489 ; Aubhoy 
Chum Maji v. Shoshi Bhusan Bose 
(1888), 16 Calc., 155. An order setting 
aside or declining to set aside a sale 
in execution of a decree for rent, the 
decree holder being the purchaser, is 
appealable : Kali Mandal v. Ramsar- 
baswa Chakravarti (1905), 32 Calc., 
957 ; 9 0. W.N.,721. 

7 This refers to the judicial officer 
spoken of in clause (5) : Sankarmani 
Debya v. Mathura Dhupini (1888), 15 
Calo., 327. 
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in him by law, or has failed to exercise a. jurisdiction so vested, 
or has acted in the exercise of his jurisdiction illegally or with 
material irregularity, 1 and may pass such order as the District 
Judge thinks fit. 

“ Explanation. — A question as to the regularity of the pro- 
ceedings in publishing or conducting a sale in execution of a 
decree for arrears of rent is not a question relating to title to 
land or to some interest in land as between parties having 
conflicting claims thereto.” 2 * 

No appeal lies from : 

(a) a decision of a Special Judge under section 104, cl. 2, of the 

Act I ; •" 

(b) an application made under section 93 of the Act ; 4 

(c) an order setting aside a scale under section 173 of the Act ; 5 * 
(i d ) an order under section 174 of the Act. H 

No appeal lies from an order which is not a decree, 7 c,g. : 

(a) a measurement under section 90 of the Act ; 8 

(b) an order setting aside a sale under section 173 w or section 174 10 

of the Act. 

Where no appeal lies to the Subordinate Judge it follows that there 
is no second appeal from his decision. 11 

As to the power of u Court to determine the incidents of a 
tenancy, see section 158 of the Act ; Janki Hay v. Kalanand 
Singh Raja (1922), 2 Pat., 192. 

“ Section 189a. — (1) 12 It shall be competent to the Board Transfer. 

1 This does not include a liioro mani Dasi (1890), 1 C. W. N., 80; 
question of law : Jlorananda Banerjce Subh Narain LaU v. GoroJcc Prosad 
v. Ananta Dasi (1904), 9 C. W. N., (1898), 3 0. W. N., 344. 

492. Cf. ante , pp. 8G5, 3GG. This 7 Dya Grazi v. Ham Lul Sukul 

power can bo assigned to an Addi- (1897), 2 C. W. N., 351. Of. ante t 
tional District Judge : Lai Bchari p. 335. 

Basak v. Akhil Chandra Santra 8 Ibid . 

(1922), 27 C. W. N., 315. 9 Roghu Singh v. Misri Singh 

* Ben. Act 1 of 1907, s. 46; E. B. (1894), 21 Calc., 825; Harabandhu 
and A. Act I of 1908. Sec Nabin Adhikari v.IIarish Chandra Dcy Pal 
Chandra Choudhury v. Begin Chandra (1898), 3 C. W. N., 184. 

Chondhury (1915), 19 0. W. N., 953. 10 Subh Narain LaU v. Goroke 

9 Lala Kirut Narain v. Paluk - Prosad (1898), 3 0. W. N., 344; 
dhari Pandey (1889), 17 Calc., 32G. Kishori Mohun Roy v. Sarodamani 

4 Hossain Bux v. Mutookdharca Dasi (1890), 1 0. W. N , 80. 

Lall (1887), 14 Calc., 312. 11 Bhagabati Bewu v. Nunda Kumar 

5 Harabandhu Adhikari v. Harish Chuckerbutty (1908), 12 C. W. N., 

Chandra Dey Pal (1898), 8 C. W. N„ 835. 

184 ; Roghu Singh v. Misri Singh 19 Added by B. & O. Act IX of 1920, 

(1894), 21 Calc., 825. s. 2. 

• Kishori Mohun Boy v. Saroda - 
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of Revenue to transfer, and with the previous sanction of the 
Local Government to make roles authorising Revenue Officers 
to transfer any suit or other proceeding, original or otherwise, 
under any provision of this Act, from the file of any subordi- 
nate officer to the file of any other subordinate officer who is 
duly authorised to entertain or decide suits or other proceed- 
ings under such provisions.” 

Transfer*. As to the validation of certain transfers made prior to the commence* 

ment of the Bihar Tenancy (Amending and Validating) Act, 1920, see 
section 2 of that Act (B. & 0. Act IX of 1920). 


Rights of 
pasturage, etc. 


“Section 198. The provisions of this Act applicable to 
suits for the recovery of arrears of rent shall, so far as may 
be, apply to suits for the recovery of anything payable or 
deliverable in respect of any rights of pasturage, forest rights, 
rights over fisheries and the like.” 


A suit for the rent of a fishery is entertainable in ordinary Civil 
Courts, which have jurisdiction in rent suits. 1 


Water-rates. By the Bengal Irrigation Act, 1876, 2 all suits arising out 
of the exercise of the power of distraint for recovery of water- 
rates, or out of acts done under colour of the exercise of the 
said power of distraint or by persons in receipt of the water- 
rates against any agents employed by them in the collection 
of such water-rates, or the sureties of such agents for money 
received or for accounts kept by such agents in the course of 
such employment, or for papers in their possession, shall be 
cognizable by the same Court or authority as would have 
jurisdiction if such water-rates were rent due for the land 
irrigated. 


Patni Sales {Bengal). 

Pstn! sales. By Section 6 of the Bengal Patni Taluqs Regulation, 1819, 3 
“if the security tendered by any purchaser or transferee 
should not be approved by the Zamindar, and the party 
tendering it shall be dissatisfied with such rejection, he shall 
be competent to appeal therefrom by petition or common 
motion in the Civil Court of the district, which authority, if 
satisfied of the sufficiency of the security tendered, shall issue 

' Shib Prosad Chaudhuri v. Vakai 1 Ben. Aot III of 1876, a. 90. 

Pali (1906), 88 Oalo., 601. * Ben. Beg. VIII of 1819. 
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an injunction on the Zamindar to accept it, and give effect to 
the transfer without delay.” 

There is no appeal from such order. 1 

Rent Restriction. 

Having regard to the conditions in consequence of the Bent 
recent war, temporary provisions which placed restrictions on I ** tr ‘ cll0 “* 
the increase of rent were made by the Calcutta Bent Act, 

1920, 2 the Bombay Bent (War Bestriction) Act, 1918, 3 and 
the Bangoon Bent Act, 1920. 4 * 

As to the duty of the President of the Improvement Tribunal to Revision, 
revise the order of the Bent Controller, see Damonxa v. Jaston (1022), 

27 C. W. N., 287. 

The High Court can revise an order of the Bent Controller.* 

Bombay Presidency. 

In the territories subject to the Presidency of Bombay, all grit tot^ 
suits in regard to tenures, and the nature and extent of the csrifand not 
interest and advantage which in virtue thereof should beg,^“"* 
enjoyed by the parties concerned, and all suits in which the 
right of possession of land is claimed, must be brought in the 
Civil Courts and not in the Bevenue Courts. 6 

As to the concurrent jurisdiction of the Civil and Bevenue Courts in 
suits for possession, see Ex parte Nagova (1866), 8 Bom. H. C. A. C., 108. 

Central Provinces. 

The law of landlord and tenant in the Central Provinces is Central 
to be found in the Central Provinces Tenancy Act, 1920. 7 Tenancy Act, 

By that Act a Bevenue Officer may determine applications 
to set aside transfers of occupancy rights. 8 He has alsoBevenne 
power in certain cases to enhance the rent payable by an 0Sc<r ‘ 
occupancy tenant. 9 

An order for the ejectment of an occupancy tenant in 


1 In the matter of Soorja Kant 
Acharj Chowdry (1876), 1 Calc., 383. 

a Ben. Act UI of 1980. 

• Bom. Act Vn of 1918. 

4 Bor. Act II of 1920. 

* Allen v. Banda (1922), 49 Calc., 

981; Chatterjee v. Tribedi (1921), 26 

O. W. N., 78 ; Baeanti Charon Sinha 

v. Bajani Mohan Chatterjee (1922), 


49 Calc., 928. 

4 Act XVI of 1838, 8. 1. This Act 
is in force in the whole of the 
Bombay Presidency except as regards 
the Scheduled Districts : Act XV of 
1874, s. 5, 

» C. P. Act I of 1920. 

• Ss. 12 to 14. 

• S. 16. 
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execution of a decree for arrears shall be transferred to a 
Revenue Court for execution. 1 

As to the power of a Court to refer a case to a Revenue 
Officer to fix a fair and equitable rent for a holding, see 
section 26. 

' Any dispute arising between a tenant and his landlord : 

(a) as to the right to make an improvement ; or 

(b) as to whether a particular work is an improvement, 
shall be decided by a Revenue Officer. 2 

“ Section 65. — (2) No Civil Court shall entertain or try 
any suit to recover any rent the payment of which has been 
remitted or suspended by the Revenue Officer, and any such 
suit pending at the date of the order of remission or suspen- 
sion shall be dismissed, and no orders regarding costs shall be 
made.” 

“Section 88. A decree passed in a suit for arrears, 
whether on appeal or otherwise, by a Judge of a Civil Court 
exercising powers not less than those of a Subordinate Judge 
as defined in the Central Provinces Courts Act, 191 7, 3 shall 
not be subject to appeal unless : 

(а) the amount or value of the subject-matter of the suit 

exceeds one hundred rupees ; or 

(б) a question relating to a title to land or some interest in 

land having been determined as between parties 
having conflicting claims thereto. 

“ Explanation— For the purposes of this section a right to 
hold land rent free or on favourable terms shall be deemed to 
be an interest in land.” 

As to the partition of holdings by Revenue Officers, see sections 98 
and 94. 

“Section 105. Except as provided in this Act no Civil 
Court shall entertain any suit instituted, or application made, 
to obtain a decision or order on any matter which the Chief 
Commissioner, Financial Commissioner, a Revenue or a 
Settlement Officer is, by this Act, empowered to determine, 
decide, or dispose of ; and in particular and without prejudice 
to the generalty of this provision, no Civil Court shall exercise 
jurisdiction over any of the following matters : 

1 S. 24. • 0. P. Act I of 1917. 

* S. 54. 
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(a) any matter provided for in section 6 as to the enforce- 

ment by the landlord of his right to purchase the 
right of an absolute occupancy tenant, 1 or the 
reinstatement or retention in possession of such 
tenant ; 

(b) the fixation, alteration, commutation, enhancement, 

reduction, remission, suspension, or apportionment 
of rent under sections 8, 15, 16, 48, 51, 56, 57, 62, 
63, 64, 65, 66, 87, 93, or 94 ; 

(c) claims to set aside transfers by occupancy tenants 

under section 13 ; 

(d) disputes relating to improvements and the determina- 

tion of amount of compensation payable therefore 
under sections 30, 31, or 54 ; 

(e) the reinstatement in possession of a tenant whose 

holding is treated as abandoned under section 36 ; 
(/) the declaration of sub-tenants as having the rights of 
occupancy tenants under section 40 or 41 ; 

(«y) the declaration of land to be a village-service holding 
under section 42 ; 

(/<) the ejectment of a village-servant from a village- 
service holding, and the placing of the successor in 
office of such servant in possession of the holding 
under section 45 and section 46 ; 

(i) the declaration of a village-servant to be an occupancy 
tenant of a village-service holding under section 48 ; 
(J) the granting of sanction to transfer cultivating rights 
in sir-land or to create tenancy rights therein for a 
period exceeding five years under section 49 ; 

(/>) the imposition of penalties on landlords and the award 
of compensation to tenants under sections 65, 74, 77 
or 88 ; 

(J) claims by tenants to hold land at a rent lower than the 
assessed rent under section 67 ; 

(in') applications by tenants for permission to deposit rents 
and the disposal of such deposits by Bevenue Officers 
under sections 68, 69, 70, 71, or 72; 

(») claims to be declared tenants of waste land under 
section 87 ; 

(o) the partition of holdings under section 93 ; 


1 For definition j see s. 4. 
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(p) the partition of a holding which consists partly of sir- 

land under section 94 ; 

(q) claims to acquire holdings or to be reinstated in' 

holdings under section 98 ; 

(r) any matter provided for in section 99 as to any land 

held or claimed to be held rent free or at a reduced 
rent; and 

(«) any claim to compel the performance of any duty 
imposed by this Act on the Chief Commissioner, 
Bevenue Officer, or Settlement Officer. 

Civi^ CoorS °in “Section 106. Except as provided in section 105 the 
rttiWw® Civil Courts shall have jurisdiction in all suits between 
tenanu. landlords and tenants as such : Provided that a Judge of a 
Civil Court of original jurisdiction shall not, unless he is also 
a Bevenue Officer, hear any suit for an arrear, other than an 
arrear due by a sub-tenant.” 

Chota Nagpur. 

Chota Nagpnr The law on this subject is now to be found in the Chota 
Tenancy Act. jjjgjHy, Tenancy Act, 1908, 1 as amended by the Chota 
Nagpur Tenancy (Amendment) Acts, 1920. 2 

Power* of As to the methods by which the rent of an occupancy raiyat may be 

Commusione’. on banced by the Deputy Commissioner, see sections 27 3 to 80 os so 
amended. 4 * 

As to the power of the Deputy Commissioner to increase the rent in 
respect of excess areas, see sections 81 to 88. 

As to the power of the Deputy Commissioner to reduce the rent pay- 
able by an occupancy tenant, see sections 84 to 88, as amended. 6 

As to the power of the Deputy Commissioner to determine the rent 
of a non-occupancy raiyat, see sections 87 to 42. 

As to the power of the Deputy Commissioner to authorise the acqui- 
sition of a holding by the landlord for certain purposes, see sections 
60,52. 

Receipts. As to the power of the Deputy Commissioner to fine a landlord for 

not granting a receipt for rent or preparing or retaining a counterfeit, 
see section 54. 

Commutation As to the power of the Deputy Commissioner or Bevenue Officer 0 to 
fit ktad! , * y * W * commute rent payable in kind, see sections 61 to 68, as amended by the 
Chota Nagpur Tenancy Amendment Act, 192Q. 7 

1 Ben. Aot VI of 1908. 4 B. & O. Act VI of 1990, s. 11. 

* B.AO. AotsVIandVIIof 1920. * Ibid. a. 12. 

* As to revision, see Kartik Cham- * S. 8, XXV. 

dro Ojha v. Goto Chand Mahto (1918), 7 B. & O. Aot VI of 1920, s, 20. 

; 40 Cato., 518. 
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By section 87 (1) in proceedings with regard to the record institution «t 
of rights and settlement of rents a snit may be instituted 
before a Revenue Officer 1 * for the decision of any dispute 
regarding any entry which a Revenue Officer 1 has made in, or 
any omission which he has made from, the record except 8 an 
entry of a fair rent settled under the provisions of section 85 
before the final publication of the record of rights, whether 
such dispute be : 

(a) between landlord and tenant, or 

(b) between landlords of the same or of neighbouring 

estates, or 

( c ) between tenant and tenant, or 

(d) as to whether the relation of landlord and tenant 

exists, or 

(c) as to whether land held rent free is properly so held, 
or 

(/) as to any other matter ; 3 
and the Revenue Officer may hear and decide the dispute : 

“ Provided that the Revenue Officer may, subject to such 
rules as may be made in this behalf under section 264, transfer 
any particular case or class of caseB to a competent Civil Court 
for trial. 

“ (2) An appeal shall lie in the prescribed manner and to 
the prescribed officer, from decisions passed under sub* 
section (1).” 

There is no second appeal to the High Court.* 

By section 89 revisional powers are given to Revenue Revision. 
Officers specially empowered by the Local Government in 
this behalf and an appeal lies in the prescribed manner and 
to the prescribed officer from such order on revision. 

As to revision by the High Court, see ante, p. 857. 

By section 92 “ no suit shall be brought in any Court in Restriction on 
respect of any order directing the preparation of a record of lui "' 
r ights under chapter xlii of the Act, or in respect of the 

1 S. 8, XXV. 4 * * * Jagdethtear Dayal Singh (Tha- 

» B. & O. Act VI of 1920, s. 27. kur) v. Bhagdi M ahton, [1920, Pat.], 

* E.g. whether a jai girdari tenure 802; Raghubur Sahi (Baja) v. Pratap 

is hereditary or for life; Raghubur TJdoy Nath Sahi Dn (Af ’dhataga Sri) 

Sahi (Baja) v. Pratapudoy Nath Sahi (1911), 16 C. W. N., 294; Foujdar 

Deo {Maharaja Sri) (1911), 16 C. W. N., Sahu v. Nema Bhogta, [1922, Pat.], , 

294. 109. 
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framing, publication, signing or attestation of such a record or 
of any part of it.” 


As to the bar of suits in other cases, see section 258,#os£, pp. 580, 581. 

As to a suit before a Eevenue Officer for the decision of any dispute 
regarding any entry in the record relating to predial conditions or 
regarding any omission to enter any such condition in the record and 
as to an appeal from his decision to a prescribed officer, see section 111. 

As to an appeal from the decision of Bevenue Officers with regard to 
the record of privileged lands, see section 126. 

As to a suit to decide disputes as to the rights and obligations of 
raiyats having khunt-katti rights, village headmen and other classes of 
tenants, see section 180. 


Office for 
instituting 
suits and 
making 
applications. 


Transfer of 
suits. 


Jurisdiction 
when land 
situate in more 
than one 
district or 
sub-division. 


“ Section 136. Suits and applications before the Deputy 
Commissioner under this Act shall respectively be instituted 
and made : 

(а) in the Revenue Office of the district ; or 

(б) when the cause of action has arisen within the local 

limits of the jurisdiction of a Deputy Collector who 
is empowered to receive such suits or applications 
then in the office of such Deputy Collector ; or 

(c) in the office of the Revenue Officer having jurisdiction 
to entertain the same. 

“ Section 187. The Deputy Commissioner may withdraw 
any suit, application, or proceeding 1 from any Deputy Collector 
or Revenue Officer who is exercising powers of the Deputy 
Commissioner under the Act, and may try it himself or transfer 
it to any Deputy Collector. 

“ Section 138. — (1) When any suit is instituted or applica- 
tion made in respect of any land comprised in a tenure or 
holding and such land is situated in more than one district or 
sub-division, the district or sub-division in which the greater 
part of such land is situated shall be deemed to be the district 
or sub-division in which the cause of action has arisen ; 

“ And, if any question be raised respecting the district or 
sub-division in which the greatest part of the land is situated, 
the Board of Revenue or (if the land is situated in one district) 
the Deputy Commissioner Bhall decide the question. 

“(2) Except as provided in sub-section (1) no Deputy 
Commissioner can exercise any jurisdiction under that Act in 
respect of any land situated beyond the local limits of his 


* B. & O. Aot VI of 1920, s. 87. 
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jurisdiction, even if such land forms part of an estate the 
revenue of which is paid into the treasury of his district. 

“ Section 189. 1 The following suits and applications shall Certain writs 
be cognizable only by the Deputy Commissioner, and must be tbn*cnsnfr- 
instituted by and tried and heard under the provisions of this b7 

Act, namely : Commissioner. 

(1) all suits for the delivery of leases or counterpart 

engagements ; 

(2) (a) all suits and applications for the determination of 

the rent payable by a tenant for — 

(b) all suits and applications not otherwise provided for 
in this Act for the assessment of rent payable by 
a tenant for — 

(e) all suitB for arrears of rent on account of — 
agricultural land, whether subject to the payment of 
rent or only to the payment of dues recoverable as if 
they were rent ; 

(3) (a) all applications to determine the existence, non- 

existence, nature or extent of — 

(b) all applications for determination of the sum pay- 

able by any person in respect of — 

(c) all applications for the assessment of the Bum fairly 

payable by an person in respect of — 

(d) all applications for damage in respect of exceeding, 

or in respect of interference with the enjoyment 
of — 

(e) all suits for arrears of anything payable in respect 

of— 

rights of pasturage, rights to take forest produce, 
rights of fishery or other similar rights ; 

(4) all suits and applications to eject any tenant of 

agricultural laud or to cancel any lease of agricultural 
land; 

(4a) all suits for the ejectment of a trespasser where the 
plaintiff claims as alternative relief that the defendant 
be declared liable to pay for the land in his possession 
a fair rent ; 

(5) all suits and applications to recover the occupancy or 

possession of any land from which a tenant has been 


1 As amended by B. & 0. Act VI of 1920, s, 36. 
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unlawfully ejected by the landlord or any person 
claiming under or through the landlord. 

(6) subject to the provisions of sub-section 5 of section 

74a 1 , all suits by or against a village headman for a 
declaration of title in, possession of, ejectment from, 
or recovery of, his office or land comprised in his 
village-headman’s tenancy, whether based or not on 
an allegation of the existence or non-existence of the 
relationship of landlord and tenant, and whether 
brought or not by or against the landlord of such 
land; 

(7) all suits, by landlords and others in receipt of the rent 

of land, against any agents employed by them in the 
management of land or the collection of rents, or 
the sureties of such agents, for money received or 
accounts kept by such agents in the course of such 
employment, or for papers in their possession ; 

(8) all suits and applications in respect of which juris- 

diction is conferred by this Act on the Deputy 
Commissioner.” 


Exclusive 
jurisdiction of 
Deputy 
Commissioner. 


Claim by third 
party to 
interest in 
property 
seized. 


Claim by third 
party tobe in 
possession of 
tenure or 
holding. 


As to suits by co-sharer landlord for rent, see section 142 
of the Act. 

“ Section 189a. 2 Subject to the provisions of chapter xii, 
no Court shall entertain any suit concerning any matter in 
respect of which an application is cognizable by the Deputy 
Commissioner under section 139, and the decision of the 
Deputy Commissioner on any such application shall, subject 
to the provisions of this Act relating to appeal, be final.” 

Section 206 provides a procedure where a third party 
claims an interest in property seized in execution, and permits 
the party against whom an order is passed by the Deputy 
Commissioner to bring a suit in a Civil Court to establish bis 
right : 

Provided that if the property has been sold, the suit shall 
not be for the recovery of the property, but for damages 
against the judgment-creditor by whom the property was 
brought to sale. 

Section 211 provides a procedure where a third party 
claims to be in lawful possession of a tenure or holding which 


1 A. to the determination of a per- 

son to be Tillage headman when the 
tenanoy la vacant 


1 Inserted by seotion 89 of B. & 0. 
Act VI of 1930. 
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is about to be sold in execution of a decree for rent, and 
permits the party against whom judgment is given by the 
Deputy Commissioner to bring a suit in the Civil Court to 
establish his right. 1 

“Section 214. 2 No suit or application shall be enter- B»r ot .ait*, 
tained by any Court to set aside or to modify the effect of — * 

(a) any sale made under this chapter, save under section 

211, section 212, or section 213 or on the ground of 

fraud or want of jurisdiction, or 

(b) an order under section 212, sub-section (2), or section 

213, sub-section (2), setting aside a sale. 

“Explanation. — Where property has been sold under the 
provisions of sub-section (3) (l>) of section 210, this section does 
not prohibit an application under rule 72 (3) or rule 91, nor a 
suit under rule 63 or rule 103 of Order XXI of the First 
Schedule to the Code of Civil Procedure, 1908, if such suit 
be instituted within one year of the date of the adverse order. 

“ Section 215.— (1) All orders passed by a Deputy Com- Appujfcfrom 
missioner under the provisions of the foregoing provisions of Daputy Com- 
this Act, not being : miMione ”- 

(a) judgments in suits, or 

(b) orders passed in the course of suits and relating to the 

trial thereof, or 

(c) orders passed after decree and relating to the execution 

thereof, 3 or 

(d) orders passed under sections 206 * or 211 6 
are appealable : 

(i) to the Commissioner, or 

(ii) if passed by a Deputy Collector exercising powers of a 

Deputy Commissioner — to the Deputy Commissioner. 

“ (2) No judgment of a Deputy Commissioner in any suit 
and no order of a Deputy Commissioner passed in any suit 
and relating to the trial thereof, or after decree and relating to 
the execution thereof, are open to revision or appeal otherwise 
than as expressly provided in the Act. 

“ (3) Orders passed after decree and relating to the execu- 

1 As to revision of an order under * As amended by section 55 of B, 

this section, see Ganesh Narayan A O. Act VI of 1990. 

Sahi Deo ( Tikait ) v. Chandu Mistri • Lai Nilmam Nath Sahi Deo v. 

(1920), 5 Pat. L. J., 468. See sub- Baldeo Dae (1920), 5 Pat. L. J., 101. 
section (1 a) added to this section 4 * Ante, p. 576. 

by B. A O. Act VI of 1920, s. 51. * Ante, pp. 576, 577. 

T. C.J.L 


S7 
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Bar to further 

appeals. 

Revision. 


Appeal in 
certain cases. 



Commissioner 
or High Court. 


tion thereof, (1) except orders passed under section 206 1 or 
under section 211, 2 or under section 212, sub-section (2), 3 
setting aside a sale or under rule 60, rule 61, or rule 62 of 
Order XXI of the First Schedule of the Code of Civil Procedure, 
1908, 4 and orders passed under section 218 a 5 * are appealable to 
the Court to which an appeal from the decree itself would lie.” 

“Section 217. Orders passed by the Commissioner or 
Deputy Commissioner in such appeals shall not be open to any 
further appeal, but the Board or (in the case of appeals 
decided by the Deputy Commissioner) the Commissioner may 
call for any case and pass such orders thereon as it or he may 
think proper. 8 

“ Section 218.— (1) In suits referred to in clause (2) (c) 7 
or clause (7) of section 139, tried and decided by a Deputy 
Commissioner, if the amount sued for or the value of the 
property claimed does not exceed one hundred rupees, the 
judgment of the Deputy Commissioner shall be final, and not 
open to revision or appeal except as provided in sub-section (2), 
unless in any such suit a question relating to a title to land, 
or to some interest in land, as between parties having conflict- 
ing claims thereto, has been determined by the judgment, in 
which case the judgment is open to appeal in the manner 
provided in section 224 (below). 

“ (2) When any such suit in which, if tried and decided by 
a Deputy Commissioner, the judgment of the Deputy Com- 
missioner would be final, is tried and decided by a Deputy 
Collector, an appeal from the judgment of the Deputy Collector 
shall lie to the Deputy Commissioner.” 8 

“Section 224. — (1) In all suits before a Deputy Com- 
missioner under the Act, except — 

(a) suits in which when tried and decided by a Deputy 
Commissioner the judgment is declared by this Act 9 
to be final, and 


1 Ante , p. 576. 

* Ante t pp. 576, 577. 

8 Biseswar Sahu v. Zainul Rah- 
man, [1921 Pat.], 195. 

4 As amended by section 56 of 

B. & O. Act VI of 1920. 

8 Ibid. 

8 The High Court has no power of 

revision except in the matter of 

suits : Gopal Rai v. Hitnarayan Singh 


(1917), 8 Pat. L. J., 145. 

7 As amended by section 57 of B. 
& 0. Act VI of 1920. 

• Durga Prasad Nath v. Oanpat 
Dholi , [1917 Pat.], 188; Lachmina - 
rain Agarwala v. Thakurhari Dutta 
(1919), 4 Pat. L. J., 163. 

8 Section 58 of B. & 0. Act VI of 
1920. 



CHAP. LVH.] 


OHOTA NAGPUR APPEALS. 


579 


(b) suits in which when tried and decided by a Deputy 
Collector an appeal is allowed by this Act 1 * to the 
Deputy Commissioner, 

an appeal 'from the judgment of the Deputy Commissioner 
shall lie to the Judicial Commissioner unless the amount or 
value in dispute exceeds five thousand rupees, 8 in which case 
the appeal lies to the High Court. 

“ (2) 3 Save where otherwise expressly provided in this Act 
or by any other law for the time being in force, a second 
appeal shall lie to the High Court from any appellate decree 
passed by the Judicial Commissioner under this chapter or 
from any order passed by him on appeal under section 215, 
sub-section (3), or any of the following grounds, namely : 

(a) the decision being contrary to law or to some usage 

having the force of law ; 

( b ) the decision having failed to determine some material 

issue of law or of usage having the force of 
law; 

(<•) a substantial error or defect in the procedure provided 
by the Act which may possibly have produced error 
or defect in the decision of the case upon the 
merits ; 

and the provisions of Part VII 4 * and of Order XLI° of the 
First Schedule to the Code of Civil Procedure, 1908, Bhall 
apply, so far as may be, to such appeals. 

“ Section 225. — (1) Where in analogous suits some appeals Hiring of 
have been presented to the Deputy Commissioner and others .iS§idai hy 
to the Judicial Commissioner, the Judicial Commissioner may, in.tMd'of’b" 
on the application of any of the parties, transfer to his own 
Court the appeals pending in the Court of the Deputy 
Commissioner. 

“(2) Where in analogous suits some appeals lie to the 
Deputy Commissioner and others to the Judicial Commissioner, 
a pln.inf.iflf or defendant whose appeals would ordinarily lie to 
the Deputy Commissioner may, if an appeal in any such suit 

I Section 58 of B. & O. Act VI of 1 Pot., 32. 

1920. * As substituted by B. & O. Act VI 

* In case of collective suits under of 1920, s. 58 (2). As to decisions 

section 140 tho collective amount under s. 87, hoc ante, p. 578. 

determines the forum of appeals : 4 Ante, pp. 334-352. 

Chaudhuri Shyam Narain Singh v. 6 * Ante, p. 352. 

Siucharan Sahu, [1921 Pat.], 345; 
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has been presented by any other plaintiff or defendant to the 
Judicial Commissioner and admitted, present his appeal to the 
Judicial Commissioner instead of to the Deputy Commissioner, 
and the Judicial Commissioner may hear and decide the 
same.” 1 


Second Appeal If any of the cases are above Rs.100 an appeal lies in all of them to 
the High Court. 2 

As to revision by the High Court, see ante, pp. 854-878. 


Judgment by By section 228 in all cases in which the Deputy Com- 
9 u ’ missioner sets aside a judgment or order passed by default his 
order his final, but in all appealable cases in which he rejects 
an application to set it aside an appeal lies to the tribunal to 
which the final decision in the suit would be appealable. 3 

As to speoial provisions with respect to mundari khunt-kattidars, 4 * * 
see chapter xviii of the Act. 


Certificate As to the summary procedure for the recovery of rents 

procedure. under the Bihar and Orissa , Public Demands Recovery Act, 
1914 , 6 see chapter xviA added to the Chota Nagpur Tenancy 
Act, 1908 ,® by section 60 of the Chota Nagpur Tenancy 
Amendment Act, 1920. 7 * 

Bar to suits “ Section 258 .® Save as expressly provided in this Act, no 
decisions. 1 ^ ° f 8U7 * be entertained in any Court to vary, modify, or set 
aside, either directly or indirectly, any decision, order, or 
decree of any Deputy Commissioner or Revenue Officer 9 in any 
suit, application, or proceeding under section 29 , 10 section 82, 11 
section 85 , 12 section 42 , 13 section 46 , sub-section ( 4 ), section 
49 , section 50 , 14 section 54 , 16 section 61 , 16 section 68 , 17 section 
65 , section 73 , section 74 a , section 85 , section 86 , section 87, 18 


1 Sadanand Tetoairi v. Debnath 
Manjhi, [1922 Pat.], 154 ; sx. [1917 
Pat.], 287. 

• Ibid. [1917 Pat.], 287. 

• As to default b y a minor sued as 
a major, see Chattdhuri Shy am No- 
ram Singh v. Siucharan Sahu , [1921 
Pat.], 845; 1 Pat., 82. 

4 For definition, see s. 8. 

4 B. & 0. Aot IV of 1914. 

• i en. Act V of 1908. 

7 B. & O. Act VI of 1920. 

• As amended by B. & 0. Act VI 

of 1920, b. 66. 


9 This includes the Judicial Com- 
missioner : Qanesh Narain Sahi Deo 
v. Protap TJdai Nath Sahi Deo (1915), 
43 Calc., 186 ; 19 C. W. N. f , 998. 

10 Ante , p. 572. 

“ Ibid. 

» Ibid. 

» Ibid. 

44 Ibid. 

44 Ibid. 

44 Ibid. 

« Ibid. 

14 Ante, p. 573 
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section 89, 1 section 91, 2 or under chapters xiii, 3 xiv, 4 * xv, 6 
xvi,® or xviii, 7 except on the ground of fraud or want 
of jurisdiction, and every such decision, order, or decree 
shall have the force and effect of a decree of a Civil Court in a 
suit between the parties and subject to the provisions of this 
Act relating to appeal shall be final.” 

Section 264 (viii) of the Act gives to the Government spocui 
power to prescribe the officer to hear appeals, and the Judicial cSlrt Ute 
Commissioner is the prescribed officer under the rules. The 
provisions for appeal appear to have been overlooked in 
section 258, and it must therefore be understood that the 
special Appellate Court in Revenue cases, in deciding a 
dispute under the Act, performs the functions of a Revenue 
Officer. 8 

No suit lies to vary or set aside any order or decision Chou Nagpur 
made under the provisions of the Chota Nagpur Tenures Act, tl ’ mire *’ 
1869 (Bengal Act II of 18(59), 9 which was an Act passed for 
the purpose of ascertaining, regulating, and recording certain 
tenures in Chota Nagpur. 


Madras. 

The law on this subject in force in the Presidency of 
Madras is to be found in the Madras Estates Land Act, 1908, 10 
as amended by the Madras Estates Land Act Amendment 
Act, 1909.“ 

These Acts extend to the whole of the Presidency of 
Madras except the Presidency Town, the district of Malabar, 
and the portion of the Nilgiri district known as the South- 
East Wynaad. 

These Acts contain the following (amongst other) pro- 
visions : 

Nothing in section 71 (payment or refund of deposit for Deposit of 


1 Ante, p. 573. 

* Stay of proceedings. 

* Praedial conditions. 

4 Privileged lands. 

s Khunt-katti rights. 

9 Judicial procedure. 

1 Ante , p. 580. 

9 Ganeeh Narain Sahi Deo v. Pro- 
tap Vdai Nath Sahi Deo (19X5), 48 
Calc., 186; 19 C. W. N., 998. 

9 Ben. Aot II of 1869, s. 20. 


10 Mad. Act I of 1908. Pox defini- 
tion of “ estate ” see s. 8 (2) of the 
Act: Upadrashta Venkata Sastrulu 
v. Seetharamudu { Divi ) (1919), 46 
I. A., 128; 48 Mad., 166; 21 Bom. 
L. R., 925 ; Zamindar of Sanivara* 
pupet v. Zamindar of South Vallur 
(1918), 46 I. A. f 38; 42 Mad., 855; 28 
C. W. N., 673; 21 Bom. L. B., 622. 

“ Mad. Act XV of 1909. 
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rent) prevents any person entitled to receive the amount of 
any such deposit from recovering the same by suit in a Civil 
Court from a person to whom it has been paid under this 
section. 

By section 72 no suit or other proceeding shall be insti- 
tuted against the Secretary of State for India in Council or 
against any officer of the Government, in respect of anything 
done by a Collector or other officer regarding a deposit of rent 
under sections 68 to 71. 

Civil Courts have jurisdiction to try a suit by a ryot to set aside a 
sale of his holding which was held under the provisions of chapter vi 
of the Act. 1 

Suit for com- “ Section 91. Any person aggrieved by an order under 
pensAtion. gection 89 or section 90 directing any property to be delivered 
up or restored or its value to be paid to the distrainer, may 
institute a suit before the Civil Court against the distrainer 
for compensation.” 

A Revenue Court cannot set aside a sale under sections 111 and 118 
of the Act. 2 

Recourse to A landholder who is dissatisfied with an order of the 
settiiigftBide^ 0r district Collector under section 188 (repair of irrigation 

District^ 1115 wor ^ s ) ma y sue a Civil Court to have it set aside or modified 
Collector's on either of the following grounds : 

(a) that he is under no obligation to repair the irrigation 

work concerned ; 

(b) that the portion of the charge which he is liable to pay 

under sub-section (1) has been wrongly calculated. 

If the order is set aside or modified the Court shall direct 
the refund of any amount found to have been improperly 
levied. 3 

ai sht^°f “ Section 142. No Civil Court shall 4 * issue an injunction 

m or > save as provided in section 188, entertain a suit 3 regarding 

a District Collector’s proceedings under chapter vii (relating 
to repair of irrigation works), but from any order issued by a 
District Collector 6 under this chapter other than an order 
under section 138, an appeal shall 6 [unless otherwise pro- 

1 Rajah of Hamnad v. Venkata - 8 Added to seotion 138 of Mad. Act 

ramaiyer (1922), 45 Mad., 890. I of 1908, by Mad. Act IV of 1909, 

1 Jagannadha Oharyuhi v. Satya - s. 6. 

narayana Varaprasada Rau (1919), 4 Mad. Act IV of 1909, s. 7. 

48 Mad., 351. s jbid. 


Barring of 
suits. 
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vided for in Part B of the schedule to this Act] lie to the 
Board of Bevenue, whose decision shall be final.” 

“ Section 161. Where possession has been delivered under Determination 
section 160 (execution of order to put landlord in possession), of t *““ cy ‘ 
the defaulter may file a suit in a Civil Court within three 
months from the date of delivery for an order to set aside the 
proceedings and to restore him to possession, and subject to 
the result of such suit, if any, the defaulter’s right and 
interest in the premises shall cease and determine. 

‘‘Section 162. Nothing in sections 158 and 161 shall Saving dnuir. 
apply to any land in which the tenant has a saleable interest. 

“ Section 163. — (1) Any person who otherwise than by Ejectment of 
inheritance or legal transfer occupies ryoti land in an estate tre * K r ‘ 
and has not been admitted as a ryot by the landholder shall 
be liable to ejectment as a trespasser by suit in a Civil 
Court.” 

“ Section 171. An appeal, if presented within two months Apjwal^iunl 
from the date of the order appealed against, shall lie from raporiwr 
every order passed by a Revenue Officer on any objection Authority, 
made under section 169 (as to an entry on a settlement 
record), and such appeal shall lie to such superior Revenue 
authority as the Local Government may by rule prescribe or 
to an officer specially empowered by the Local Government 
in this behalf. 

“Section 172. The Board of Revenue may, in any case, Revi»iou by 
on application or of its own motion, direct the revision of any Revenue, 
record of rights, or any portion of a record of rights, at any 
time within two years from the date of the final publication 
under sub-section (2) of section 166, or if there has been a 
settlement of rent under section 168, two years from the date 
of republication under sub-section (8) of section 170, but not 
so aB to affect any order passed by a Civil Court under section 
173 : 

“ Provided that no such direction shall be made until 
reasonable opportunity has been given to the parties con- 
cerned to appear and be heard in the matter. 

“ Section 178. — (1) Any person aggrieved by an entry in E n tnei i n 
a settlement record prepared under sections 168 to 171, and record when 
incorporated in a record of rights finally published under t . y 
sub-section (8) of section 170, or by an omission to settle a civil 
rent, may institute a suit in the Civil Court' which would have 
jurisdiction to entertain a suit for the possession of the land 
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to which the entry relates, or in respect of which the omission 
was made. 

“ (2) Snch suit mast be instituted within six months from 
the date of the final publication of the record of rights under 
sab-section (8) of section 170, or, if an appeal has been pre- 
sented to a Bevenue authority under section 171, then within 
six months from the date of the disposal of such appeal. 

“ (8) Such suit may be instituted on any of the following 
grounds, and on no others, namely : 

(a) that the relation of landholder and ryot does or does 

not exist ; 

(b) that the land is not liable to the payment of rent ; 

(c) that the land, although entered in the record of rights 

as being held rent free, is liable to the payment of 
rent; 

(d) that any entry made under clauses (d), (e), and (j) of 

section 165 is incorrect ; 

(e) that special conditions in respect of holding at a 

favourable rate have been wrongly recorded or 
omitted ; 

(/) that the Bevenue Officer has wrongly fixed the date 
from which the operation of the settled rent under 
the provisions of section 177 should take effect. 

“ The Secretary of State for India in Council shall not be 
made a defendant in any such suit.” 

“ (4) If the Court finds that the entry relating to rent is 
incorrect it shall, in cases (a) and (b) mentioned in sub-section 
(3), declare that no rent is payable, or direct that the Collector 
Bhall fix a fair and equitable rent ; in case ( c ) it shall declare 
that the land is liable to rent;. in cases (d) and ( e ) it shall 
decide what the entry shall be, and in case (/) it shall declare 
the date from which the rent settled is to take effect. 

“ (5) When a Civil Court lias passed final orders or a decree 
under this section, it shall notify the same to the Collector of 
the district.” 

“ Section 178. — (1) When an application has been made 
under section 168, no suit or proceeding shall be commenced 
or continued in any Civil or Bevenue Court under sections 80, 
38, and 40 until after the final publication of the record of 
rights under sub-section (3) of section 170. 

“(2) When an order has been made under section 164 
directing the preparation of a record of rights, no Civil or 
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Revenue Coart shall entertain or proceed with any suit or 
application for the alteration of the rent in the area to which 
the record of rights applies until after the final publication of 
such record of rights. 

“ Section 179. No suit shall be brought in any Civil UmiuUon of^ 
Court in respect of any order directing the preparation of a civil Court* in 
record of rights under chapter xi, or in respect of the 
framing, publication, signing, or attestation of such a record ***• 

or of any part of it, or, save as provided in section 178, for the nshu. 
alteration of any entry in such a record of a rent settled under 
sections 168 to 172. 

“Provided that any person who is dissatisfied with any 
entry in, or omission from, a record of rights framed in pur- 
suance of an order made under sub-section (1) of section lo-t, 
which concerns a right of which he is in possession, may 
institute a suit for declaration of his right under chapter vi 
of the Specific Relief Act, 1877.” 

“ Section 186.— (1) A principal Civil Court of original A«gj ajUonby 
jurisdiction may, on the application of a landholder, Und for 

“ and on being satisfied that he is desirous of acquiring the other'pnrpo***. 
whole or part of a holding in his estate for some reasonable 
and sufficient purpose, having relation to the good of the hold- 
ing or of the estate, including the use of the ground as building 
ground or for any religious, educational or charitable purpose 
or for the opening and working of mines, 

“ and on being satisfied on the certificate of the Collector 
that the purpose is reasonable and sufficient, authorise the 
acquisition thereof by the landholder upon such conditions as 
the Court may think fit, and require the ryot to sell his interest 
in the whole or such part of the holding to the landholder, 
upon such terms as may be approved by the Court, including 
full compensation to the ryot. 

“(2) In determining the amount of compensation, the 
Court shall be guided, so far as may be practicable, by the - 
provisions of sections 28 and 24 of the Land Acquisition Act 
(I of 1894), and shall add fifteen per centum to the full value 
of the land and improvements made by the ryot as compensa- 
tion for the compulsory acquisition. 

“Provided that, if the land has been acquired for the 
opening and working of mines, the Court shall, if the ryot 
has any right in the minerals, award compensation for such 
right” 
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“Section 189. — (1) A Collector or other Revenue Officer 
specially authorised under this Act shall hear and determine 
as a Revenue Court all suits and applications of the nature 
specified in Farts A and B of the schedule, and no Civil Court 
in the exercise of its original jurisdiction, 1 shall take cognizance 
of any dispute or matter in respect of which such suit or 
application might be brought or made. 

“ (2) Decrees and orders passed under sub-section (1) shall 
be subject to appeal as provided in the sixth column of Parts 
A and B of the schedule. 

“ (8) The decision of a Revenue Court or of an appellate or 
revisional authority in any suit or proceeding under this Act 
on a matter falling within the exclusive jurisdiction of the 
Revenue Court shall be binding on the parties thereto and 
persons claiming under them, in any suit or proceeding in a 
Civil Court in which such matter may be in issue between 
them.” 


SCHEDULE. 

Part A. — Suits Triable by a Collector. 


.Serial 

Number. 

Section 
of Act. 

Description of Suit. 

Court, if any, to which 
an appeal lies. 

1 

G 

Suit to eject a trespasser from 
whom payment has been taken. 

District Court. 

2 

80 

For enhancement of rent payable 
by a ryot. 

22 22 

3 

38 

For reduction of rent. 

22 22 

4 

40 

i 

For commutation of rent. 

i 

(a) Against the decree 

so far as it allows 
or refuses com- 
mutation — Dis- 
trict Collector. 8 

(b) Against the decree 

fixing the valua- 
tion at time of 
commutation in 
so far as it deter- 
mines the sum to 
be paid as money 
rent or the time 
from which such 
commutation 
shall take effect— 
District Court. 


1 This includes a Presidency In- Mad., 31. 
solvency Court : In the matter of 2 Sivanupandia Thevar v. Zamin- 
Chidambara Ohetty (1920), 45 dar of Vrkad (1917), 41 Mad., 109. 
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Part A — continued. 


Serial 

X umber. 

Section 
of Act. 

Description of Suit. 

Court, if any, to which 
ail appeal lies. 

5 

55 

■ — — 

To obtain a puttah. 1 * * 

District Court. 

6 

56 

To enforce acceptance of puttah. 



7 

65 

For compensation for withhold- 
ing receipt. 

>» 


8 

77 

By landholder to recover arrears 
of rent. 8 


1 • ♦ 

9 

88 

For damages when distrained 
property is stolen, lost, dam- 
aged or destroyed. 


!1 

10 

95 

By ryot to set aside distress. 



11 

102 

To recover from defaulting pur- 
chaser deficiency in price and 
costs resulting from second 
sale. 

” 

»> 

12 

112 

To contest the right of sale of a 
holding. 


II 

13 

123 

To recover from defaulting pur- 
chaser deficiency in prico and 
costs resulting from second 
sale. 

** 

*» 

14 

127 (c) 

; For payment of the subsequent , 
: rent. | 

» 

»> 

15 

144 

| To recover illegal exactions. 

»» 

If 

16 

149 j 

1 To be indemnified against loss 
! of rent when a holding is re- 

j linquished. 

»» 

*1 

17 

151 (1) 

| To eject a rvot. 8 

»» 

If 

18 

■ 

! 

151 (2) 

j For compensation or for an in- 
junction or for the repair of 
| the damage or waste. 

»» 

»» 

19 1 

153 

; To eject a non-occupancy ryot. 4 * * * ! 

! 


20 ! 

160 

To set aside warrant of eviction. 


If 

2! 

213 i 

1 

For damages not otherwise pro- 
vided for. 

: 

*1 


1 Bamanathan Clvatty v. Aruna- 
chelam Chettiar (1920), 44 Mad., 48. 

8 Where one only of several joint 
inamdars has acquired the kudivaram 

interest a suit does not lie in the 
Civil Court for rent: liajachari v. 

Tirumugoor Dcvastanam (1918), 41 
Mad., 724. See exception to section 8 
of the Act. This provision applies to 
a suit brought by an inamdar : Appa- 
lanarasimhulu v. Sanyasi (1912), 38 
Mad., 33. A Revenue Court has no 
jurisdiction to try a suit for rent of 
private lands as defined in section 3 
(10) of the Act: Appa Bao Bahadur 

( Sri Baja) v. Naganna (1913), 36 

Mad., 7. “Rent** does not here 

include money due for pasturage : 

Baja of Venkatagiri v. Ayyapareddi 


(1918), 88 Mad., 738. 

8 Upadraxhta Venkata Sasfrulu v. 
SecOuiramndn ( JJivi ) (1919), 40 I. A., 
123 ; 43 Mad., 166 ; 21 Bom. L.. 11., 
925. See) Suryanarayana v. Patanna 
(1918), 45 I. A., 209; 41 Mad., 1012; 
S.C. in Court below (1913), 38 Mad., 
008. 

4 That is oil the grounds men* 
tioned in s. 153. As to ejectment on 
other grounds, see Ponnusamy Pada- 
yachi v. Karuppadayan (1914), 38 
Mad., 843. As t.o a docree granted 
before the commencement of the Act, 
see Jampana Sotnadu v. Zamindar of 
Mirstapuram (1918), 42 Mad. , 315. As 
to a suit for ejectment from pasture 
land, see post, p. 589. 
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Pabt B.— -AppiiIOations to be disposed of by a District Goddectob, 

OODLHCTOB, OB OXHBB REVENUE OFFICER. 


i 

Serial j 
Number. 

Section 
of Act. 

Description of application. 

Court, If any, to which 
an appeal lies. 

1 

15 

As to the right to make an improve- 
ment or as to whether a particular 
work is or will be an improvement. 

District Collector. 

2 

16 

To register improvements. 

Against refusal to 
register — District 
Collector. 

8 

> 

17 

For recording evidence relating to 
an improvement. 

Against refusal to 
record evidence — 
District Collector. 

4 

25 

For settlement of a fair and equit- 
able rent. 

District Collector. 

5 

82 (2) 

For revision of enhancement of rent. 

District Court. 

G 

42 

For alteration of rent with area. 

District Collector. 

7 

45 

For determining sum payable by a 
person occupying land otherwise 
than by inheritance or legal trans- 
fer. 

District Court. 

8 

46 

(proviso) 

For settlement of rent of land for 
the purpose of the section. 

District Collector. 

9 

48(2) 

For ejecting a non^occupancy ryot. 

>> >> 

10 

54 

For permission to file puttah in the 
office of Collector or other officer. 

>9 99 

11 

68 

For permission to deposit rent in the 
office of Collector or other officer. 

»» 99 

1 

12 

71(3) 

For repayment of deposited rent. 1 

None. 

13 

74 

For deputation of officer to make 
i the appraisement of division. 

By third person having a right or 
interest in distrained property. 8 

19 

14 

89 

91 

15 

90 

For delivery of property fraudulently 
conveyed to prevent distress or 
for payment of the value of such 
property. 2 * 

1 99 

16 

90 

1 For restoration of distrained pro- 
perty forcibly or clandestinely 
taken away, or for payment of the 
value of such property. 

99 

17 

106 (5) 

For determination of distress ex- 
penses. 

99 

18 

114 

For sale of holding. 

99 

19 

131 

To set aside sale of holding. 

99 

20 

133 

For grant of time to pay arrears due. 

11 

21 

137 8 

(By a landholder against) 4 * an order 
under section 187 for the repair of 
an irrigation work. 

District Court. 

22 

137 

By ryots to execute works in default 
of landholder. 

Against refusal to 
authorise execu- 
tion — District 
Court. 

28 

189 

For the recovery of the cost of the . 
repair of an irrigation work. 

District Court. 


1 This does not bar a suit in a Civil 

Court: s. 71. 

s This does not prevent a suit in a 

Civil Court for compensation : s. 91. 

• The figure “ 187 ” was substituted 


for •• 185 ” by s. 10 of Mad. Act IV of 
1909. 

4 These words were substituted for 
the word “ For 99 by s. 10 of Mad. 
Act IV of 1909. 
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Past B. — continued. 


Serial 

Number. 

Section 
of Act. 

i 

Description of application. 

Court, if any, to which 
an appeal lios. 

24 

i 

141 | 

For determination of irrigated or ! 

District Collector. 



unirrigated rate. 


25 

145 (2) 

For determining rent when holding 

» 



is sub-divided or transferred. 


26 

149 (1) 

For revision of the apportionment of 
rent made by a landholder. 

»* »> 

27 

158 

For issue of warrant to enter upon 

»> 


i 

! 

and take possession of the pre- 
mises. 

f 



Tho following suits are cognizable by tho Civil Courts only : 

(а) A suit for a declaration that a sale of a holding under section 111 

of the Act is void having regard to section 115 of tho Act. 1 * , 

(б) A suit for ejectment from pasture lands, and for pasture rent.* 

“ Section 190. — (1) A second appeal shall lie to the Board Second 
of Revenue against the orders passed on appeal by a District ‘P 1 *'*'* - 
Collector in the case of an application under section 15 or a 
suit under section 40.” 

The High Court has power to transfer appeals under the Transfer. 
Act from the Court of one District Judge to the Court of 
another District Judge. 3 

There is no appeal to the High Court from orders made by a District 
Judge under the Act. 4 * 

Subject to the rules as to second appeals 0 there is a second Second 
appeal to the High Court 6 from an appellate decree of the app0lll “' 
District Judge, 7 but none from an appellate decree of the 
Collector. 8 Such appeal is not barred by section 102 of the 
Civil Procedure Code. 9 

The High Court has also powers of revision. 10 Bevuion. 

“ Section 204. — (1) The District Collector may, by written T»n«f«r of 


1 Chidambaram Pillai v. Mutham- 
vial (1914), 38 Mad., 1042. 

* Baja of Venkatagiri v, Ayyapa - 
reddi (1918), 88 Mad., 738. 

* S. 192 (a) of the Act ; Act V of 
1908, s. 24, ante, p. 820. 

4 Venkata Ramayya (Rajah) v. 

Veeraawami (1917), 41 Mad., 554. 

4 Ante, pp. 842-346. 

* See s. 192 of the Act: Venkata- 

ramier ▼. Vaithilinga Thambiran 

(1919), 88 Mad., 655. 


7 Sec Sivanupandia Thevar v. Za- 
mindar of Urkad (1917), 41 Mad., 
109. 

• Ibid. 

• Aofc V of 1908: Zamindar of 
Tarla v. Kanda Barikivadu (1920), 
44 Mad., 697. 

10 Paramaswamy Aiyangar v. Ala- 
melu Natchiar Animal (1918), 42 
Mad. , 76 ; Ramasami Gotmdan v. Kali 
Goundan. (1918), 42 Mad., 810. See 
ante t p. 857. 
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Power to call 
for and revise 
proceedings of 
Revenue 
Officers. 


Power to 
invest Revenue 
or Judicial 
Officer with 
powers of 
Collector. 


of additional 

District 

Collector. 

District 
Collectors and 
Collectors for 
Scheduled 
Districts. 


Place of 
institution of 


order, distribute, in such manner as appears fit, any business 
cognizable under this Act by any Collector or other Revenue 
officer of the district, and by like order he may withdraw any 
case pending before such Collector or other Revenue Officer 
and either dispose of it himself, or by written order refer it 
for disposal to any other Collector or Revenue Officer in the 
district. 

“ (2) The Board of Revenue shall have the like powers of 
distribution, withdrawal, and reference in respect of all District 
Collectors and, notwithstanding any order of the District 
Collector passed under sub-section (1), im respect of Revenue 
Officers subordinate to him. 

“Section 205. The Board of Revenue or the District 
Collector may call for the record of any proceeding before a 
Revenue Officer from whose decision no appeal lies, if such 
officer appears to have exercised a jurisdiction not vested 
in him by law, or to have failed to exercise a jurisdiction 
so vested, or while acting in the exercise of his jurisdiction to 
have contravened some express provision of law affecting the 
decision on the merits, where such contravention has produced 
a serious miscarriage of justice ; and the Board of Revenue or 
the District Collector, as the case may be, may, after hearing 
the parties if they attend, pass such order as seems fit. 

“Section 206. The Local Government may invest any 
Revenue or Judicial Officer with all or any of the powers of a 
Collector, for any local area, in respect of all or any classes of 
original suits or proceedings instituted under thiB Act, and 
may withdraw such powers, and the decisions passed by such 
Revenue or Judicial Officer shall be subject to appeal as if they 
were the decisions of the Collector who would have taken 
cognizance of the suits or proceedings if the Revenue or 
Judicial Officer had not been so invested. 

“Section 207. The Local Government may appoint an 
officer, in addition to the District Collector, to exercise all or 
any of the powers of a District Collector under this Act. 

“ Section 208. In the Scheduled Districts of Ganjam and 
Vizagapatam the Agent to the Governor, and in the Scheduled 
Districts of Godavari the Government Agent, shall for the 
purposes of this Act be the District Collector, and the 
Assistant Agents in these districts shall for the same purposes 
be Collectors. 

“ Section 209.— (1) All suits or proceedings brought or 
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taken under this Act ahall be brought or taken in the revenue suits or 
division in which the holding or major portion of the holding procwlme “' 
in connection with which the suit is brought or the proceedings 
are taken is situated. 

“ (2) Subject to the orders of a District Collector, a Col- 
lector or Bevenue Officer may sit for the disposal of suits and 
proceedings under this Act in any place within the district.” 

“ Section 218. — (1) Any person deeming himself aggrieved Ucnorsi right 
(a) by any proceedings taken under colour of this Act, or (6) dazn&goii. 
by neglect or breach of any of its provisions, shall be at 
liberty to seek redress by filing a suit for damages before the 
Collector. 

“ (2) This section shall not be deemed to bar any right of 
action in a Civil Court in any case not taken out of its juris- 
diction by this Act. 

“ (4) Provided always that any person who files a suit for 
damages under sub-section (1) shall not he entitled to file a 
suit in respect of the same cause of action before a Civil 
Court.” 1 


Orinm. 

The Orissa Tenancy Act, 1913 (B. & 0. Act II of 1918), 
which applies to the districts of Cuttack, Puri, and Balasore, 
except any area or part of an area which is constituted a muni- 
cipality under the Bengal Municipal Act, 1884, and which is 
specified in this behalf by notification issued by the Local 
Government, contains the following (amongst other) pro- 
visions : 

As to the power of the Collector to decide whether a tenure Tr»n«f«r« of 
is transferable, see sections 14 to 16. 

“ Section 17. No decision of the Collector under sections Civil Court. 
14, 15, or 16 shall affect the right of the landlord or of the 
transferee to establish the transferability or otherwise of the 
tenancy by suit in the Civil Court.” 

As to the power of a Collector to determine whether the Trantfer of 
transfer of an occupancy holding may be allowed, see sections hoidmg. cy 
30, 81. 

“ Section 81. — (6) An appeal shall lie to the Collector of Appeal, 
the district from any order passed under sub-section 8 (decision 
as to whether landlord had good and sufficient reason to object 


Ante , p. 586. 
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Enhancement. 

Reduction. 


Commutation. 

Ejectment 


Alteration in 
area. 

Deposit. 


Appeal to, and 
revision by, 
superior 
Revenue 
authorities. 


to transfer) by an officer subordinate to him, and his order in 
appeal shall, subject to any order which may be passed by the 
Commissioner on revision, be final : 

“ Provided that an appeal shall lie to the Commissioner 
from any order passed by the Collector under sub-section 8, 
and the order of the Commissioner on appeal shall be final” 

As to enhancement of rent by suit see sections 85 to 44. 

As to a suit by an occupancy-raiyat for reduction of rent, 
see section 45. 

As to application to have rent commuted, see Bection 47. 

As to a suit against a non-occupancy raiyat for ejectment, 
see section 58. 

As to a suit for alteration of rent or alteration of area, see 
section 60. 

“ Section 73. — (4) No suit or other proceeding shall be 
instituted against the Secretary of State for India in Council, 
or against any officer of the Government in respect of anything 
done by a Court receiving a deposit under sections 70 to 72 ; 
but nothing in this section shall prevent any person entitled 
to receive the amount of any such deposit from recovering 
the same from a person to whom it has been paid under this 
section.” 

“Section 125. — (1) An appeal, if presented within two 
months from the date of the order appealed against, shall lie 
from every order passed by a Revenue Officer prior to the 
final publication of the record of rights, on any objection made 
under section 120, sub-section (3) (objection to entry), or 
section 123 (publication of settlement rent-roll); and such 
appeal shall lie to such superior Revenue authority as the 
Local Government may, by rule, prescribe. 

“ (2) The Board of Revenue may, in any case under this 
Part (settlement of rents, etc., where a settlement of land- 
revenue is being or about to be made), on application or of its 
own motion, direct the revision of any record of rights, or any 
portion of a record of rights, at any time within two years 
from the date of the certificate of final publication, but not so 
as to affect any order passed by a Civil Court under 
section 126 : 


“Provided that no such direction shall be made until 


reasonable notice has been given to the parties concerned to 


jurisdiction of a PP® ar an <J to he heard in the matter.” 

chrfi Courts in By section 126 (1) any person aggrieved by an entry of 



Orissa, jurisdiction. 


OflAP. LVn.] 


598 


rent settled In a Settlement Bent Boll prepared under sections mnttew 
119 to 124 of the Act and incorporated in a record of rights rent*"® to 
finally published under section 116, or by an omission to settle 
a rent for entry in such Settlement Bent Boll, may institute 
a suit in the Civil Court which would have had jurisdiction to 
entertain a suit for the possession of the land to which the 
entry relates or in respect of which the omission was made. 

Such suit may be instituted on any of the following 
grounds, and on no others, namely : 

(a) that the land is not liable to payment of rent ; 

(b) that the land, although entered in the record of rights 

as being held rent free, is liable to the payment of 
rent ; 

(e) that the relation of landlord and tenant does not 
exist ; 

(d) that land has been wrongly recorded as part of a 

particular estate, sub-proprietary interest, or tenancy ; 

(«) that the tenant belongs to a class different from that 
to which he is shown in the record of rights as 
belonging ; 

(/) that the Revenue Officer has not postponed the 
operation of the settled rent under the provisions of 
section 139, proviso (a), or has wrongly fixed the date 
from which it is to take effect under that clause ; 

(g) that the special conditions and incidents of the tenancy 
or any right of way or other easement attaching to 
the land which is the subject of the tenancy, have 
not, or has not, been recorded, or have or has been 
wrongly recorded. 

As to the settlement of rents by the Civil Court, see section 126 (4). 

As to the settlement of rents and decision of disputes in Sottioment of 
cases where a settlement of land revenue is not being or is *** ' . 
not about to be made, see chapter xi, part iii of the Act. 

“ Section 129. Where, in any proceedings for rent under DoeMon of 
part iii of chapter ix, any of the following issues arise : •rSfoRduring 

(a) whether the land is, or is not, liable to the payment of 

rent; inch rents. 

(i b ) whether the land, although entered in the record of 
rights as being held rent free, is liable to the payment 
of rent ; 

(e) whether the relation of landlord and tenant exists ; 

t. c.j.i. 38 
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(d) whether the land has been wrongly recorded as part 

of a particular estate, sub-proprietary interest or 
tenancy, or wrongly omitted from the lands of an 
estate, sub-proprietary interest or tenancy ; 

(e) whether the tenant belongs to a class different from 

that to which he iB shown in the record of rights as 
belonging ; 

(/) whether the special conditions and incidents of the 
tenancy, or any right of way or other easement 
attaching to the land have not, or has not, been 
recorded, or have or has been wrongly recorded ; 
the Bevenue Officer shall try and decide such issue and settle 
the rent under section 128 accordingly : 

“ Provided that the Revenue Officer shall not try any issue 
under this section which has been, or is already, directly and 
substantially in issue between the same parties, or between 
parties under whom they or any of them claim, and has been 
tried and decided, or is already being tried by a Bevenue 
Officer in a suit instituted before him under section 180.” 

Section 180 deals with an institution of a suit before a 
Bevenue Officer in proceedings under this Part, and permits 
the Revenue Officer, subject to such rules as the Local 
Government may prescribe, in this behalf, to transfer any 
particular case or class of cases to a competent Civil Court for 
trial. 

“ Section 184. Subject to the provisions of section 185, a 
Civil Court Bhall not entertain any application or suit con- 
cerning any matter which is or has been the subject of an 
application made, suit instituted or proceeding taken under 
sections 128 to 182 of the Act (settlements of rent and decision 
of disputes in cases where a settlement of land-revenue is not 
being or is not about to be made).” 

By section 135 the Local Government shall appoint one or 
more persons to be a Special Judge or Special Judges for the 
purpose of hearing appeals from the decisions of Bevenue 
Officers under sections 128 to 133 of the Act. 1 * 

In such cases an appeal lies to the Special Judge from the 
decisions of a Bevenue Officer. 3 

“ Section 185. — (8) Subjectto the provisions of sections 108, 3 

1 See above. * Ante, pp. 345, 846. 

• B. & 0. Aot II o£ 1918, s. 185 (2). 
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104, 1 and 107 2 of the Code of Civil Procedure, an appeal 
lies to the High Court from the decision of a Special Judge 
in any case under this section (not being a decision settling 
a rent), as if he were a Court subordinate to the High Court 
within the meaning of the said section 108 : 

“ Provided that, if in a second appeal the High Court alters 
the decision of the Special Judge in respect of any of the 
particulars with reference to which the rent of any tenure or 
holding has been settled, the Court may settle a new rent for 
the tenure or holding, but in so doing shall be guided by the 
rents of the other tenures or holdings of the same class com- 
prised in the same record as ascertained under section 113 or 
settled under section 128 or section 182 of the Act.” 

“ Section 141. No suit shall be brought in any Civil Co* ri n*r of amts 
in respect of any order directing the preparation of a record reionTof ° 
of rights under this chapter, or in respect of the framing, r,fihu ’ 
publication, signing or attestation of such a record, or of any 
part of it, or, save as provided in section 126, for the altera- 
tion of any entry in such a record of a rent settled under 
sections 119 to 124 : 

“ Provided that any person who is dissatisfied with any 
entry in, or omission from, a record of rights framed in 
pursuance of an order made under clause (d) of sub-section (2) 
of section 112, which concerns a right of which he is in 
possession, may institute a suit for declaration of his right 
under chapter vi of the Specific Relief Act, 1877/ * 3 

“ Section 193. The following suits and applications shall c«ruin suits 
be cognizable by the Collector, and shall be instituted, tried, SlmgeSlgnS^ 
and heard under the provisions of this Act, and shall not be ^collector, 
cognizable in any other Court except as provided in this Act, 
namely : 

(a) All suits and applications under any portion of this 

Act other than chapter xi (record of rights and 
settlement of rents), and 

( b ) all suits by landlords and others in receipt of the rent 

of the land, against any agents employed by them in 
the management of land or the collection of rents, 
or against sureties of such agents, for moneys 
received or accounts kept by such agents in the 


1 Ante , pp. 346, 347. 
* Ante, p. 352. 


* Act I of 1377. 
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course of such employment, or for papers in their 
possession.” 1 * 

“ Section 204. — (1) Except where otherwise expressly pro- 
vided in this Act, an appeal from an order or decree passed 
under the Act shall lie in the following manner : 

“ Every order passed by a Collector not being — 

(4) a judgment in a suit ; 

(b) an order passed in the course of a suit and relating to 

the trial thereof, or 

(c) an order passed after decree and relating to the 

execution thereof, 
shall be appealable— 

(i) to the Commissioner, or 

(ii) if passed by a Deputy Collector exercising the powers 

of a Collector to the Collector. 

“ (2) In suits where the subject-matter of the claim or 
dispute does not exceed one hundred rupees in value, and the 
judgment does not decide a question whether rent is payable 
for land or not, or a question relating to title to land or to 
some interest in land, as between parties to the suit, the 
judgment of the Collector shall be final : 

“Provided that if the suit be tried and decided by a 
Deputy Collector exercising the powers of a Collector, an 
appeal shall lie from the judgment of the Deputy Collector to 
the Collector. 

“ (3) In suits other than those referred to in sub-section 
(2) an appeal from the judgment of the Collector or Deputy 
Collector shall lie to the District Judge, unless the amount or 
value in dispute exceeds five thousand rupees, in which case 
the appeal shall lie to the High Court : 

“ Provided that a second appeal shall lie to the High 
Court under Order XLII in the first Schedule to the Code of 
Civil Procedure, 1908, from any appellate decree passed by 
the District Judge under this section. 2 

“(4) An appeal shall lie against an order passed in the 
course of a suit and relating to the trial thereof, or an order 
passed after decree and relating to the matter thereof (except 
an order which is not appealable under the Code of Civil 


1 As to the power of a Civil Court (1918), 4 Pat. L. J., 72. 

to determine incidents of tenancy, * See Mritunjoy Praharaj v. *Ta- 
see sec. 210 of the Aot : Banamali gannath Jeu (, Sree ), 8 Pat. L. J., 851* 
Satnathi Artaran Mahapatra 



OUDH. 


CHAP. LVII.] 


597 


Procedure, 1908), 1 to the Court to which au appeal from the 
judgment on the suit could lie. 

“ (5) Notwithstanding anything hereinbefore contained, 
the Collector may call for the record of any case in which any 
Deputy Collector has passed a decree or order to which this 
section applies, if it appears that such officer has exercised a 
jurisdiction not vested in him by law, or has failed to exercise 
a jurisdiction so vested, or has acted in the exercise of his 
jurisdiction illegally or with material irregularity, and the 
Collector may pass such order as he thinks fit.” 2 

As to the summary procedure for the recovery of rents under tho 
Bihar and Orissa Public Demands Recovery Act, 1914, 3 see section 211 of 
the Orissa Tenancy Act, 1918. 

As to the powers of Revenue Officers to remit or suspend rent 
temporarily settled districts, see section 249 of the Orissa Tenancy Act, 
1918. An order passed by the Revenue Officer in such cases cannot be 
contested by suit in any Court. 4 

No suit shall lie for the recovery of any rent of which the payment 
has been remitted, or, during the period of suspension, of any rent of 
which the payment has been suspended ; and, so long as a suit does not 
lie, such rent shall not be legally payable. 5 


() udh. 

The Oudh Rent Act, 1886 (XXII of 1886), as amended by 
the United Provinces Acts, XX of 1890, IV of 1901, and IV of 
1921, provides : 

“ Section 108. Except in the way of appeal as hereinafter Suit . o^ p Bfa. 
provided, 6 Courts other than Courts of Revenue shall not the Act. ’ 
take cognizance of the following descriptions of suits, and 
those suits shall be determined in Courts of Revenue in the 
manner provided in the Act, and not otherwise : 

A. — Suits by a Landlord : 

(1) for the delivery by a tenant of the counterpart of a 

patta ; 

(2) for arrears of rent or, where rent is payable in kind, 

for the money equivalent of rent ; 

(3) for the enhancement of the rent of a tenant ; 

(3a) for the determination of the rent of a tenant ; 7 

1 Ante, chap, xxviii. * Ibid. s. 349 (3). 

* Cl ante, pp. 864, 366. • Aot XX ol 1890, 8. 46. 

* B. ft O. Act IV of 1914. * Inserted by U. P. Aot IV of 1921, 

* B. ft O. Aot n of 1919, s. 249 (2). n. 68 (1). 
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(4) for the ejectment of a tenant ; 1 * 

(5) against patwaris or agents employed by landlords in 

the management or the collection of revenue or rent, 
or against the sureties of those patwaris or agents 
for money received or accounts kept by the patwaris 
or agents in the course of their employment as 
aforesaid, or for papers in their possession, or for 
the rendering and settlement of accounts ; 

(5a) 2 for resumption of, or assessment or enhancement 
of, rent or land held rent free or at a favourable 
rate of rent, or for declaration of any right as 
determined under sections 107o or 107h. ’ 3 

A suit to cancel an instrument of lease relied upon by the defendant 
lies in a Civil Court. 4 


“ B . — Suits by an Under -proprietor or a Tenant : 

(6) for establishing a right of occupancy ; 

(7) for the delivery by a landlord of a patta ; 

(8) for contesting a notice of enhancement or ejectment ; 

(9) for compensation — 

(a) on account of illegal enforcement of payment of 

rent, or of any sum in excess of rent due, or 

(b) on account of the withholding of a receipt for a 

payment of rent, or 

(c) on account of illegal ejectment, or 

( d ) on account of loss caused by the making of an 

improvement by the landlord on the holding of 
the tenant, or 

(e) on account of the value of standing crops be- 

longing to an ejected tenant ; 

(10) for the recovery of the occupany of any land which 

has been treated by a landlord as abandoned or 
from which an under-proprietor or tenant has 
been illegally ejected by the landlord, or for 
possession by a person in whose favour an expro- 
prietary tenancy arises under section 7 a : 

1 Maheshar Par shad v. Muham- * U. P. Act IV of 1921, s. 68 (2). 

mad JSwaz AH Khan (1909), 36 I. A., * Rampal Singh (Raja) v. Bal- 

1U ; 81 All., 391 ; 18 G. W. N., 1098. bhaddar Singh (1902), 29 I. A., 208 ; 

* Inserted by U. P. Act IV of 1921, 26 All., 1 ; 6 C. W. N., 849 ; 4 Bom. 

s. 6. £j. R., 882. 
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Provided that nothing in this section shall operate 
to debar any person claiming to be an under- 
proprietor who has been ejected under the provision 
of section 60 from bringing a suit for possession in 
a Civil Court ; 1 

(10a) 8 under the third proviso to section 80a, for the 
recovery of the occupancy of a holding or part 
thereof, and for compensation for dispossession ; 8 

(10b) for occupancy of a holding by a person claiming such 
occupancy as the heir of the deceased tenant of 
the holding ; 3 

(11) for contesting the exercise of the power of distraint 

conferred on landlords and others by the Act, or 
any acts purporting to be done in exercise of thak 
power, or for compensation for illegal distraint ; or 
for recovery of the amount realised by proceedings 
in distraint ; 4 

(12) for abatement of rent ; 6 

(13) for recovery of compensation for improvements; 0 

(13a) for the recovery of an .amount which was recovered 

from him under section 12a, in excess of the 
amount due from him. 7 


C. — Suits regarding the Division or Appointment of Produce : 

(14) to set aside an award in respect of a division, estimate, 
appraisement, or proceeding under section 82. 


D . — Suits by and against Lambardars ,® Co-sharers and 
Mua/idars : ® 

(15) by a sharer against a lambardar or co-sharer for a 
share of the profits of an estate or any part thereof, 
or for the rendering and settlement of accounts in 
respect of those profits ; 


* U. P. Act IV of 1921, 8. 53 (3). 

> Ibid. a. 53 (4). 

* Ibid. g. 58 (6). 

4 Ibid. a. 58 (6). 

* Ibid. a. 63 (7). 

* Ibid. 8 . 63 (8). 

7 Ibid. a. 68 (9). 

* A lambardar is a oultivator who, 


either on his own account, or aa the 
representative of other members of 
the village, pays the Government 
dues and is registered in the Col- 
lector's roll according to his number: 
Wilson’s Glossary, p. 809. 

* lx. holders of rent-free lands : 
ibid. p. 346. 
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(16) by a lambardar, or by a pattidar 1 who is entitled to 

collect rent of the patti, for arrears of revenne or 
rent payable through him by the co-sharerB whom 
he represents, or by a lambardar for village ex- 
penses and other dues for which the co-sharers 
may be responsible to him or against a joint 
lambardar for compensation for revenue or rent 
paid by the lambardar on account of the joint 
lambardar ; 

(17) by co-sharers against lambardars, or by proprietors 

or lessees against muafidars or assignees of revenue, 
for compensation on account of exaction in excess 
of revenue or rent, or on account of the with- 
holding of a receipt for the payment of revenue or 
rent ; 

(18) by muafidars or assignees of revenue for arrears of 

revenue. 

“ Section 109. For the purposes of thiB Act there shall be 
five grades of Courts of Revenue, namely : 

(1) the Assistant Collector of the second class ; 

(2) the Assistant Collector of the first class ; 

(8) the Collector ; 

(4) the Commissioner ; . 

(5) the Board. 2 

“Section 110. — (1), The Governor in Council 3 may from 
time to time confer upon any person 4 the powers of an 
Assistant Collector of the first or of the second class under 
the Act, and may at any time withdraw those powers. 

(2) “ In conferring powers under this section the Chief Com- 
missioner 3 may empower persons specially by name or classes 
of officials generally by their official titles. 

“ Section 111. The Deputy Commissioner shall exercise 
the powers of a Collector under the Act. 

“ Section 112. The Governor in Council 3 may invest any 
officer employed making or revising settlement of revenue with 
all or any of the powers of a Collector or Assistant Collector 
under this Act. 

“ Section 118. An Assistant Collector of the second class 
may try and determine suits of the description mentioned in 


1 The holder of a share in a co- 

parcenary village or estate : Wilson’s 

Glossary, p. 41. 


* Act XX of 1890, s. 47. 

* U. P. Act IV of 1991, s. 9. 
« Ibid. s. 64. 
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clauses (1), (2), (/), (12), (15), (16), (17) and (18) of section Collector of the 
108, 1 of which the value does not exceed one hundred rupees. MeoaddM§9 - 

“ Section 114. An Assistant Collector of the first class Jurisdiction of 
may try and determine suits of every description of which the collator of 
value does not exceed five thousand rupees. first class. 

“ Section 115. — (1) A Collector shall have all the powers Jurisdiction of 
conferred on an Assistant Collector of the first class and on a Collector ’ 
Collector by this Act. 2 

“ (2) 3 Whenever the state of the public business so 
requires, the Governor in Council 4 may invest any Assistant 
Collector of the first class with the powers of a Collector for the 
trial and determination of appeals under the Act, other than 
appeals from decisions of that Assistant Collector, and with 
the powers of a Deputy Commissioner under sections 24 6 
25, 6 and may invest any Collector with all or any of the 
powers of a Commissioner under the Act. 

“ Section 116. 7 Subject to the provisions of section 119, 8 Appesiiito 
and of the Code of Civil Procedure, as applied by the Act, an Revenue, 
appeal lies from an original appellate decree or order made 
under the Act, as follows, namely : — 

(a) to the Collector or to an Assistant Collector of the first 

class specially empowered in this behalf 8 when the 
decree or order is made by an Assistant Collector of 
the second class ; 

( b ) to the Commissioner when a decree order is made by a 

Collector or an Assistant Collector of the first class ; 

(c) to the Board when the decree or order is made by a 

Commissioner : 

u Provided that, subject to the provisions of section 11 9, 10 
an appeal from an original decree or order of a Collector does 
not lie except on the grounds mentioned in section 100 of the 
Code of Civil Procedure, 11 and that the decree or order made 
on that appeal shall be final.' 1 


* Ante, pp. 598-600. 

* S. 115 (1), as amended by Act 
XX of 1890, s. 48. U. P. IV of 1921, 
b. 57 (a). 

* As amended by U. P. Act IV of 
1921, s. 57 (6). 

* U. P. Act IV of 1921, s. 2. 

1 As to permission to make im- 
provements. 

* As to the registration of outlay 


on improvements. 

f As substituted by Act XX of 
1890, s. 49. 

• Post , p. 602. 

• U. P. Act IV of 1921, s. 58. 

»• Post , p. 602. U. P. Act IV of 
1921, s. 58. 

“ Act V of 1908, ante , pp. 842, 848 ; 
see s. 135 of Act XXII of 1886. 
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“ Section 119. Subject to the provisions of the Code of 
. Civil Procedure as applied by the Act, an appeal lies from an 
original or appellate 1 decree or order of a Collector or of an 
Assistant Collector of the first class in a suit of a description 
mentioned in clause (2), (5), (9), sub-clause (a) or ( b ), (11), 
(18a), (15), (16), (17), (18) of section 108, 2 as follows, 
namely : 

(a) to the District Judge, if the value of the suit does not 
* exceed five thousand rupees ; 

(b) to the Judicial Commissioner, if the value of the suit 

exceeds five thousand rupees. 

“ Section 119b. 3 From the decrees passed under the Act 
in appeal by District Judges, except decrees passed in appeal 
from appellate decrees or orders of Collectors or Assistant 
Collectors of the first class, 4 an appeal lies to the Judicial Com- 
missioner in all cases in which a second appeal is allowed by 
the Code of Civil Procedure, and subject to the provisions of 
the Indian Limitation Act (IX of 1908). 

“ Section 119o. 3 For the purpose of deciding appeals 
under the Act, a District Judge and the Judicial Commissioner 
have the powers conferred by the Court under the Act. 

“ Section 120. An order of a Deputy Commissioner 
sanctioning a remission of rent under section 19, or granting 
or refusing an application under section 24 (as to improvement 
of holding), or determining the amount of the outlay on an 
improvement under section 25, or authorising or refusing to 
authorise the acquisition of a holding or part thereof under 
section 80a, 6 is subject to appeal to the Commissioner, whose 
order on the appeal is final. 

“ Section 120a. 6 The Board may review and may rescind, 
alter, or confirm any decree or order made by itself, or by a 
single member, on the application of one of the parties to the 
case, if preferred within ninety days from the passing of the 
decree or order. 

“ Section 121. The Deputy Commissioner may, by order 
in writing, direct that any business cognizable by him and 
the Courts subordinate to him shall be distributed among 
those Courts in such manner as he thinks fit : 

“ Provided that such direction does not empower any Court 


1 U. P. Act IV of 1921, a. 69. 

* Ante, pp. 697, 698. 

* Inserted by Act XX of 1890, a. 63. 


* U. P. Act IV of 1921, s. 60. 

* Ibid. a. 61. 

* Inserted by Act XX of 1890, s. 55. 
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to exercise any power or deal with any business beyond the 
limits of its proper jurisdiction. 

“ Section 122. 1 The Deputy Commissioner may withdraw Tnumfw of 
any suit or other proceeding instituted in any Court sub- pwc«Sing«. 
ordinate to him, and try it himself, or refer it for trial to any 
other such Court competent to try it. 

“Section 128. 2 The Board or the Commissioner may 
order that any suit or other proceeding pending in any Court 
subordinate to the Board or the Commissioner shall bo trans- 
ferred to any other such Court competent as regards the 
nature of the case to dispose of it.” 

As to the general subordination of the Courts, see sec- Subordination, 
tion 24 of the Act. 

“Section 124a. 3 If, in any suit instituted or on any 
appeal presented, in a Civil Court or in any Court of Revenue, ?wUdiction to 
the Judge or presiding officer doubts whether he is precluded c“mm*i B ioncr. 
by the Act from taking cognizance of the suit or appeal, he 
may refer the matter to the Judicial Commissioner. 

“ (2) On any such reference being made, the Judicial 
Commissioner may order the Judge or presiding officer either 
to proceed with the case, or to return the plaint or appeal for 
presentation in such other Court as the Judicial Commissioner 
may in his order declare to be competent to take cognizance 
of the suit or appeal. 

“ (8) The order of the Judicial Commissioner is final and 
cannot be questioned by the same parties in the same suit. 

“Section 124b. 4 In all suits instituted in any Civil Court (^jection to 
or Court of Revenue, in which an appeal lies to the District taken in Court 
Judge or the Judicial Commissioner, an objection that the ”n 8 t”»co. 
suit was instituted in the wrong Court shall not be entertained 
by the Appellate Court, unless such objection was taken in the 
Court of first instance ; but the Appellate Court shall dispose 
of the appeal as if the suit had been instituted in the right 
Court. 

“ Section 124c. 6 If in any such suit such objection was 
taken in the Court of first instance, but the Appellate Court 
has before it all the materials necessary for the determination 
of the suit, it shall dispose of the appeal as if the suit had 
been instituted in the right Court. 

1 As amended by Act XX of 1890, 

s. 56. 

* Ibid. s. 57. 


a Inserted by Act XX of 1890, s. 59. 
« Ibid. 

* Ibid. 
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“ Section 124D. 1 If in any such suit the Appellate Court 
has not before it the materials necessary for the determination 
of the suit, it shall proceed under the provisions of the Code of 
Civil Procedure relating to appeals ; but if it remands the 
suit, or frames and refers issues for trial, or requires addi- 
tional evidence to be taken by the Court of first instance, it 
may direct its orders either to the Court in which the suit was 
instituted, or to any other Court competent to entertain the 
suit.’' 


Punjab. 


Panjab 
Tenancy Act. 


Specific Relief 
Act. 


Revenue 

Officers. 


The law as to landlord and tenant in the Punjab is to be 
found in the Punjab Tenancy Act, 1887, 2 as amended by 
Punjab Act I of 1906. Those Acts extend to the whole of 
the territories (including the Pargana of Spiti) for the time 
being administered by the Governor of the Punjab, subject in 
the case of the Hazara district to certain modifications. 3 

With certain modifications the Act applies also to the 
North-West Frontier Province. 4 

The following provisions are to be found in the Punjab 
Tenancy Act, 1887. 

By section 88 a Bevenue Officer may determine an applica- 
tion for the recovery of rent from attached produce, and his 
finding has the force of a decree between the landlord and the 
tenant. 

“ Section 61. Possession of a tenancy or of any land 
comprised in a tenancy shall not be recoverable under 
section 9 of the Specific Belief Act, 1877, by a tenant 
dispossessed thereof.” 

“ Section 75. — (1) There shall be the same classes of 
Bevenue Officers under this Act as under the Punjab Land 
Bevenue Act, 1887, 6 and, in the absence of any order of the 
Local Government 6 to the contrary, a Bevenue Officer of any 
class having jurisdiction within any local limits under that 
Act shall be a Bevenue officer of the same class having 
jurisdiction within the same local limits under this Act. 

“ (2) The expressions * Collector ’ and * Financial Com- 


1 Inserted by Act XX of 1890, s. 59. * Act XVII of 1887. 

a Aot XVI of 1887. * In the North-West Frontier Pro- 

* S. 1 (3) ; Beg. XIII of 1887, s. 8. vinoe read “ Chief Commissioner : ” 

4 See Beg. VII of 1901. Reg. VII of 1901, s. 6 (1) (6). 
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missioner’ have the same meaning in this Act as in the 
Punjab Land Revenue Act, 1887. 

“ Section 76. — (1) The following applications and pro- A^iiMtjon* 
ceedings shall be disposed of by Revenue Officers as such, and ^«cogni«abU 
no Court shall take cognizance of any dispute or matter with o^cer»?* u * 
respect to which any such application or proceeding might be 
made or had : 


First Group: 

(a) Proceedings under section 27 for the adjustment of 
rents expressed in terms of the land revenue ; ” 

(In the Hazara District proceedings under section 27 for the adjust* 
ment of cash rents is here added. 1 ) 

“ (b) proceedings relating to the remission and suspension 
of rent under section 80 ; 2 

(<•) applications under section 43 for the ejectment of a 
tenant against whom a decree for an arrear of rent 
in respect of his tenancy has been passod and 
remains unsatisfied ; 

(d) applications under section 45, sub-section (5), for the 
ejectment of a tenant on whom a notice of ejectment 
has been served and who has not instituted a suit to 
contest his liability to he ejected, hut has claimed 
compensation under section 71 ; 

(r) applications under section 53 or section 54 for the 
fixing of the value of a right of occupancy ; 

(/) applications under section 53 or section 54 by land- 
lords for possession of land the right of occupancy in 
which has become extinct ; 

(ff) proceedings under chapter vi with respect to the 
award of compensation for improvements or dis- 
turbance. 

Skcond Group: 

(h) applications under section 17 with respect to the 
division or appraisement of produce ; 

(t) applications under section 45, sub-section (5), for the 


1 8. 27 a, Added by Beg. XU of 1904, 


e. 9. 

• S. 80 has been amended by the 


Punjab Tenancy Act, 1887, Amend- 
ment Act, 1906 (Punj. Act I of 1906), 
ss. 8 to 6. 
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ejectment of a tenant on whom a notice of ejectment 
. has been served and who has not instituted a suit to 
contest his liability to be ejected and has not claimed 
compensation under section 71 ; 

(/) applications for the determination — 

(i) under section 49 of the rent payable for land 

occupied by crops uncut or ungathered at the 
time of an order being made for the ejectment 
of a tenant, or 

(ii) under section 49 or section 74 of the value of 

such crops or of the sum payable to the tenant 
for labour and capital expended by him 
in preparing land for sowing. 

Thibd Group: 

(/.:) applications under section 31 by tenantB to deposit 
rent; 

( l ) applications under section 86 for service of notice of 

relinquishment ; 

(m) applications under section 43 for service of notice of 

ejectment ; 

(») applications under section 53 or section 54 for service 
of notice of intended transfer or of intended fore- 
closure or other enforcement of lien. 

“ (2) Except as otherwise provided by any rule made by 
the Financial Commissioner in this behalf : 

(a) a Collector or an Assistant Collector of the first grade 
may dispose of any of the applications and proceed- 
ings mentioned in sub-section (1) ; 

(&) an Assistant Collector of the second grade, not being a 
Naib-Tahsildar, may dispose of any of the applica- 
tions mentioned in the second and third groups of 
that sub-section ; and 

(c) a Naib-Tahsildar, when invested with the powers of an 
Assistant Collector of the second grade, may dispose 
of any of the applications mentioned in the third 
group of that sub-section. 

“ Section 77. — (1) When a Revenue Officer is exercising 
jurisdiction with respect to any such suit as is described in 
sub-section (3), or with respect to an appeal or other proceed- 
ing arising out of any such suit, he shall be called a Revenue 
Court. 
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“ (2) There shall be the same classes of Revenue Courts as 
of Revenue Officers under this Act, and, in the absence of any 
order of the Local Government 1 to the contrary, a Revenue 
Officer of any class having jurisdiction within any local limits 
under this Act shall be a Revenue Court of the same class 
having jurisdiction within the same local limits. 

“ (3) The following suits shall be instituted in and heard 
and determined by Revenue Courts, and no other Court shall 
take cognizance of any dispute or matter with respect to which 
any such suit might be instituted : 

(a) suits between landlord and tenant for enhancement or 
reduction of rent under section 24 ; 

(1>) suits between landlord and tenant for addition to or 
abatement of rent under section 28 or for commute 
tion of rent ; 

(<•) suits under section 34 for the determination of rent or 
other sum on the expiration of the term of an assess- 
ment of land-revenue ; and suits relating to the rent 
to be paid and a mortgage made in accordance with 
form (<•) as prescribed by section 0 of the Punjab 
Alienation of Land Act, 1900 (XIII of 1900). 2 

Second Group: 

(/]) suits by a tenant to establish a claim to a right of 
occupancy, or by a landlord to prove that u tenant 
has not such a right ; 

(u) suits by a landlord to eject a tenant ; 3 

(J") suits by a tenant under section 413 to contest liability 
to ejectment, when notice of ejectment has been 
served ; 

(//) suits by a tenant under section 50 for recovery of 
possession or occupancy, or for compensation or for 
both ; 

(h) suits by a landlord to set aside a transfer made of a 

right of occupancy, or to dispossess a person to 
whom such a transfer has been made, or for both 
purposes ; 

(i) any other suit between landlord and tenant arising out 

of the lease or conditions on which a tenancy is held ; 

* In the North-West Frontier Pro- * As amended by Act XIII of 1900, 
vinoe read “ Chief Commissioner ” : s. 22. 
see Beg. VII of 1901, s. 6 (1), (b). 


• See s. 18. 
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(J) suits for sums payable on account of village-cesses or 
village-expenses ; 

(k) suits by a co-sharer in an estate or holding for a 

share of the profits thereof or for a settlement of 
accounts ; 

(l) suits for the recovery of over-payments of rent or land- 

revenue or of any other demand for which a suit lies 
in a Revenue Court under this sub-section ; 

(m) suits relating to the emoluments of kanungos, zaildars, 

inamdars or village-officers. 


Third Group: 

(») suits by a landlord for arrears of rent or the money- 
equivalent of rent, or for sums recoverable under 
section 14; 

(o) suits by a landowner to recover moneys claimed as due 

for the enjoymen of rights in or over land or in 
water, including rights of irrigation, rights over 
fisheries, rights of pasturage and forest rights ; 

(p) suits for sums payable on account of land-revenue or 

of any other demand recoverable as an arrear of land- 
revenue under any enactment for the time being in 
force, and by a superior landowner for other sums 
due to him as such. 

“ (4) Except as otherwise provided by any rule made by 
the Financial Commissioner 1 in this behalf,— 

(a) a Collector may hear and determine any of the suits 

mentioned in sub-section (3) ; 

(b) an Assistant Collector of the first grade may hear and 

determine any of the suits mentioned in the second 
and third groups of that sub-section, and, if he has 
by name been specially empowered in this behalf by 
the Local Government, 2 any of the suits mentioned in 
the first group ; and 

(c) an Assistant Collector of the second grade may hear 

and determine any of the suits mentioned in the third 
group.” 


1 In the North-West Frontier Pro- * In the North-West Frontier Pro- 

vince read “Revenue Conjmissioner”: vince read “ Chief Commissioner ” : 
Beg. VII of 1901, a. 6 (1) (e). Beg. VII of 1901, see. 6 (1) (6). 
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As to the procedure where a revenue matter is raised in a Civil Court, 
see proviso added to section 77 by section 2 of Punjab Act III of 1912.' 

“ Section 78. — (1) The general superintendence and control Superintend- 
over all other Revenue Officers and Revenue Courts shall be controiif 
vested in, and all such officers and Courts shall be subordinate officenand 
to, the Financial Commissioner. 1 2 Court** 

“(2) Subject to the general superintendence and control 
of the Financial Commissioner, a Commissioner shall control 
all other Revenue Officers and Revenue Courts in his 
division. 3 

“ (3) Subject as aforesaid and to the control of 4 the Com- 
missioner, a Collector shall control all other Revenue Officers 
and Revenue Courts in his district. 

“Section 79. — (1) The Financial Commissioner or a Power to 
Commissioner or Collector may withdraw any case pending buiinen and 
before any Revenue Officer or Revenue Court under hiB control, transfer case* 
and either dispose of it himself, or by written order refer it for 
disposal to any other Revenue Officer or Revenue Court under 
his control. 

“ (2) The Financial Commissioner 5 or a Commissioner or 
Collector may withdraw any case pending before any Revenue 
Officer or Revenue Court under his control, and either dis- 
pose of it himself, or by written order refer it for disposal 
to any other Revenue Officer or Revenue Court under his 
control. 

“ (3) An order under sub-section (1) or sub-section (2) 
shall not empower any Revenue Officer or Revenue Court to 
exercise any powers or deal with any business which he or it 
would not be competent to exercise or deal with within the local 
limits of his or its own jurisdiction. 

“ Section 80. Subject to the provisions of this Act and the Appeal*., 
rules thereunder, an appeal shall lie from an original or 
appellate order or decree made under this Act by a Revenue 
Officer or Revenue Court, as follows, namely : 


1 Chuha v. Asa (1922), 3 Lahore, 

84. 

* In the North-West Frontier Pro- 
vince read “Revenue Commissioner” : 
Reg. VII of 1901, s. 6 (1) (e). 

1 This sub-section is repealed in 
the North-West Frontier Province 
Regulation VII of 1901, s. 8. 

T. C.J.I. 


* In the North-West Frontier Pro- 
vince the words “ subject to the con- 
trol of the Revenue " are substituted 
for these words : Ibid . 

5 In the North-West Frontier Pro- 
vince read “ Revenue Commissioner ” ; 
Reg. VII qf 1901, s. 6 (1) (6). 
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(a) to the Collector when the order or decree is made by an 
Assistant Collector of either grade ; 

(l) to the Commissioner when the order or decree is made 
by a Collector ; 

(c) to the Financial Commissioner when the order or decree 
is made by a Commissioner : 1 

Provided that — 

(i) an appeal from an order or decree made by an Assistant 

Collector of the first grade specially empowered by 
name in that behalf by the Local Government 2 in a 
suit mentioned in the first group of sub-section (8) of 
section 77 shall lie to the Commissioner 3 and not to 
the Collector ; 

(ii) when an original order or decree is modified or reversed 

on appeal by the Collector, the order or decree made 
by the Commissioner 3 on further appeal, if any, to 
to him shall be final. 

(iii) when any such order or decree is modified or reversed 

on appeal by the Collector, the order or decree made 
by the Commissioner 3 on further appeal, if any, shall 
be final.” 

As to review by a Revenue Officer, see section 82. 

“ An appeal shall not lie from an order refusing to review, 
or confirming on review, a previous order.” 4 * 

“Section 84. — (1) The Financial Commissioner 6 may at 
any time call for the record of any case pending before, or 
disposed of by, any Eevenue Officer or Revenue Court 
subordinate to him . 

“ (2) A Commissioner 6 or Collector may call for the record 
of any case pending before, or disposed of by, any Revenue 
Officer or Revenue Court under his control. 

“(8) If in any case in which a Commissioner or Collector 


1 Cl. (c) was repealed in the North- 

West Frontier Province by Reg. VII 
of 1901, s. 8. 

* In the North-West Frontier Pro- 
vince read “Chief Commissioner 

Reg. VII of 1901, s. 6 (1) (6). 

* In the North-West Frontier Pro- 

vince read “ Uevonuc Commissioner” : 


Reg. VII of 1901, s. 6 (1) (/). 

« S. 82 (6). 

* In the North-West Frontier Pro- 
vince read “Revenue Commissioner”; 
Reg. VII of 1901, s. 6 (1) (e). 

• In the North-West Frontier Pro- 
vince read “Chief Commissioner”: 

«- P (1) (/)- 
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has called for a record he is of opinion that the proceedings 
taken, or the order or decree made, should be mo dified or 
reversed, he shall submit the record with his opinion on the 
case for the orders of the Financial Commissioner. 1 

“ (4) If, after examining a record called for by himself 
under sub-section (1), or submitted to him under sub-section 
(8), the Financial Commissioner 2 is of opinion that it is 
inexpedient to interfere with the proceedings or the order or 
decree, he shall pass an order accordingly. 

“(5) If, after examining the record, the Financial Com- 
missioner is of opinion that it is expedient to interfere with 
the proceedings or the order or decree on any ground on 
which the High Court 3 * in the exercise of its revisional juris- 
diction may under the law for the time being in force interfeiu 
with the proceedings or an order or decree of a Civil Court, he 
shall fix a day for hearing the case, and may, on that or any 
subsequent day to which he may adjourn the hearing or which 
he may appoint in this behalf, pass such order as he thinks 
fit in the case.” 

(6) Except when the Financial Commissioner - iixes under sub-section 
(5) a day for hearing the case, no party has any right to bo heard before 
the Financial Commissioner when exercising his {lowers under this 
section. 

“ Section 98. — (1) If, in any proceeding pending before a Power to refer 
Revenue Court exercising original, appellate, or revisional Cml 
jurisdiction, it appears to the Court that any question in issue 
is more proper for decision by a Civil Court, the Revenue 
Court may, with the previous sanction of the Court, if any, to 
the control of which it is immediately subject, require, by 
order in writing, any party to the proceeding to institute, 
within such time as it may fix in this behalf, a suit in the 
Civil Court for the purpose of obtaining a decision on the 
question, and, if he fails to comply with the requisition, may 
decide the question as it thinks fit. 

“(2) If the party institutes the suit in compliance with 
the requisition, the Revenue Court shall dispose of the pro- 
ceeding ponding before it in accordance with the final decision 

i g q 2 /g\ 8 In the North-West Frontier Pro- 

• In the North-West Frontier Pro- vince read “Judioial Commlneioner " : 

Vince read “Revenue Commissioner” : ibid. s. C (1) (c)„ 

Reg. YU of 1901, s. 6 (1) (e) (/). 
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of the Civil Court of first instance or appeal, as the case 
may be. 

toHfhC^rt “Section 99. — (1) If the presiding officer of a Civil or 
guMt&iu m to Revenue Court in which a suit has been instituted doubts 
jurisdiction. Mother he is precluded from taking cognizance of the suit, 
he may refer the matter through the District 1 Judge or Com- 
missioner, 8 or, if he is a District Judge or Commissioner, 
directly to the High Court. 3 

“ (2) On any such reference being made, the High Court 
may order the presiding officer either to proceed with the suit 
or to return the plaint for presentation in such other Court as 
it may in its order declare to be competent to take cognizance 
of the suit. 


Power of High 
Court to 
validate 


proceedings 
had under 


mistake as to 
jurisdiction. 


“ (8) The order of the High Court on any such reference 
shall be conclusive as against persons who are not parties to 
the suit as well as against persons who are parties thereto. 

“ Section 100. — (1) In either of the following cases, 
namely : 

(a) If it appears to a Civil Court that a Court under its 
control has determined a suit of a class mentioned 
in section 77 which under the provisions of that 
section should have been heard and determined by 
a Revenue Court, or 

(ft) if it appears to a Revenue Court that a Court under 
its control has determined a suit which should have 
been heard by a Civil Court, 

the Civil Court or Revenue Court, as the case may be, shall 
submit the record of the suit to the High Court. 4 

“(2) If on perusal of the record it appears to the High 
Court that the suit was so determined in good faith, and that 
the parties have not been prejudiced by the mistake as to 
jurisdiction, the High Court may order that the decree be 
registered in the Court which had jurisdiction. 

“(8) If it appears to the High 6 Court, 6 otherwise than 
on submission of a record under sub-section (1), that a Civil 


Court under its control has determined a . suit of a class 


» Punj. Aot VI of 1918, s. 49 (6). VII of 1901, sec. 6 (1) (e). 

* In the North-West Frontier Pro- 4 Act XVIII of 1919. 
vince read “Revenue Commissioner 6 Ibid . 

Beg. VII of 1901, s. 6 (1) (e), (/). 6 In the North-West Frontier Pro- 

1 Punj. Aot IV of 1919, s. 2. In vinoe read “Judicial Commissioner **: 
the North-West Frontier Province Beg. VII of 1901, s. 6 (1) (c). 
read “ Judicial Commissioner ” : Beg. 
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mentioned in section 77, which under the provisions of that 
section should have been heard and determined by a Revenue 
Court) the High Court may pass any order which it might 
have passed if the record had been submitted to it under that 
sub-section. 

“ (4) With respect to any proceeding subsequent to decree, 
the High Court may make such order for its registration in a 
Revenue Court or Civil Court as in the circumstances appears 
to be just and proper. 

“ (5) An order of the High Court under this section shall 
be conclusive as against persons who were not parties to the 
suit or proceeding as well as against persons who were parties 
thereto, and the decree or proceeding to which the order 
relates shall have effect as if it had been made or had by th 
Court in which the order has required it to be registered. 

“ Section 101. — (1) An Assistant Collector may exercise Place *>r 
his powers under this Act at any place within the limits of " ltt,ng ' 
the district in which he is employed. 

“ (2) Any other Revenue Officer or Revenue Court may 
only exercise his or its powers under this Act within the local 
limits of his or its jurisdiction.” 

“ Section 103. When a Collector dies or is disabled from Di«char^a of 
performing his duties, the officer who succeeds temporarily to ceiiutor dying 
the chief executive administration of the district under any 
orders which may be generally or specially issued by the 
Local Government in this behalf shall be deemed to be a 
Collector under this Act. 

i. “ Section 104. When a Revenue Officer of any class who, Retention of 
either as such or as a Revenue Court, has under the fore- itev«nue y 
going provisions of this Act any powers to be exercised in tranrf™r.° n 
any local area is transferred from that local area to another 
as a Revenue Officer or Revenue Court of the Bame or a higher 
class, he shall continue to exercise those powers in that other 
local area, unless the Local Government otherwise directs or 
has otherwise directed. 

“Section 105.— (1) The Local Government 1 may by noti- 
fication confer on any person — levenue 

(a) all or any of the powers of a Financial Commissioner, 2 f^ue 
Commissioner, 2 or Collector under this Act, or Court - 

X In the North-West Frontier Pro- * In the North-West Frontier Pro- 
vince te nd “Chief Commissioner”: vine© reed "Revenue Commissioner”: 

Reg. VII of 1901, s. 6 (1) (6). »M4- *• 6 (1) (e), ( J )- 
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(b) all or any of the powers with which an Assistant 
Collector of either grade is, or may be, invested 
thereunder, 

and may by notification withdraw any powers so conferred. 

“ (2) A person on whom powers are conferred under sub- 
section (1) shall exercise those powers within such local limits 
and in such classes of cases as the Local Government may 
direct, and, except as otherwise directed by the Local Govern- 
ment, 1 shall for all purposes connected with the exercise 
thereof be deemed a Financial Commissioner, 2 Commissioner, 2 
Collector or Assistant Collector, as the case may be. 

“ (8) Before conferring powers on the Judge of a Civil 
Court under sub-section (1), the Local Government 1 shall con- 
sult the High Court. 3 

“ (4) If any of the powers of a Collector under section 78, 
section 79, section 80, or section 82 are conferred on an 
Assistant Collector, they shall, unless the Local Government 1 
by special order otherwise directs, be exercised by him subject 
to the control of the Collector.” 


Santhal Parganas. 

The Santhal Parganas Bent Regulation, 1886, 4 provides 
that rents within the Santhal Parganas shall not be changed 
except by the Settlement Officer in the course of settlement 
proceedings under the Santhal Parganas Settlement Regula- 
tion 5 or by the Deputy Commissioner in accordance with the 
procedure prescribed in this Regulation. 6 

By section 26 appeals from certain orders of the Deputy 
Commissioner and of the Settlement Officer lie — 

(а) when the officer making the order is a person invested 

by the Governor with the powers of a Deputy Com- 
missioner for all or any of the purposes of this 
Regulation — to the Deputy Commissioner of the 
Santhal Parganas ; 

(б) when the Deputy Commissioner making the order is 

the Deputy Commissioner of the Santhal Parganas, 


1 In the North-West Frontier Pro- ibid., s. 6 (1) (e), (/). 

vince read “ Chief Commissioner ” : 8 Act XVIH of 1919. 

Beg. VII of 1901, s. 6 (1) ( b ). 4 Reg. II of 1886. 

* In the North-West Frontier Pro- 5 Reg. IH of 1872. 

vince read “ Revenue Commissioner*' : 3 Reg. II of 1886, s. 3. 
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or the order is made by a Settlement Officer— to the 
Commissioner of the Bhaghalpur Division. 

By section 27 all proceedings of the Deputy Commissioner, 
Settlement Officer, or Commissioner under this Regulation aro 
subject to control, revision and alteration by the Governor 
in Council. 


Rcvirtion. 



CHAPTER LVIII. 


Questions of 
title. 


Bestriction or 
jurisdiction. 


Partition of 
land. 


Land Revenue. 

As to the interference by the Civil Courts with the action of 
the Revenue Courts, see ante, p. 300. 

In some cases with relation to the liability for Land 
Revenue, or incidental to its collection the Civil Courts have 
jurisdiction, provision being made in the several Land Revenue 
Acts for that purpose. Powers of Civil Courts are also in 
some cases given to Revenue authorities. 

It is not the province of a Revenue Court to decide ques- 
tions of title between contending claimants, such questions 
being within the province of the Civil Courts. 1 

As to a suit for declaration of right to be registered, see post, p. 624. 

The jurisdiction of the Civil Courts in matters of partition 
of a revenue-paying estate is restricted only in questions 
affecting the right of Government to assess and collect in its 
own way the public Revenue. 2 

Civil Courts have jurisdiction to inquire into the title of lands en- 
franchised by the Inam Commissioner. 3 


Ajmer e. 

The Ajmere Land and Revenue Regulation, 1877, 4 pro- 
vides for the partition of land by a Revenue Officer. 


1 Jugut Skobhun Chunder v. Bi- 
naud Chunder (1888), 9 Calc., 925. 

Of. Bhaga v. Dorabji (1920), 45 Bom. 

67 ; 22 Bom. L. R., 1111 ; Beejoy 

Keot v. Ooria Keot (1881), 7 Calc., 
487 ; 9 C. L. R., 218 ; Kalindri Dabia 
v. Komola Kanto Surma (1880), 7 
Calc., 489, note; Hootaboo Bavah 
v. Loom Bavah (1880), 7 bale., 440, 
note ; 7 C. L. R.. 221 ; Omrunissa 


Bibee v. Dilawar Ally Khan (1884), 
10 Calc., 850; Bhup v. Bam Lai 
(1911), 83 All., 795. 

8 Zahrun v. Oowri Sunkar (1887), 
15 Calc., 198. 

* Cheruhuri Venkanna v. Mantra- 
vathi Lakshmi (1865), 2 Mad., H. C., 
827. See Vissappa v. Bamajogi (1865), 
ibid,, 841. 

4 Reg. II of 1877, sb. 8-19. 
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If there be an objection that the applicant is not entitled 
to the share claimed such officer must stay the proceedings 
to admit of a suit being filed in a Civil Court to try such 
objection. 1 

On such suit being instituted the Revenue Officer shall, 
with reference to such objection, be guided by the orders 
passed by the Court in such suit. 2 

By section 24, succession to an istimrari estate, 2 t.c. an Succession to 
estate in respect of which an istimrari sanud has been granted, StotT" 
before the passing of this Regulation by the Chief Commissioner 
with the previous sanction of the Governor-General in Council, 
where there are no sons or male issue, 4 is to be decided by 
the Governor-General in Council, or by such officer as he may 
appoint in this behalf : 

“ Provided that the Governor-General in Council, if he 
thinks fit, instead of deciding such question himself or appoint- 
ing any officer to decide the same, may graut to any person 
claiming to succeed a certificate declaring that the matter is 
one proper to be determined by a Civil Court/ * 

A Civil Court having jurisdiction otherwise can then enter- 
tain such suit. 6 

“ Section 25. All claims for maintenance or to hold land Claim* for 
in lieu of maintenance against an istimraridar by any member ^aiast 1 *" 06 
of his family shall be preferred through the Chief Com- ,Mfcimrar,dar * 
missioner, whose decision thereon is conclusive/ * 

As to the acquisition of land situate in an istimrari estato for public 
purposes, see section 26, and ante, p. 517. 

By section 84, a question as to the succession to land in “Bhum.” 
respect of which a bhum 6 sanad has been granted, and where 
there is no male issue, is to be decided by the Governor-General 
in Council, or by such officer as he may appoint in this behalf : 

Provided that he may grant to a claimant a certificate 
declaring that the matter is one proper to be determined by 
a Civil Court. 

“ Section 85. All claims for maintenance, or to hold land M*mt*u*nce. 
in lieu of maintenance, against a bhumia by any member of 


* Beg. II. of 1877, s. 12. 

* S. 18. 

* S. 20. 

* S. 23. 


• S. 24. 

• Lit. “ land Wilson’* Glossary, 
p. 82. 
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his family shall be preferred through the Commissioner to 
the Chief Commissioner, whose decision is conclusive.” 

“ Section 67. Any person who considers himself aggrieved 
by an entry in the settlement record may appeal to the 
authorities to whom an appeal lies under this Regulation, 1 
or when the entry is one in the first (a pedigree table showing 
all owners of land in such estate), third (a statement of the 
owners of the fields shown in the map), fourth (a statement 
of the occupiers of such fields, and of the status of such 
occupiers), or seventh (a record of any customs prevailing in 
such estate) document mentioned in section 65, may, instead 
of so appealing, or, if he prefers an appeal and 1 b dissatisfied 
with the order passed thereon by any such authority, bring a 
suit in the Civil Court against any other persons interested in 
such entry to have such entry amended.” 

“ Section 119. Except as hereinbefore expressly provided : 

(a) everything done, ordered or decided by the Governor- 

General in Council, the Chief Commissioner or a 
Revenue Officer under this Regulation, shall be 
deemed to have been legally and rightly done, 
ordered, or decided ; 

(b) no Civil Court shall entertain any suit or application 

instituted or presented with a view to obtaining any 
order or decision which the Governor-General in 
Council, the Chief Commissioner or a Revenue Officer 
is under this Regulation enforced to make or pro- 
nounce.” 


Assam. 

The Assam Land and Revenue Regulation, 1886, 2 contains 
the following : 

A suit lies in the Civil Court to set aside the Chief Com- 
missioner’s order directing resumption. 3 

Registration under chapter v of the Regulation does 
not preclude any person from bringing a suit in the Civil 
Court for possession of, or from declaration of his right 
to, any immovable property to which he may deem himself 
entitled. 4 


* Beg. n. of 1877, 8. 114. « S. 62. Askar Man v. Sdbad AH 

* Beg. I of 1886. (1916), 28 C. W. N.. 640. 

* 8.46. 
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An application for perfect partition 1 should be made to Perfect 
the Deputy Commissioner. 2 i»rti«ou. 

If an objection to an application for perfect partition 1 of a 
revenue-paying estate raises any question of title which has 
not been already determined by a Court of competent juris- 
diction, the Deputy Commissioner shall stay his proceedings 
to allow a suit to be brought. 3 He may stay proceedings in 
the case of other objections. 4 

The Revenue Court has jurisdiction under this Regulation to effect 
partition of an estate even when the lands of that estate, in wholo or in 
part) are joint with the land of other estates . 5 

“ Section 154. — (1) Except when otherwise provided in 
this Regulation no Civil Court shall exercise jurisdiction in 
the following matters : 

(a) questions as to the validity or effect of any settlement, 
or as to whether the conditions of any settlement 
are still in force ; 

(5) questions as to the amount of revenue, tax, cess or rate 
to be assessed and the mode or principle of assess- 
ment; 

(c) the formation of the record of rights, or the prepara- 

tion, signing or alteration of any document contained 
therein ; 

(d) claims of persons to perfect partition ; 

(e) claims of persons to imperfect partition, 0 except in 

cases in which a perfect partition could not bo 
claimed from, and has been refused by, the Revenue 
authorities on the ground that the result of such 
partition would be to form a separate estate liable 
to an annual amount of revenue less than five 
. rupees ; 

(/■) the distribution of the land or allotment of the revenue 
on partition ; 7 

(p) claims connected with, or arising out of, the collection 


1 J.e. the division of a revenue- 
paying estate into two or more such 
estates, each separately liable for the 
revenue assessed thereon : s. 96. 

* S. 98. 

1 & 100 . 

4 S. 101. 

* Yasin A H Mvrdha v. Radhagobindu 


Chaudhuri (1919), 47 Calo., 354 ; 
Brojendra Kishore Roy Chowdhury 
v. Kali Kumar Chotvdhury (1918), 46 
Calc., 236. 

• Post , p. 620. 

1 See Habiram Das v. Hem Nath 
Sarma (1915), 19 C. W, N., 1068. 
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of land-revenue or of any sum which is by this 
Regulation, or by any other enactment for the time 
being in force, realisable as an arrear of land 
revenue ; 

(h) claims to occupy or resort to lands under sections 13 

and 14 and disputes as to the use and enjoyment of 
such lands between persons permitted to occupy or 
resort to the same ; 

(i) claims to have an allotment made under section 13 or 

section 14 and objections to the making of such 
allotment ; 

(j) claims to a remission or refund of any revenue, cess, 

tax, rate, fee, or fine payable or paid under this 
Regulation, or leviable under any enactment for the 
time being in force as an arrear of land revenue ; 

(&) claims to set aside a decision passed in accordance 
with an award of arbitrators ; 

(l) claims to any office connected with the revenue ad- 

ministration or to any emolument appertaining to 
such office, or in respect of any injury caused by 
exclusion, suspension or removal therefrom ; and 

(m) any matter respecting which an order expressly de- 

clared by this Regulation to be final, subject to the 
provisions of section 151 of the Regulation has been 
passed. 

“(2) In all the above cases jurisdiction rests with the 
Revenue authorities only.” 1 

The Civil Court may declare a right to a settlement although it may 
not be able to make a decree for possession. 2 

“ (3) A Civil Court may in the case of a claim for an im- 
perfect partition 3 to which its jurisdiction is not barred by* 
this section exercise the same powers in making the partition 
of a revenue-paying estate as it is competent to exercise in 
making the partition of a revenue-free estate.” 4 

1 S. 154 (2). See Madhub Nath Medhi (1890), 17 Calc., 819; Afzul 
Surma v. Myarani Medhi (1890), 17 Hossain v. XJmda Bibi ( Mussummat ) 
Calc., 819 ; Patan Maria v. Bhabiram (1896), 1 C. W. N. 93. 

Dutt Bama (1890), 24 Calc., 289; 1 ■ I.e. the division of a revenue- 

C. W. N., 94 ; Joy Qobmda Hajam paying estate into two or more por- 
v. Hazira Bibi (Musst) (1919), 24 tions jointly liable for the revenue 
O. W. N., 149, assessed on the entire estate ; s. 96. 

• Madhub Nath Surma v. Myarani 4 S. 154 (3). 
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Bengal. 

The Bengal Patwaris’ Regulation 1 prohibits any suit by a p*t**ri. in 
patwari (village accountant) against the landholder, or the®*" 8 * 1 ’ 
tenants of a village, for refusing to remunerate his labours, 
or against a Collector for, or on account of, any decision passed 
by him under that Regulation. 

The Bengal Land-revenue Assessment (Resumed Lands) Anenmuitot 
Regulation, 1819, 2 which is in force throughout the former 
Province of Bengal, except the Scheduled Districts, contains 
the following : 

“ Section 21. — (8) If the Board of Revenue or other 
authority pronounce against the assessment, the proceedings 
shall be considered final, except on proof in a Court of Judi- 
cature of fraud or collusion in the previous inquiry. 

“ Section 24. Persons whose lands may be assessed, either Suit to Mt 
in failure to give security or to institute a suit within the “ lde ordcr ' 
prescribed time, shall nevertheless be entitled to sue any time 
within one year from the date of their being informed of the 
Board’s decision ; but after the above period the decision of 
the Board shall be final and conclusive.” 

“ Section 26. In cases instituted in the District Court an Appeal, 
appeal shall be received by the High Court.” 3 

By the Bengal Land Revenue Settlement Regulation, 1822 Lena Revenue 
(VII of 1822), which applies to the Pargana of Pitaspur, 8ctUement ‘ 
and its dependencies, to settlements made under the Bengal 
Alluvial Land Settlement Act, 1858, 4 * and to estates in any 
part of which a measurement, survey, or local inquiry is made 
under the Bengal Land Revenue Sales Act, 1859,® and to 
estates purchased or taken on account of Government under 
that Act, power is given to Collectors to take cognizance of 
claims to property in any estate under settlement, subject to 
a suit in a Civil Court. 6 

By section 14 a suit may be brought to try a right as to 
the interest possessed by the occupant, or as to the right of right to 
possession, but the Courts cannot interfere with the decision P 0 *****" 
of the Collector in regard to the amount or proportion oljama 
to be assessed on any parcel of land, or in respect to the 


1 Ben. Beg. XII of 1817, ». 84. As 

to hie remedy, see bs. 20, 85. 

* Ben. Beg. n of 1819. 

* See Ben. Begs. XIV of 1825, s. C, 

and IU of 1828, s. 10 (3)-(6). 


« Aot XXXI of 1858. 

* Act XI of 1859. . 

• Ben. Beg. VII of 1822, at. 12, 14, 
16, 18, 80. 
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quantity and description of land to be assigned in partition to 
the holder of any specified share of a joint estate. 

The Collector has power to restore a person who has been 
violently or wrongfully dispossessed or distrained, or to decide 
a question of possession. The opposite party may bring a 
suit in Court to try the question of right. 1 
Settlement of In the settlement of a resumed mahal the Collector may 
mabai. take cognizance of claims to property thereon and may give 
possession to one of the parties, leaving the other claimants to 
establish their claims in a Civil Court. 2 Special authority to 
do this may be given by the Governor-General in Council. 3 

Collectors and other officers engaged in making or revising 
a settlement may determine claims to property in lands held 
lakhiraj, or at a mokurrari jama, and may conclude a settle- 
ment with the claimants on behalf of the lakhirajdar or 
mukurraridar. The Collector may also fix the malikana. A 
dissatisfied party may contest the decision by a suit in a Civil 
Court. 4 

Collector The Collector is in cases of doubt the judge of the question 

jurisdiction, of jurisdiction, subject to the orders of the Board and of 
Government, and the Civil Courts cannot disturb possession 
given by the Collector, except on a regular suit, and on a 
decision as to the right. 6 

As to suits to contest a Collector's decision under this Regulation, 
see section 23 (2). 

By section 30 of Bengal Begulation VII of 1822 persons 
having claims cognizable by Collectors, and not wishing a sum- 
mary process, may in the first instance bring a regular suit. 

By section 34 the Collector may decide on a question of 
right and give possession to one of the parties, leaving the 
other to contest the decision by suit. 

Wes Revenue The Bengal Revenue Rales Act, 1859, 6 which was declared 
by the Laws Local Extent Act, 1874, 7 to be in force throughout 
the former Province of Bengal, except as regards the Scheduled 
Districts, contains the following : 

Jurisdiction of “ Section 83. No sale for arrears of Revenue or other 
■aits to mmol demands realisable in the same manner as arrears of Revenue 

sales. 

1 Ben. Reg. Vll of 1822, s. 14. 

* 8 . 15 . 

• 8 . 10 . 

! 8 . 17 . 


» 8. 18. 

• Aot XI of 1859. 

» Aot XV. of 1874. 
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are realisable, made after the passing of this Act, shall be 
annulled by a Court of Justice, except upon the ground of its 
having been made contrary to the provisions of this Act, and 
then only on proof that the plaintiff has sustained substantial 
injury by reason of the irregularity complained of : and no 
such sale shall be annulled upon such ground, unless such 
shall have been declared and specified in an appeal made to the 
Commissioner under section 2 of the Bengal Land Revenue 
Sales Act, 1868 ; 1 and no suit to annul a sale made under this 
Act shall be received by any Court of Justice, unless it shall 
be instituted within one year from the date of the sale becoming 
final and conclusive as provided in section 27 of this Act : and 
no person shall be entitled to contest the legality of a sale, 
after having received any portion of the purchase-money. 

Provided, however, that nothing in this Act contained shall be 
construed to debar any person considering himself wronged by 
any act or omission connected with a sale under this Act, 
from his remedy in a personal action for damages against the 
person by whose act or omission he considers himself to have 
been wronged.” 

As to a bonami purchase, see section 36 of the Act. 

“ Section 47. No Civil Court shall be competent to order Kntiy the 
the Revenue authorities to enter any tenure or farm in theater, 
special register. Provided always that the refusal of the 
Revenue authorities so to register any tenure or farm Bhall 
not affect the title of the holder, whatever it may be. 

“ Section 48. Subject to the general law of limitation, Reentry of a 
any person thinking himself wronged by the registry of a or tlxrm * 
tenure or farm, may file a suit for the cancelment of the 
same. ” 

By the Land Registration Act, 1876, 1 2 * * which provides for Land Kegin- 
the registration of Revenue-paying and Revenue-free lands 
and of the proprietors and managers thereof, and applies to the 
whole of the former Province of Bengal, if there be a dispute 
as to the applicant’s possession of, succession to, or acquisition 
by transfer of, the extent of the interest in respect of which 
he has applied to be registered, and if in the opinion of the 

1 Ben. Act VII of 1868 ; Act I of (1898), 25 I. A., 151 ; 25 Calo., 833 ; 

1903, Sob. II. Whether the Commis- 2 G. W. N., 513. 

sioner adjudicated on such objection 8 Ben, Act VII of 1876. 

or not: Ballcishen Das v. Simpson 



Procedure on 
receipt of 
reference. 


Summary 
decision of 
Court to be 
final. 


Estates 

partition* 


624 ESTATES PARTITION. [CHAP. LVHI. 

Collector the dispute be one which can more properly be 
determined by a Civil Court, the Collector shall refer the 
matter in dispute to the principal Civil Court of the District 
for determination as provided in the Act. 1 

“ Section 59. On receipt of such reference the said 
principal Civil Court of the district may either proceed to 
determine the matter, or may transfer the matter for determi- 
nation to any other competent Civil Court 2 in the district. 
The said principal Civil Court, or the Court to which the 
matter is transferred, shall cite the parties concerned, and 
give notice of the time at which the matter will be heard ; and 
after expiration of the time so fixed, shall determine summarily 
the right to possession 3 in respect of the interest in dispute 
(subject to regular suit), and shall deliver possession accord- 
ingly.”- 

“ Section 62. The summary decision of the Court under 
section fifty-nine shall have no other effect than that of settling 
the actual possession ; but for this purpose it shall be final, 
not subject to any appeal or order for review.” 


The decision of the Court is subject to revision by the High Court. 4 * 

It is the duty of the Civil Court in suits brought for declaration of a 
right to registration to declare the rights of the parties in order that the 
Bevenue authorities may be duly certified as to the persons whom they 
ought to register. 6 

There is, it is submitted, a right to sue in the Civil Court for such 
declaration, whether or not there be a reference to a Civil Court under 
the above Act. 

The Civil Courts have no jurisdiction to make a decree 
reversing an order for the registration of the name of any 
person made by a registering officer under this Act.® 

The Estates Partition Act, 1897, 7 which applies to the 
territories which were at the time of the Act under the 


1 S. 55, as amended by Ben. Act V 
of 1878, s. 1: AH Zemin ( Syed ) v. 

Muhammad Akbar AH (Nawab Syed ) 

(1921), 1 Pat., 68. 

* I.e. competent pecuniary and 

territorial jurisdiction : Rameshmar 
Singh v. Raghunath Singh (1908), 85 

Calo., 571. 

* OrnnuUsta Bibee v. Dilawar Ally 
Khan (1884), 10 Oalo., 850. 


* Vmatul Mehdi v. Kulsum (1907), 
85 Calc., 120 ; 12 O. W. N., 16 ; Rome- 
shviar Singh v. Raghunath Singh 
(1908), 35 Calc., 571. 

* Jugut Shobun Chunderv.'Binaud 
Chunder (1883), 9 Calc., 925. 

* Omrunissa Bibee v. Dilawar Ally 
Khan (1884), 10 Calo., 350. 

* Ben. Aot V. of 1897. 
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administration of the Lieutenant-Governor of Bengal,' except 

the Chittagong Hill Tracts, 2 contains the following : * 

“ Seetion 25 * No suit instituted in a Civil Court, after the hm .t «it 
lapse of four months after the Collector has— on proceedings 

(а) made a direction under clause (a) 2 or clause (b)* of ** p ‘ rt * h °“' 

section 28, or 

(б) recorded a proceeding under section 29, by any person 

claiming any right or title in or to a parent estate, 
shall avail to affect or stay the progress of any pro- 
ceeding which may have been taken under this Act 
for the partition of the estate.” 6 

Sections 26 and 27 require every decree of a Civil Court item * 
while partition proceedings are in progress or have been com- ?" nf, '.f„ t0 
pleted to be made m recognition of the partition proceedings v^*««hngt. 

" Section 28. (1) A Civil Court may at any time direct civil Court 1 * 

the Collector upon an application being made to him injgJJ 40 
accordance with sections 17, 18, and 19 — partition. 

(a) to assign to any person land representing a specified 

interest in any estate, or in any specified village or 
tract of land in an estate, to be held by such person 
as a separate estate ; or 

(b) to divide off from any estate any specified land or 

village, and to assign it or them to any person to be 
held as a separate estate : 

“ Provided that no Civil Court shall in any such case — 

(1) specify the amount of land-revenue for which any 

separate estate which it may direct to lie formed 
under the provisions of this section shall be liable, 
or 

(2) direct the Collector to carry out a partition otherwise 

than in accordance with the provisions of this Act/* 


As to the power of the Civil Court to order the payment by parties of Cost*, 
the cost of partition, see section 48. 

Chapters viii and ix of the Act deal with the making of partitions 
by the Deputy Collector and approval thereof by the Collector. 

As to appeals to the Commissioner, see sections 111, 112. 

As’ to appeals to the Board of Revenue, and as to revision by that 
Board, see sections 114, 115. 


i Ben. Act V of 1897, s. 1 (2). 

* Reg. I of 1900. 

* Direction that partition proceed- 
ings proceed. 

T. C.J.I. 


* Direction that partition proceed- 
ings bo postponed for four months 

* See Marino Chaudhry v. Munthi 
Chaudkry (1917), C Pat. L. J., 188. 

40 
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“ Section 119. No order — 

(a) refusing to admit an application for partition, or to 
carry out a partition on the grounds : 

(i) that the annual amount of land revenue for which 

the separate estate of the applicant would, after 
partition, be liable would not exceed ten rupees ; 
or 

(ii) that after separation of the applicant’s interest the 

annual amount of land revenue for which the 
separate estate of the remaining proprietor or 
proprietors would be liable would not exceed five 
rupees ; or 

(iii) that the Collector considers that for any reason any 
of the separate estates would be likely to prove an 
insufficient security for the payment of the land 
revenue which would be separately charged upon 
it; 1 

(i) rejecting or returning for amendment an application 
for partition on the ground that it is not in order, 2 
admitting or rejecting a subsequent application for 
the separation of another share, 3 or to the making of 
partitions by a Deputy Collector, and the approval 
thereof by the Collector, 4 * under chapter ix of the 
Act, which deals with general principles for making 
partitions, chapter x. (procedure before the Com- 
missioner up to the completion of a partition), order- 
ing the payment of a fine in case of non-compliance 
with a requisition, 6 or as costs of an appeal. 6 
shall be liable to be contested or set aside by suit in any Court, 
or by any means other than that expressly provided in the Act. 

“ Provided that — 

(i) any person claiming a greater interest in lands which 

were held in common tenancy between the proprietors 
of two or more estates than has been allotted to him 
by an order under section 84 or section 86 of the 
Act; or 

(ii) any person who is aggrieved by an order made under 

section 88, which provides for the case of a dispute 
or doubt existing as to whether any land forms part 

4 Chap. viii. 

* S. 107. 

8 S. 117. 


1 S. 11. 

* S. 20. 

• S. 30. 
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of a parent estate, may bring a suit in a Court of 
competent jurisdiction to modify or set aside such 
order.” 

These provisions do not prevent a suit for a declaration as to an 
alleged tenancy although the Collector had decided the question. 1 

As to a partition of rent-free land, see Jitabandlum Singh v. Sudha 
Kuer (Must) (1921), 6 Pat. L. ,T., 689 ; [1921 Pat.] , 842. 

By the Bengal Public Demands Recovery Act, 1918, a suit Public 
does not lie against a certified purchaser on the ground that !tewwy. 
the purchase was made on behalf of the plaintiff. 2 

That Act also contains provisions for a suit in a Civil Court 
to have a certificate by the Collector that public demands are 
due cancelled or modified, 3 or to receive possession of, or to set 
aside a sale of, immovable property, when notice of the certifi- 
cate has not been served. 4 

Except in those cases every question arising between the ® a r '^ cti0ll 
certificate holder 5 and the certificate debtor, 6 or their repre- 
sentatives, relating to the making, execution, discharge or a 
satisfaction of a certificate duly filed under the Act, or relating 
to the confirmation or setting aside by an order under the Act 
of a sale held in execution of such certificate shall be deter- 
mined not by suit, but by order of the Certificate officer 7 
before whom such question arises, or of such other Certificate 
officer as he may determine : 

Provided that a suit may be brought in a Civil Court in 
respect of any such question upon the ground of fraud. 8 

Calcutta . 

By the Calcutta Land-Revenue Act, 1850, 9 the High Court Bar of 
has not any civil jurisdiction concerning ground rents payable High Court, 
to the Government for lands in Calcutta, or concerning any- 
thing ordered or done in the assessment or collection thereof. 10 

As to the power of the Collector to levy unpaid assessments, see 
section 8 of the Act. 

1 Lakhi Choudhry v. Altloo Jha * Ben. Act III of 1913, ». 87. As 
(1911), 16 0. W. N., 639. to a sale for an imaginary arroar, see 

8 Ben. Act III of 1913, s. 21. Dhorcndra Krishna Mukhcrjec v. 

• Ibid. ss. 34, 85. Mohcndra Nath Mtikhcrjce (1922), 27 

4 Ibid. s. 36.’ C. W. N. 386. 

* Def. s. 3 (2). f Act XXIII of 1850. 

• Def. s. 3 (1). 10 8- 12 * 

* Def. s. 3 (3). 
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Cout of th« 24 All actions concerning any trespass or injury committed 
P«rg»na». jjy an y revenue officer acting under colour of that Act, or 
concerning any claim in respect of any goods taken by, or 
any moneys paid to, any revenue officer under the Act, or con- 
cerning any claim of rent or revenue on the part of Govern- 
ment under the Act, shall be tried and determined in the 
Civil Courts established at the Sadr station of the Twenty- 
four Parganas, notwithstanding that the cause of action in 
which such action arose, or the defendant therein resides, 
within the limits of the town of Calcutta. 1 


Sambalpur. 

In Sambalpur an appeal from a decree or order passed by 
the Deputy Commissioner, deciding the rights of parties or 
objections to partition raising questions of title, lies to the 
District Judge. 8 


Bihar and Orissa. 


Saving of 
suits to 

establish right 
to attached 
property. 


Suit against 
purchaser on 
ground that 
purchase on 
behalf of 
plaintiff. 


The Bihar and Orissa Public Demands Recovery Act, 
1914,® which provides a procedure for the recovery of public 
demands by means of a certificate that the amount is due, 
contains, amongst others, the following provisions : 

“ Section 25. Where a claim or an objection is preferred, 
the party against whom an order is made may institute a suit 
in a Civil Court to establish the right which he claims to the 
property in dispute ; but, subject to the result of such suit (if 
any), the order shall be conclusive.” 

“Section 27. — (1) No suit shall be maintained against 
any person claiming title under a purchase certified by the 
Certificate Officer in such manner as may Tie prescribed, on 
the ground that the purchase was made on behalf of the 
plaintiff or on behalf of some one through whom the plaintiff 
claims. 

“ (2) Nothing in this section shall bar a suit to obtain a de- 
claration that the name of any purchaser, certified as aforesaid, 
was inserted in the certificate fraudulently or without the 
consent of the real purchaser, or interfere with the right 
of a third person to proceed against that property, though 


(19X1), 88 Calc., 891 ; See ante, p. 616. 
* B. & O. Act IV of 1914. 


* Act XXIII of 1860, s. 18. 

* Ben. Aot IV of 1906, s. 8; 
Baghunath Singh v. Abdhut Sin 
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ostensibly sold to the certified purchaser, on the ground that 
it is liable to satisfy a claim of such third person against the 
real owner.” 

“ Section 87. Any person, not being a certificate-debtor. Order* con- 
against whom an order is made under section 86 (claim tOto“iI*iS“ b ^' ct 
be restored to possession) or section 84, sub-section (2) civil c<)Mrt • 
(obstruction by person claiming to be in possession), may 
institute a suit in a Civil Court to establish the right which 
he claims to the present possession of the property; but 
subject to the result of such suit (if any) the order is con- 
clusive.” 

By section 43 a suit is permissible in a Civil Court to have c»n<»H»iion or 

“ „ „ , , modi? cation of 

a certificate cancelled or modified. by 

“Section 44. — (1) No certificate duly filed under this Ac. Court- 
shall be cancelled by a Civil Court except on one of the follow- 
ing grounds, namely : 

(a) that the amount stated in the certificate was actually 

paid or discharged before the signing of the cer- 
tificate ; 

(b) that no part of the amount stated in the certificate was 

due by the certificate-debtor to the certificate-holder ; 
or 

(c) that, in the case of fines imposed or costs, charges, 

expenses, damages, duties or fees adjudged, by a 
Collector or a public officer under any law or any 
rule having the force of law, the proceedings of such 
Collector or public officer were not in substantial 
conformity with the provisions of such law or rule, 
and that in consequence the certificate-debtor suffered 
substantial injury from some error, defeat or irregu- 
larity in such proceedings. 

“ (2) No certificate duly filed under that Act can be modi- 
fied by a Civil Court, except on one of the following grounds, 
namely : 

(i) that a portion of the alleged debt was not due ; or 

(ii) that the certificate-holder has not received credit for 
- any portion which he has paid. 

“ Section 45. Notwithstanding anything hereinbefore con- 
tained, a sale of immovable property in execution of a cer- notie.. * 
tificate shall not be held to be void on the ground that the 
required notice has not been served; but a suit may be 
brought in a Civil Court to recover possession oi such property 
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or to set aside such sale on the ground that such notice has 
not been served : 

“ Provided that no such suit shall be entertained : 

(a) if instituted more than one year from the date on 

which possession of the property was delivered to 
the purchaser ; or 

(b) if the certificate-debtor has made appearance in the 

certificate proceeding, or has applied to the Certificate 
officer under section 28 to set aside the sale. 

“ Except as otherwise expressly provided in this Act, every 
question arising between the certificate-holder and the cer- 
tificate-debtor, or their representatives, relating to the making, 
execution, discharge, or satisfaction of a certificate duly filed 
under this Act, or relating to the confirmation or setting aside 
by an order under this Act of a sale held in execution of that 
certificate, shall be determined, not by suit, but by order of 
the Certificate Officer, before whom such question arises, or of 
such other Certificate Officer as he may determine : 

“ Provided that a suit may be brought in a Civil Court in 
respect of any such question upon the ground of fraud.” 


Santhal Parganas. 


Suits to 
contest Settle- 
ment officer’s 
decision. 


By section 25a of the Santhal Parganas Settlement 
Regulation, 1872, 1 as inserted by section 9 of Regulation III 
of 1908, where only the rights of zamindars and other pro- 
prietors as between themselves are concerned, a suit may be 
brought in a Court established under the Bengal, Agra and 
Assam Civil Courts Act, 1887, 2 to contest the finding or record 
of the Settlement Officer. 


The effect of sections 11, 14, and 25 of Regulation III of 1872 is that 
the jurisdiction of the Civil Courts is absolutely excluded, except in cases 
specially provided for in section 26a, 3 but whore there is fraud there is 
no such bar. 4 

As to the bar of j Civil Courts during settlement, see section 5, as 
amended by Regulation III of 1908, section 2. 

As to the retransfer of suits to Civil Courts, see section 5a inserted 
by Regulation III of 1908, section 2. 


1 Reg. in of 1872. (1914), 19 C. W. N., 549. 

2 Act XII of 1887, ante> chap. x. 4 Hare Krishna Sen v. XJmesh 

9 Nemo Deo v. Parbati Kumari Chandra Dutt % [1921 Pat.], 209. 
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Bombay, 

By section 19 of Bombay Act VII of 1863, which Exempts 
applies to exemptions from land revenue in territories not^T* 
subject to Act XI of 1852, 1 if the decision of the Collector or 
trying authority be in favour of the continuance of the 
exemption or any portion thereof, such exemption shall be 
admitted in terms of the decision, which shall be final. If the 
decision be against the right of the claimant to the total or 
partial exemption claimed, the claimant is at liberty to appeal 
to the District Court within ninety days from the date of that 
decision : provided the annual value of the exemption decided 
against be rupees fifty or upwards. 2 

The Bombay Revenue Jurisdiction Act, 1876 (X of 1870'' 
limits the jurisdiction of the Civil Courts in certain Revenue jurisdiction, 
matters. 

That Act extends to all the territories for the time being 
under the Government of the Governor of Bombay in Council, 
but does not affect : 

(a) any suit regarding the assessment of revenue on land 

situate in the Colleetorate of Bombay or the collection 
of such revenue ; 

( b ) any of the provisions of the Bhagdari and Narwardari 

Tenures Act, 1862, 3 the Ahmadabad Taluqdars Act, 

1862, 4 the Broach and Kaira Incumbered Estates 
Act, 1881, 6 or the Pensions Act, 1871.® 

“ Section 4. Subject to the exceptions hereinafter appear- Bar of certain 
ing, no Civil Court shall exercise jurisdiction as to any of the 
following matters : — 

“ (a) Claims against Government relating to any property 
appertaining to the office of any hereditary officer appointed 
or recognised under Bombay Act III of 1874, 7 or any other 


1 Act XI of 1862 applies to torri- 
tones of the Dekkhan, Khandcsh, and 
Southern Mahratta country and other 
territories then more recently annexed 
to the Bombay Presidency. 

* As to service watans, see Govern- 
ment of Bombay v. Damodhar Parma- 
nandas (1868), 6 Bom. H. C. A. C., 
202 . 

* Bom. Act V of 1862. 

* Bom. Act VI of 1862. 


• Act XXI of 1881. 

« Act XXIII of 1871, ante, p. 811. 

* Damodar Krishna v. Secretary of 
State (1919), 44 Bom., 261; 22 Bom. 
L. R., 99 ; Bachnngauda v. Secretary 
of 'State (1919), 21 Bom. L. B., 1166; 
MagancJtand v. Vitkalrav (1912), 37 
Bom., 87; 14 Bom. L. B., 798. See 
Savla v. Santya (1918), 48 Bom., 277 ; 
20 Bom. L. R., 998. 
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law for the time being in force, or of any other village-officer 
or servant, or 

“ claims to perform the duties of any such officer or servant, 
or in respect of any injury caused by exclusion from such 
office or service, 1 or 

“ suits to set aside or avoid any order under the same Act 
or any other law relating to the same subject for the time 
being in force passed by Government or any officer duly 
authorised in that behalf, 2 or 

“ claims against Government relating to lands held under 
treaty, 3 or to lands granted or held as aaranjam , 4 * or on other 
political tenure, or to lands declared by Government or any 
officer duly authorised in that behalf to be held for service. 

“ (b) Objections 6 — 

“ to the amount or incidence of any assessment of land- 
revenue 6 authorised by Government, or 

“ to the mode of assessment, or to the principle on which 
such assessment is fixed, or 

“ to the validity or effect of the notification of survey or 
settlement, or of any notification determining the period of 
settlement ; 

“(c) Claims connected with or arising out of any pro- 
ceedings for the realisation of land-revenue or the rendering 
of assistance by Government 7 or any officer duly authorised 
in that behalf to superior holders or occupants for the recovery 
of their dues from inferior holders or tenants ; 8 


1 Naro Pandurang v. Mahadev Pur - 
shotam (1887), 12 Bom., 614= ; Vasudev 
Vithal Samant v. Pamchandra Samant 
(1881), 6 Bom., 129. 

a See Savla v. Santya (1918), 48 
Bom., 277 ; 20 Bom. L. R. , 993. An un- 
authorised order does not bar a suit : 
Magan Chand v. Vithalrav (1912), 
87 Bom. 87; 14 Bom. B. R., 793, as 
for instance when the Collector re- 
fused to declare an alienation of 
vatan property void : Dattatraya 

Keshav v. Tukaram Raghu (1920), 
45 Bom., 1141 ; 28 Bom. L. R., 376. 
As to a case where there would have 

been a right of action against the 

East India Company, see Damodar 

v. Secretary of State (1921), 45 Bom., 

1161; 23 Bom., L. R., 492. 

* That is an agreement between 


two or more independent Sovereigns 
or States : Kalabhai v. Secretary of 
State (1904), 29 Bom., 19; 6 Bom. 
L. R., 648. 

4 Grant made by the Marathas for 
military purposes, or to civil officers 
of the State: Bamravgovindrao v. 
Secretary of State (1909), 34 Bom., 
232; 11 Bom. L. R., 1383. 

6 Oangadhar Hari Karkare v. Mor- 
bhat Purohit (1893), 18 Bom., 525. 

• This includes a water rate : Bal- 
vant v. Secretary of State (1896), 22 
Bom., 377. 

7 Mahadu v.> Lakshman (1892), 17 
Bom., 681. 

8 This does not bar a suit arising 
out of the alleged illegality of pro- 
ceedings taken for the realisation of 
land revenue : Oangaram Hatiram v. 
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“ claims to set aside on account of irregularity, mistake, or 
any other ground except fraud, sales for arrears of land 
revenue. 

“ (d) Claims against Government — 

(1) to be entered in the revenue survey or settlement 

records or village papers as liable for the land- 
revenue, or as superior holder, inferior holder, 
occupant or tenant, or 

(2) to have any entry made in any record of a revenue 

survey or settlement, or 

(8) to have any such entry either omitted or amended. 

“ (<?) The distribution of land or allotment of land revenue 
on partition of any estate under Bombay Act IV of 1868, 1 or 
any other law for the time being in force. 

“ (/) Claims against Government : 

“ to hold land wholly or partially free from payment of land- 
revenue, 2 or 

“ to receive payments charged on or payable out of the land- 
revenue, or 

“ to set aside any cess or rate authorised by Government 
under the provisions of any law for the time being in force, or 

“respecting the occupation of waste or vacant land belonging 
to Government. 3 

“(#) Claims regarding boundaries fixed under Bombay 
Act I of 1865, or any other law for the time being in force, or 
to set aside any order passed by a competent officer under any 
such law with regard to boundary-marks : 

“ Provided that if any person claim to hold land wholly or Proviso, 
partially exempt from payment of land-revenue under — 

“ Qi) any enactment for the time being in force expressly 
creating an exemption not before existing in favour of an 
individual or of any class of persons, or expressly confirming 
such an exemption on the ground of its being shown in a 
public record, or of its having existed for a specified term of 
years, or 

" (i) an instrument or sanad given by or by order of the 

Dinkar Ganesh (1913), 37 Bom., 542; of 1879, Sell. A, in areas in which 
16 Bom. L. B.., 665. It does not that Act is in force (post, p. 637). 
apply to a suit between private parties * See Janardanrav v. Secretary of 

for the purpose of establishing a State (1889), 13 Bom., 442. 
private right: Bhau v. Hari (1895), # Trimbak Gopal v. Secretary of 

20 Bom., 747. State (1896), 21 Bom., 684. 

1 Now repealed by Bombay Act V 
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Governor of Bombay in Council under Bombay Act II of 1868, 
section one, clause first, or Bombay Act VII of 1868, section 
two, clause first, or 

“ O') any other written grant by the British Government 
expressly creating or confirming such exemption, 1 or 

“(&) a judgment by a Court of law, or an adjudication 
duly passed by a competent officer 2 under Bombay Regulation 
XVII of 1827, 3 chapter x, or under Act XI of 1852, which 
declares the particular property in dispute to be exempt, 

“ Such claim shall be cognizable in the Civil Courts. 4 

Illustrations to (A). 

“ (1) It is enacted that, in the event of the proprietary right in lands, 
the property of Government, being transferred to individuals, they shall be 
permitted to hold the lands for ever at the assessment at which they are 
transferred. The proprietary rights in certain lands is transferred to A 
at an assessment of Bs.100. An exemption from higher assessment not 
before existing is expressly created in favour of A by enactment, and he 
may seek relief in the Civil Court against over-assessment. 

“ (2) It is enacted that when a specific limit to assessment has been 
established and preserved, the assessment shall not exceed such specific 
limit. A is the owner of land worth Bs.100 for assessment. He claims 
to be assessed at Rs.50 only on the strength of a course of dealing with 
him and his predecessors under which his land has not been more highly 
assessed. There is no exemption not before existing created by enact- 
ment, and A’s claim is not cognizable in a Civil Court. 

“ (8) It is enacted that land-revenue shall not be leviable from any 
and held and entered in the land registers as exempt. A claims to 
hold certain land as exempt on the ground that it has been so held by 
him, and is so entered in the land register. This is an exemption ex- 
pressly confirmed by enactment on the ground of its being shown in a 
public record, and A’s claim is cognizable in a Civil Court. 

“ (4) It is enacted that the Collector shall confirm existing exemptions 
of all lands shown in certain maps to be exempt. A claims exemption 
alleging that his land is shown in the maps to be exempt. A’s claim 
s cognizable in a Civil Court. 

“ (5) It is enacted that assessment shall be fixed with reference to 
certain considerations, and not with reference to others. This is not an 
enactment creating an exemption in favour of any individual or class, 

1 These three clauses are indepen- in areas in which that Act is in force 
dent of one another: Kalabhai v. (pos£, p. 637). 

ecretary of State (1904), 29 Bom., 4 Mahamadsaheb v. Secretary of 
19; 6 Bom. L. R., 648. State (1919), 44 Bom., 120; 21 Bom. 

a This includes the Governor in Li. R, 1159; Fakarudin Sab v.Secre - 
Council : Janardanrav v. Secretary of tary ,of State (1919), 44 Bom., 180 ; 
State (1889), 18 Bom., 442. 21 Bom. L. R, 1166. 

* Repealed by Bom. Act V of 1879 
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and no objection to an assessment under 6uch an enactment is cognisable 
in a Civil Court.” 

“ Section 5. Nothing in section four shall be held to pre- Saving of 
vent the Civil Courts from entertaining the following suits : — certain iait *' 
“ (a) Suits against Government to contest the amount 
claimed, or paid under protest, or recovered, as land revenue 
on the ground that such amount is in excess of the amount 
authorised in that behalf by Government, or that such amount 
had previous to such claim, payment, or recovery been satis* 
fied, in whole or in part, or that the plaintiff, or the person 
whom he represents, is not the person liable for such amount ; 

“(h) suits between private parties for the purpose of 
establishing any private right, although it may be affected 
by any entry in any record of a revenue survey or settlement, 
or in any village papers ; 

“(c) suits between superior holders or occupants and 
inferior holders or tenants regarding the dues claimed or 
recovered from the latter ; 1 

4 ‘and nothing in section four, clause (g), shall be held to 
prevent the Civil Courts from entertaining suits, other than 
suits against Government, for possession of any land being 
a whole survey number or a recognised share of a survey 
number ; 

“ 2 and nothing in section four shall be held to prevent the 
Civil Courts in the districts of Ahmadabad, Kaira, exclusive of 
the Panch Mahals, Broach, Surat, exclusive of the lapsed 
state of Mandvi, as described in the schedule annexed to 
Act X of 1848, 3 Tanna, Kolaba, exclusive of the lapsed slate 
of Kolaba mentioned in Act VIII of 1858, 3 Hatnagiri and 
Kanara from exercising such jurisdiction as, acoording to the 
terms of any law in force on the 28th of March, 18/0, they 
could have exercised over claims against Government 

(a) relating to any property appertaining to the office of 
any hereditary officer appointed or recognised under 
Bombay Act III of 1874, or any other law for the 
time being in force, or of any other village officer or 
servant ; 2 


1 Narayan v. Sakharam (1885), 9 

Bom., 462. 

w added by Act XVI of 1877, s. 1. 
Kalabhai v. Secretary of State (1904), 


29 Bom., 19 ; 0 Bom. L. R., 648. 

* Acts X of 1848 and VIII of 1853 
were repealed by Act XII of 1891. 
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1 (b) to hold land wholly or partially free from payment of 
land revenue ; 

(c) to receive payment charged on, or payable out of, the 
land revenue.” 1 

No nut nniMi “ Section 11. No Civil Court shall entertain any suit 

pUintiir has , . , 

exhausted ~ against Government on account of any act or omission of any 

appeal.* Revenue Officer unless the plaintiff first proves that, previously 
to bringing his suit, he has presented all such appeals allowed 
by the law for the time being in force, as within the period of 
limitation allowed for bringing such suit, it was possible to 
present.” 2 ' 

This does not bar a suit for a declaration that the Government had 
no right to assess any kind of claim or tax on the land. 3 


Power of " Section 12. If in the trial or investigation of any suit, 4 

referquestione claim, or objection which, but for the passing of this Act, 
o? r the e Hi«h ion have been tried or investigated by a Civil Court, there 
Court. arises any question on which the Governor-General in Council 
or the Local Government desires to have the decision of the 
High Court, the Governor-General in Council or the Local 
Government, as the case may be, may cause a statement of 
the question to be prepared, and may refer such question for 
the decision of the High Court of Judicature at Bombay. 6 

“The costs (if any) consequent on any such reference 
shall be dealt with as the High Court in each case directs. 6 
Reference of “ Section 18. If in any suit instituted, or in any appeal 
jurisdiction to presented, in a Civil Court the Judge doubts whether he is 
High Court. p rec j U( j e( j by this Act from taking cognizance of the suit or 
appeal, he may refer the matter to the High Court. 

“The High Court may order the Judge making the 
reference either to proceed with the case or to return the 
plaint. 

" The order of the High Court on any such reference shall 


M added by Act XVI of 1877, s. 1. 
Kalabhai v. Secretary of State (1904), 
29 Bom., 19; 6 Bom. L. R., 648. 

* As to such appeals, see sections 8 
to 10 of the Act : Dayal Khushal v. 
Secretary of State (1920), 22 Bom. 
L. R., 1089 ; Haribhai v. Secretary of 
State (1895), 20 Bom., 764. 

* Nathuram Hiraram v. Secretary 
of State (1921), 46 Bom., 811. 

* Whether or not the suit lay 


before the passing of this Act : In re 
Vasudev Harihar (1920), 45 Bom., 
468 ; 28 Bom. L. R., 161. 

8 In re Vasudev Harihar (1920)f 
45 Bom., 463 ; 28 Bom. L. R.» 161. 
In re Jagannath Wasudev (1921), 45 
Bom., 1177 ; 23 Bom. L. R., 189. 

• In re Vasudev Harihar (1920), 
45 Bom., 468; 23 Bom. L. R., 161* 
In re Jagannath Wasudev (1921), 45 
Bom., 1177*; 28 Bom. L. R., 189. 
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be subject to appeal to His Majesty in Council, and, save as 
aforesaid, shall be final. 

“ Section 14. Every reference under section twelvo or comnotition ot 
section thirteen shall be heard by a Bench consisting of such ^ cnc ”' 
number of Judges, not less than three, as the Chief Justice 
from time to time directs.” 


As to the privilege of Government in suits in which it is concerned, 
see section 15, ante, p. 147. 

The Bombay Land Revenue Code, 1879, 1 consolidates the Bombay i*nd 
law relating to Revenue Officers and their powers in the R * ven "* Cod *- 
Presidency of Bombay, except the scheduled districts and 
the city of Bombay and the whole of the province of Sindh. 

The power given to a Collector by section 79a, added tr fiction, 
the Act by Bombay Act VI of 1901, to evict a person occupy- 
ing or wrongfully in possession of land can only be exercised 
in cases of wrongful possession. The decision of the Collector 
does not exclude the jurisdiction of the Civil Court. 2 

Although section 85 of the Bombay Land Revenue Code requires a Collection of 
superior holder to receive his dues on account of rent or land-revenue dues, 

through an hereditary patel or village accountant, the jurisdiction of a 
Civil Court to entertain a suit for arrears is not ousted. 3 

No suit lies against the Secretary of State or Government J^j in 
or any officer of Government in respect of a claim to have an 
entry made in any record or register that is maintained undor 
chapter x.a (Record of Rights) of the Bombay Land Revenue 
Code, 4 or to have any such entry omitted or amended. 6 

The fact that the Collector has fixed the boundaries under the Boundarie#. 
Bombay Land Revenue Code, 1879, H does not prevent a suit for posses- 
sion, or decide rights which one holder has over the 7 property of another 
holder.* 


1 Bom. Act V of 1879, amended by 
Bom. Aots XI of 1912 and IV of 1913. 

* Talukdari Settlement Officer, 
Gujarat v. Umiashankar Narsiram 
Pandya (1910), 35 Bom., 72 ; 12 Bom. 
L. R.,837. 

* Vishwanath Ganesk v. Kondaji 
(1917), 42 Bom., 49. 

4 Bom. Act V of 1879. 


• Bom. Act IV of 1913, 8. 66, in- 
serting 6 . 135l in Bom. Act V of 
1879. 

• Bom. Act V of 1879, 8. 12. 

7 Bhaga v. Dorabji (1920), 45 Bom., 
67 ; 22 Bom. L. R., 1111. 

• Gcmesh v. Ramchandra (1921), 
46 Bom., 390 ; 23 Bom. L. R., 1209. 
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Bombay City. 

Jurisdiction of By the Bombay City Land Bevenue Act, 1876 (Bpmbay 
Judge! 11 * Act II of 1876), the senior Magistrate of Police is Bevenue 
Judge, and shall decide all suits brought before him against 
the Collector, or any person on his establishment, on account 
of land revenue, or of acts done in their official capacities by 
the Collector or any of his assistants or other subordinates. 1 
Appeals. An appeal lies against a decree passed by a Bevenue Judge 

in any such suit to the High Court on its appellate side, and 
shall follow the same rules as would be applicable under -any 
law for the time being in force to appeals from the decrees of 
a District Court in original suits tried by it. 2 

Execution of As to the execution of the decree in any such Buit or appeal, sec 
decree. section 18 as amended by Bombay Act III of 1886. 

Khoti Settlement. 

By the Khoti Settlement Act, 1880, 3 which makes pro- 
vision for the settlement or revenue administration of villages 
in the Batnagiri district which was held by Khots, 4 the decision 
Determination of the Settlement Officer, determining a dispute as to any 
of disputes, jjjuftgr which he is bound to record, can be reversed or 
modified by a competent Court. 6 

No suit lies againBt the Survey Officer, or against Govern- 
ment, or any officer of Government to set aside a Survey 
Officer’s determination of disputes. 6 

No suit lies against the Collector, or against Government, 
Nomination of or any Government officer in respect of the nomination of a 
Khotf 1118 managing Khot. But any of the shareholders may at any 
time sue for a decree inter se to declare which of them is 
entitled to the management, or the order in which they 
should respectively have the management, if more than one 
of them be entitled to the same. 7 


Lower Burma. 


Definition of By the Burma Land and Bevenue Act, 1876 (II of 1876), 
excluded 6 * ° which applies to Lower Burma, the Local Government 8 

lauds. 


1 Bom. Act II of 1876, s. 17. 

* Ibid, s, 18. 

8 Bom. Act I of 1880. 

4 Khots are hereditary or appointed 
lectors of revenue. 


5 S. 21. 

• S. 22. 

7 S. 28. 

8 Bur. Act T of 1907, s. 2. 
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can cause the following land to be defined by the Revenue 
Officer. 1 

“ Section 4 : 

(*) land included in any forest constituted ‘a reserved 
forest ’ under the law for the time being in force ; 

(c) the soil of any public road, canal, drain, or embank- 
ment ; 

00 land included within the limits of any town ; 

(c) land appropriated to the dwelling-places of any town 
or village ; 

(/) land included in any military cantonment ; 

(g) land included in any civil station ; 

( h ) land belonging, when the Act came into force, to the 

site of any monastery, pagoda, or other sacred 
building, or of any school, and continuing to be 
used for the purposes of such monastery, pagoda, 
building or school. 

“ If before they are defined, any question arises as to 
whether any land is included within them, such question shall 
be decided by the Revenue Officer, whose decision, subject to 
appeal and review as thereinafter provided, shall be final." 

As to appeals, see section 55 of Act II of 1876. 

As to fisheries in Burma, see ante, pp. 177, 178. 

As to a suit to establish title to land by a person claiming Sucobmot of 
to be a successor in interest of a person applying for posses- pn!me» 0 ion. 
sion of land under section 3, see section 14 of the Act. 

As to how questions as to original acquisition or as to loss landholder’* 
of landholder’s status are to be dealt with by the Civil Courts, hUtus * 
see section 17 of the Act. 

As to appeals from orders, see section 55 of the Act. Appeal*. 

By section 56 of the Act the Civil Courts cannot exercise Bar to 
jurisdiction in any of the following matters (namely) : Civil Court* 

(a) matters, claims, and questions mentioned in the first 

proviso to section 55 . 2 

(b) claims to any office connected with the revenue 

administration, or to any emolument appertaining to 
such office, or in respect of any injury caused by 
exclusion, suspension, or removal therefrom ; 


1 Bur. Act II of 1876, s. 5. 


* These are revenue questions. 
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(c) claims to have allotments made under section 20 or 

section 21 and objections to the making of such 
allotments ; 

(d) claims to a remission or refund of any revenue, tax, 1 * * 

rate, fee, duty, or composition payable or paid under 
the Act ; 

(e) questions as to the right to, or amount of, any compen- 

sation for improvements awardable under Bection 13 
. of the Act. 

Bormatown* By the Lower Burma Town and Village Act, 1898, 8 no 
ag * s ‘ Civil Court has jurisdiction to determine any matter which 
under that Act is to be determined by a Bevenue Officer. 

Section 41 (6) of that Act, which enaots that no Civil Court is to 
have jurisdiction to determine a claim to any right over land as against 
the Government, is ultra vires? 


Upper Burma . 


Upper Burma 
land and 
Bevenue. 


Bar of 
jurisdiction. 


By section 43 of the Upper Burma Land and Revenue 
Regulation (III of 1889), although a special procedure is pro- 
vided for the recovery of revenue, a remedy by suit is given 
to a person denying that an arrear is due. 4 

The same Act contains the following : — 

“ Section 63. — (1) A Civil Court shall not have jurisdiction 
in any matter which the Local Government or a Revenue 
Officer is empowered by or under this Regulation to dispose 
of, or take cognizance of the manner in which the Local 
Government or any Revenue Officer exercises any powers 
vested in it or him by or under this Regulation; and in 
particular — 

“ (2) A Civil Court shall not exercise jurisdiction over any 
of the following matters, which shall be cognizable exclusively 
by Revenue Officers, namely : 

(i) any question as to the limits of any State land ; 

(ii) any claim to the ownership or possession of any State 

land or such land free of land revenue or at a 
favourable rate of land revenue, 6 or to establish a 


i Act II of 1880, s. 8. 17 0. W. N., 169 ; 16 Bom. L. B., 27. 

• Bui. Aot IV of 1898 a. 41. * See ss. 2 and 8. 

* Secretary of State v. Moment * Beg. V of 1901, s. 10. 

(1912), 40 I. A.'iBi 40 Oalc., 891; 
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lien upon, or other interest in, such land or the 
rents, profits, or produce thereof ; ” 

(These two paragraphs are apparently ultra vires. 1 ) 

“ (i“) any claim to compel the performance of any duties 
imposed by or under this Regulation or any other 
enactment for the time being in force on any 
Revenue Officer as such ; 

* • • . e 

(v) the preparation of record of rights or periodical edition 

of such a record ; 

(vi) the correction of any entry in a record of rights or 

periodical edition of such a record ; 

(vii) the amount of land revenue to be paid in respect of 

State or other land 2 under this Regulation ; 

(viii) the amount of, or the liability of any person to pay, any 
other revenue recoverable under this Regulation ; 

(ix) any claim connected with, or arising out of, any right 

in an irrigation work, or any charge in respect of 
land irrigated from such a work, or any matter 
which the Collector is bound to ascertain and record 
under section 86 ; 

(x) any claim to a right to fish, or connected with, or 

arising out of, the demarcation or disposal of any 
fishing ; 

(xi) any claim to hold free of revenue any land, fishery, or 

natural products of land or water ; 

(xii) any claim connected with, or arising out of, the col- 

lection of revenue or the enforcement of any process 
for the recovery of an arrear of revenue or any sum 
recoverable as such an arrear ; 

(xiii) any claim to set aside, on any ground other than 
fraud, a sale for the recovery of an arrear of revenue 
or any sum recoverable as such an arrear ; 

(xiv) the amount of, or the liability of any person to pay 
any fees, costs, or other charges imposed under this 
Regulation.” 

As to "Itirn. between private persons relating to any interest in or Well*, 
the rents, profits or produce of a well or well site, see Begulation 
VI of 1910, s. 16. ' 


* See Secretary of State v. Mom C. W. N., 169 ; 16 Rons. L. B., 27. 

(1912), 40 I. A., 48 ; 40 Calc., 891 ; 17 * Reg- V of 1901, s. 10. 

T. O.J.I. 


Disputes as to 
boundaries. 


Becord of 
Sir-lands. 


Questions as to 
land revenue. 


Suit as to 
orders and 
entries. 
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Central Provinces. 

The Central Provinces Land Bevenue Act, 1917, 1 contains 
the following provisions with regard to the jurisdiction of the 
Civil Courts in matters dealt with by that Act. 

If a boundary has been demarcated by the Deputy 
Commissioner under section 55 (2) of the Act, its cor- 
rectness as such shall not be called in question by a Civil 
Court. 2 

Any person against whom an order is made by the Deputy 
Commissioner deciding disputes regarding boundaries between 
estates, villages, mahals or pattis or placing proprietors thereof 
in possession or demarcating the boundary, or passing orders 
regarding the rights of any tenants or persons occupying the 
land in dispute, may institute a suit to establish the right, 
title, or interest he claims in the land in dispute and for its 
possession ; but, subject to the result of such suit, if any, the 
order shall be conclusive. 3 

Any person aggrieved by an order passed or an entry made 
determining and recording Sir-land, may institute a suit in 
the Civil Court to have such order or entry cancelled or 
amended and, subject to the result of such suit, the order or 
entry is conclusive. 4 * 

If any question arises in a Civil Court as to the amount of 
land revenue payable or the conditions on, or the period for, 
which any estate, mahal or land may be held free of land 
revenue, the Court shall, on application made in this behalf, 
stay the proceedings and refer the questions for the orders of 
the Settlement Officer and shall make a decision in accordance 
with such orders. 8 

“ Section 80. — (1) Any person aggrieved by any order or 
entry under sections 67 (declaring a person to be a malilc- 
makbuza 6 ), 69 (determining and i-ecording khudkhast 7 land), 
70, clauses (a), (b), (e) (record of status of tenants, area of 
lands, and conditions on which they were held), 71 (deter- 


1 C. P. Act II of 1917. 

* S. 55 (2). 

» S. 55 (4). 

* S. 68 (5). 

* S. 75 (8). 

* I.i. a person who owns one or 

more plots of land separately as- 


sessed to land revenue in a mahal : 
s. 2 (9). 

7 I.e. that part of the home farm 
of a mahal which is cultivated by the 
proprietor as such and which is not 
Sir-land : s. 2 (5). 
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mination of abadi 1 * ), 76 (as to village cesses), 77 (disputes as 
to management of estate), 78 (record of customs), or 79 
(village administration paper), may institute a suit in the 
Civil Court, within one year from the date on which the 
assessment is offered to the proprietor, to have such order or 
entry cancelled or amended, and, subject to the result of such 
suit, the order or entry shall be conclusive.” 

Sections 100 and 101 deal with awards made under settlements made 
before the Act came into force. 

A Civil Court cannot call in question the terms of a lease Protected 
and kabuliyat given in the case of a protected headman. 2 hmih im% 

A suit can be instituted in a Civil Court to set aside a sale vruiduient 
for the arrears of land-revenue on the ground of fraud or on “ 
the ground that the arrear for which the property is sold is 
not due. 3 

In cases where the Deputy Commissioner has ordered the Jj r of 
payment of land-revenue at the instance of a sadar lambardar, revenue, 
lambardar, or proprietor, a person affected by the order can 
institute a suit in a Civil Court to establish the right which 
he claims. 4 

An order by the Deputy Commissioner ejecting a person Encroachment, 
who has encroached upon communal property does not prevent 
any person establishing his rights in a Civil Court/’ 

“ Section 220. Except as otherwise provided in this Act, 
or in any other enactment for the time being in force, no 
Civil Court can entertain any suit instituted, or application 
made, to obtain a decision or order on any matter which the 
Governor-General in Council, the Chief Commissioner or any 
Revenue Officer is, by the Act, empowered to determine or 
dispose of; and in particular and without prejudice to the 
generality of the provision, no Civil Court can exercise juris- 
diction on any of the following matters : 

(a) any correction or revision of a record of rights under • 

section 46 ; . , . 

( j , ) any question regarding the demarcation of boundaries 

under section 55 ; 

(c) any matter provided for in sections 63 and 64 as to 
any land which appears to have no la wful owner; 


* S. 157. 

• S. 219. 


1 Populousness, cultivation. 

• S. 116 (2). 

» S. 149 (2). 
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(d) any matter provided for, or referred to, in sections 73, 

74, 75 or 103 as to estates, mahals or lands held or 
claimed to be held free from revenue, except rights 
arising under any contract between the Government 
of India and grantees of land ; 

(e) the formation of the record of rights ; 

(/) the amount of land revenue to be assessed under this 
or any other enactment for the time being in force ; 

(ff) the claim of any person to have an assessment offered 
to, or subsettlement made with, him ; 

(h) any question as to the validity of any engagement 
with Government for the payment of land revenue, 
or of any agreement entered into by superior or 
inferior proprietors in a settlement or sub-settle- 
ment; 

(?) any decision regarding the purpose to which land is 
appropriated under section 88, proviso (ii) (objection 
to continuance of assessment beyond term of settle- 
ment) ; 

(/) any claim connected with, or arising out of, any pro- 
cess enforced on account of refusal to accept the 
assessment offered in a settlement or sub-settlement 
by the Settlement Officer or by the Deputy Com- 
missioner ; 

(Jc) the amount of the allowance or sum fixed under section 
93 (allowance to excluded proprietors) ; 

(l) any matter relating to thekadars 1 under sections 107 
(inquiry into claims of thekadars), 108 (inquiry into 
and record of, protected thekadar), 111 (forfeiture of 
protection), 112 (transfer of theka), or 114 (rein- 
statement and protection of ejected thekadar), or to 
village headmen under section 115 (protection of 
village headmen in backward tracts), 116 (lease to 
protected headmen), 120 (forfeiture of protection 
of headmen), or 121 (appointment of successor to 
headman) ; 

(???) any claim against Government connected with, or 
arising out of, the collection of land-revenue or the 
recovery of any sum which is realisable as land- 
revenue under this Act or any other enactment ; 


1 Farmers or middlemen. 
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00 the partition or union of mahals or pattis ; 

(o) the distribution of the land or apportionment of the 

land revenue or sums payable under a sub-settle- 
ment of a mahal or patti by partition or otherwise 
or the determination of the rent to be paid by a 
co-sharer for land held by him after the partition 
in the mahal or the patti of another co- sharer ; 

(p) any claim in connection with the office or the fixation 

of the remuneration of patwari, sadar-lambardar, 
lambardar, mukaddam, patil or village watchman, 
or in respect of any injury caused by the exclusion 
of any person from such office ; 

(<?) any question connected with, or arising out of, the 
exercise of the powers under section 202 (contro 1 
and management of forest growth) ; 

(r) any question connected with the allotment of house- 
sites in an abadi under section 2013, sub-section (4) 

(allotment of sites by proprietor), or the exception of 
an abadi under section 203, sub-sections (5) (de- 
claration that rights are heritable or transferable), 

(6) (application of such declaration), and (7) (re- 
covery of nazarana) from the provisions of section 
203, sub-sections (1), (2), (8), and (4) (right to house 
sites in mahal) ; and 

($) any claim to compel the performance of any duty 
imposed by this Act on any Revenue Officer. 

“ Section 221. No suit shall lie in the Civil Court for the 
recovery of any village cess which has not been recorded under unit ffe*. 
sections 76 or 106, clause (/).” 

Coorg. 

The Coorg Land and Revenue Regulation (I of 1899) con- 
tains the following provisions with regard to suits in Civil 
Courts : 

A direction by a Revenue Officer that a person be put into DeUrm^ion 
possession of property to which a dispute relates is subject to p 
a decree or order subsequently passed by a Civil Court. 1 

Whoever considers himself aggrieved as to any rights of J^ry in 
which he is in possession by an entry in a record of rights or 
in an annual record, may institute a suit against any person 


» S. 84. 
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Fraudulent 

transfer. 


Taking away 

distrained 

property. 


Engagements 
with tenants. 


Bar of civil 
suits. 


denying, or interested to deny, his title to such suit for a 
declaration of his right under chapter vi of the Specific 
Belief Act, 1877 (I of 1877). 1 

“ Section 76. — (1) Where a defaulter makes a fraudulent 
transfer of property for the purpose of preventing distraint 
for an arrear, any Civil Court of competent jurisdiction shall, 
upon the application of the distrainer and proof of the fraudu- 
lent nature of the transfer, cause the property to be delivered 
up to the distrainer.” 

“ Section 78. — (1) Where it is proved to the satisfaction of 
a Civil Court of competent jurisdiction that distrained property 
has been forcibly or clandestinely taken away, the Court may, 
upon the application of the distrainer, cause the property to 
be restored to him.” 

By section 91 any person aggrieved by a declaration of 
the Commissioner declaring an engagement between the de- 
faulter and tenants to be void, may institute a suit against 
the Government to establish the validity of the engagement, 
and that all charges and incumbrances upon property which 
has been attached, shall be postponed to the revenue and 
expenses consequent on the accrual of any arrear thereof. 

As to suits brought againBt the defaulter by tenants for sums which 
they have been compelled to pay to Government, see section 94. 

“Section 145. Except as otherwise provided by this 
Regulation, no suit shall be brought in any Civil Court in 
respect of any of the following matters, namely : 

(i) the limits of any land which have been defined by a 
Revenue Officer as land to which the Regulation 
does or does not apply ; 

(ii) any claim to compel the performance of any duties 

imposed by this Regulation or by any other enact- 
ment for the time being in force on any Revenue 
Officer as such ; 

(iii) any claim to the office or emoluments of parpattigar 

or village-officer, or in respect of any injury caused 
by exclusion from such office or to compel the 
performance of the duties or a division of the 
emoluments thereof ; 

(iv) any notification directing the making a revision of a 

record of rights ; 


* S. 40 . 
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(v) the framing of a record of rights or annual record, or 
the preparation, signing or attestation of any of the 
documents included in such a record ; 

(vi) the correction of any entry in a record of rights, 

annual record, or register of mutations ; 

(vii) any notification of a general assessment having been 

sanctioned by the Governor-General in Council ; 

(viii) the claim of any person as to liability for an assess- 
ment of land-revenue or of any other revenue under 
this Regulation ; 

(ix) the amount of land-revenue to be assessed under this 
Regulation ; 

(x) the amount of, or the liability of any person to pay, 
any other Revenue to be assessed under this 
Regulation, or any cess, charge or rate to l 
assessed on any holding under this Regulation or 
under any other enactment for the time being in 
force ; 

(xi) any claim to hold free of revenue or at favourable 
rates, any land, mills, fisheries or natural products 
of land or water ; 

(xii) any claim connected with, or arising out of, the 
collection of the land-revenue by the Government 
or the enforcement by the Government of any 
process for the recovery thereof ; 

(xiii) any claim to set aside on any ground, other than 
fraud, a sale for the recovery of an arrear of land- 
revenue or any sum recoverable as an arrear of 
land-revenue ; 

(xiv) the amount of, or the liability of any person to pay, 

any fees, fines, costs or other charges imposed under 
this Regulation ; 

(xv) 1 any claim for the partition of an estate or holding or 

any question as to the allotment of land, when such 
estate, holding or land is one of which the land 
revenue has been wholly or partly assigned or 
released, or which is held as joint family property 
by persons of the Coorg race, or any claim for the 
distribution of land-revenue on partition, or any 
other question connected therewith, not being a 


1 This clause was substituted by Keg. IV of l‘J07, b. 3. 
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question as to the partibility of, or the title to, the 
property of which partition is sought ; 

(xvi) 1 any claim arising out of the liability of an assignee of 
land-revenue to pay a share of the cost of collecting 
or reassessing such revenue." 

Mad/rat Presidency ( except the City of Madras). 

The Civil Court has the power to enforce by Buit the right 
of transfer given to proprietors of land by section 8 of the 
Madras Permanent Settlement Regulation, 1802. 2 

A suit for enfranchised (revenue-free) inam lands can 
be brought in the Civil Court. 3 

By the Madras Revenue Recovery Act, 1864, 4 no Court of 
Civil Judicature has authority to take into consideration or 
decide any question as to rate of land revenue payable to 
Government, or as to the amount of assessment fixed, or to be 
hereafter fixed, on the portions of a divided estate. 

Nothing contained in that Act prevents parties deeming 
themselves aggrieved by any proceedings under that Act, 
except as therein provided, from applying to the Civil Courts 
for redress: provided that Civil Courts shall not take cogni- 
zance of any suit instituted by such parties for any such cause 
of action unless such suit be instituted within six months 
from the time at which the cause of action arose. 3 


City of Madras. 

The High Court of Madras has no civil jurisdiction 
concerning the ground rents payable to the Government from 
lands within the local limits of its ordinary original civil 
jurisdiction 6 in the city of Madras or concerning anything 
ordered or done in the assessment or collection thereof. 7 

All actions concerning any trespass or injury committed 
by any Revenue Officer acting under colour of the Madras 


1 As amended by Beg. IV of 1907, 

B. 

* Mad. Reg. XXV of 1802. Pon - 
nusamy Tevar v. Collector of Madura 
(1868), 8 Mad. H. 0., 85. 

» Act XXIII of 1871, s. 7 (1), ante , 
pp. 812, 818. Mad. Aot IV of 1862, 
b. 1 ; Mad. Aot IV of 1866, s. 1 . Cheru- 
hwri Venhmna v. Mantravathi 


Zakshmi (1865), 2 Mad. H. 0., 827. 

« Mad. Act II of 1864, s. 58. 

* Ibid. s. 59. The rale of limits* 
tion in this section does not apply 
to orders made without jurisdiction : 
Sundaram Ayyangar v. Bamaswamy 
Ayyangar (1918), 41 Mad. 955. 

• Ante, pp. 87, 88. 

1 Act XII of 1851, s. 16. 
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City Land Revenue Act, 1851 (XII of 1851), or concerning 
any claim in respect of any goods taken by, or any monies 
paid to, any Revenue Officer under thafc Act, shall be tried and 
determined in the Civil Courts in the district of Ckiugleput, 
notwithstanding that the cause of action in respect of which 
such action is brought arose, or the defendant therein reside, Limitation, 
within the limits of the town of Madras and every such action 
shall be brought within six months after the cause of action • 
arose, and not afterwards. 1 


Malabar . 

Every registration purporting to be made in accordance M»ui»r land 
with the procedure prescribed by the Malabar Land Registra- rogls ‘ tfat,on ‘ 
tion Act, 1896, 2 shall be subject to any decree or order whip 1 * 
may be passed by any Civil Court of competent jurisdiction. 3 

Section 14 of that Act empowers a Civil Court of competent Joint 
jurisdiction to pass a decree directing a joint registration of re * , * trlt,on * 
occupants and proprietors in pursuance of a contract whereby 
the occupant has undertaken to pay direct to Government the 
amount of land-revenue assessed on the estate. 

“ Section 16. Except as otherwise provided by this Act, Bar of 
no Civil Court shall have jurisdiction in any matter which the i ,,r, * dlCtlol, • 
Collector is empowered by or under the Act to dispose of or 
shall take cognizance of the manner in which the Collector 
exercises any powers vested in him by or under this Act.” 

Punjab . 

The Punjab Land Revenue Act, 1887, 4 which applies toEntnron 
the Punjab and the North-West Frontier Province, contains 
the following provisions. 

" Section 45. If any person considers himself aggrieved 
as to any right of which he is in possession by an entry in a 
record of rights or in an annual record, he may institute a suit 
for the declaration of his right under chapter vi of the 
Specific Relief Act, 1877.” 6 

“ Section 78.— (1) Notwithstanding anything in section 66, ** 

when proceedings are taken under this Act for the recovery of j*js 
an arrear, the person against whom the proceedings are taken m * r nv, 

i ibid, 8 . 17 . 4 Act XVII of 1887 . 

* Mad! Act III of 1896. » Act I of 1877. 

» S. 10. 
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may, if he denies his liability for the arrear or any part 
thereof and pays the same under protest made in writing at 
the time of payment and signed by him or his agent, institute 
a suit in a Civil Court for the recovery of the amount so paid. 

“ (2) A suit under sub-section (1) must be instituted in a 
Court having jurisdiction in the place where the office of the 
Collector of the district in which the arrear or some part 
thereof accrued is situate.” 

“ Section 95. — (4) Any suit brought in any Court against 
the certified purchaser on the ground that the purchase was 
made on behalf of a person other than the certified purchaser 
shall be dismissed with costs.” 

Chapter ix of the Act deals with partition. 

“ Section 117. — (1) Where there is a question as to title 
in any of the property of which partition is sought, the 
Revenue Officer may decline to grant the application for 
partition until the question has been determined by a com- 
petent Court, or he may himself proceed to determine the 
question as though he were such a Court. 

“ (2) Where the Revenue Officer himself proceeds to deter- 
mine the question the following rules shall apply, namely : 

(a) If the question is one over which the Revenue Court 

has jurisdiction, the Revenue Officer shall proceed 
as a Revenue Court under the provisions of the 
Punjab Tenancy Act, 1887. 1 

(b) If the question is one over which a Civil Court has 

jurisdiction, the procedure of the Revenue Officer 
shall be that applicable to the trial of an original 
suit by a Civil Court. 

(c) An appeal shall lie from the decree of the Revenue 

Officer under clause ( b ) as though that decree was a 
decree of a Subordinate Judge 2 in an original suit. 

(d) Upon such an appeal being made the District Court 2 

or High Court, 3 as the case may be, may issue an 
injunction to the Revenue Officer requiring him to 
stay proceedings pending the disposal of the appeal. 

(e) From the appellate decree of a District Court upon 

such an appeal a further appeal shall lie to the 

* Aot XVI of 1887, ante, pp. 604-CU. * Punj. Act IV of 1919, s. 2 (8). 

8 Punj. Act VI of 1918, g. 49 (o) : In the North-West Frontier Province 
Sadda Singh v. Kirpala (1920), 1 read** Judicial Commissioner”: Beg. 
Lahore, 887 ; 2 Lahore L. J„ 269. VII of 1901, s. G (1), (c). 



CHAP. LVIII.] 


tunjab. 


651 


High Court, if such an appeal is allowed by the law 
for the time being in force.” 

As to the disposal of other questions, see section 118. 

“ Section 136.— (1) The Local Government 1 . . . may investment oi 
invest any Revenue Officer making or specially revising " f ith 
records of rights in any local area in pursuance of a notifica- Civil c° urtl1 * 
tion under section 32, or making a general re-assessment of 
land revenue in any local area in pursuance of a notification 
under section 49 (or any Revenue Officer in a colony), 2 or any 
Revenue Officer to whose control that officer is subject with 
all or any of the powers of any Court constituted under the 
Punjab Courts Act, 1884, 3 for the purpose of tryiug all or any 
specified classes of suits or appeals relating to land arising in 
the local area.” 

As to the cancellation of such order, see section 136 (1), (2), (3). 

As to control over those officers and appeals from and 
revision of their decrees, see section 137. 

“Section 140. — (2) No suit or other proceeding shall bo Deposits on 
instituted against the Secretary of State for India in Council, 
or against any officer of the Government, in respect of any- 
thing done by a Revenue Officer under this section, but 
nothing in this sub-section shall prevent any person entitled 
to receive the amount of any such deposit from recovering 
it from a person to whom it has been paid by a Revenue 
Officer.” 

“ Section 158. Except as otherwise provided by this Act : 

“(1) A Civil Court shall not exercise jurisdiction in any ?^ H ^ f iction 
matter which the Local Government 4 * or a Revenue Officer is J,r 
empowered by this Act to dispose of or take cognizance of the 
manner in which the Local Government 4 or any Revenue 
Officer exercises any power vested in it or him by or under 
the Act ; and in particular — 

“(2) A Civil Court shall not exercise jurisdiction over 
any of the following matters, namely : 

1 In the North-West Frontier Pro- Province by Keg. VII of 1901, s. 6, 

vince read 11 Chief Commissioner’*: and in the Punjab by Punj. Act III 
Reg. VII of 1901, s. G (1) (6). of 1914 I now seG ante > cha P- 

2 Inserted for the Punjab by the 4 In the North-West Frontier Pro- 

Punj. Act V of 1912, s. 8. vince read “ Chief Commissioner *’ : 

• Act XVIII of 1884, which was Reg. VII of 1901, s. 6 (1) (ft), 

repealed in the North-Wost Frontier 
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(i) any question as to the limits of any land which has 
been defined by a Eevenue Officer as land to which 
this Act does or does not apply ; 

(ii) any claim to compel the performance of any duties 
imposed by this Act or any other enactment for 
the time being in force on any Revenue Officer as 
such ; 

(iii) any claim to the office of kanungo, zaildar, inamdar 

or village officer, or in respect of any injury caused 
by exclusion from such office, or to compel the 
performance of the duties or a division of the 
emoluments thereof ; 

(iv) any notification directing the making or revision of 

a record of rights ; 

(v) the framing of a record of rights or annual record, 

or the preparation, signing, or attestation of any 
of the documents included in such a record ; 

(vi) the correction of any entry in a record of rights, 

annual record, or register of mutations ; 

(vii) any notification of the undertaking of the general 

re-assessment of a district or tahsil having been 
sanctioned by the Governor-General in Council ; 
(viii) the claim of any person to be liable for an assess- 
ment of land revenue or of any other revenue 
assessed under this Act ; 

(ix) the amount of land revenue to be assessed on any 

estate or to be paid in respect of any holding 
under this Act ; 

(x) the amount of, or the liability of, any person to pay 

any other revenue to be assessed under this Act, 
or any cess, charge, or rate to be assessed on an 
estate or holding under this Act or any other 
enactment for the time being in force ; * 

(xi) any claim relating to the allowance to be received by 

a landowner who has given notice of his refusal 
to be liable for an assessment or any claim con- 
nected therewith, or arising out of, any proceedings 
taken in consequence of the refusal of any person 
to be liable for an assessment under this Act ; 

(xii) the formation of an estate out of waste land ; 

(xiii) any claim to hold free of revenue any land, mills, 
fisheries, or natural products of land or water ,* 
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(xiv) any claim connected with, or arising out of, the 
collection by the Government, or the enforcement 
by the Government, of any process for the recovery 
of land revenue or any sum recoverable as an 
arrear of land revenue ; 

(xv) any claim to set aside, on any ground other than 
fraud, a sale for the recovery of an arrear of land 
revenue or any sum recoverable as an arrear of 
land revenue; 

(xvi) the amount of, or the liability of any person to pay 
any fees, fines, costs, or other charges imposed 
under this Act ; 

(xvii) any claim for partition of an estate, holding or 
tenancy, or any question connected with, or arising 
out of, proceedings for partition, not being a ques- 
tion as to title 1 in any of the property for which 
partition is sought ; 8 

(xviii) any question as to the allotment of land or the 
partition of an estate, holding or tenancy, or as 
to the distribution of land subject by established 
custom to periodical redistribution of land revenuo 
on the partition of an estate or holding, or on a 
periodical redistribution of land, or as to the 
distribution of rent on the partition of a tenancy ; 
(xviiia) 3 any question connected with, or arising out of, or 
relating to, any proceedings for the determination 
of boundaries of estates subject to river action 
under sections 101a, 101b, 101c, and 101n, respec- 
tively, of chapter xviii ; 

(xix) any claim to set aside or disturb a division, or 
appraisement of produce confirmed or varied by a 
Revenue Officer under this Act ; 4 

(xx) any question relating to the preparation of a list of 
village cesses, or the imposition by the Local 
Government 6 of conditions on the collection of 
such cesses ; 


1 Ohulam Haidar v. Amir Haidar 
(1919), 1 Lahore, 298 ; 2 Lahore 
L. J., 192. 

■ Singh Ram v. Data Ram (1921), 
3 Lahore, 4. 

• Added by Punj. Act I of 1899, 

a. 3. 


4 Where there is a question of title 
a suit lies in a Civil Court: Ramji 
Lai v. Mangal Singh (1921), 2 La- 
hore, 802. 

11 In the North-West Frontier Pro- 
vince read “Chief Commissioner ” : 
Reg. VII of 1901, s. 6 (1) (*)• 
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(xxi) any proceeding under this Act for the commutation 
of the dues of a superior landowner ; 

(xxii) any claim arising out of the enforcement of an agree- 
ment to render public service in lieu of paying 
land revenue ; or 

(xxiii) any claim arising out of the liability of an assignee 
of land revenue to pay a share of the cost of 
collecting or re-assessing such revenue, or arising 
out of the liability of an assignee to pay out of 
assigned land revenue, or of a person who would 
be liable for land revenue, if it had not been 
released, compounded for, or redeemed to pay on 
the land revenue for which he would but for such 
release, composition, or redemption be liable, such 
a percentage for the remuneration of a zaildar, 
inamdar, or village officer as may be prescribed 
by rules for the time being in force under this 
Act.” 


United Provinces. 

The United Provinces Land Revenue Act, 1901, 1 extends 
to the whole of the United Provinces except certain specific 
areas 2 to some of which it has now been extended. It has been 
continued in force with modifications in territory transferred to 
the Delhi Province. 3 

It includes the following provisions as to suits in Civil 
Courts': 

No order as to possession passed under section 40 by the 
Collector in" the settlement of disputes as to entries in annual 
registers shall debar any person from establishing his right to 
the property in any Civil Court having jurisdiction. 4 

No such entry or a decision of the Collector as to who is 
entitled to the property shall affect the right of any person to 
claim and establish in the Civil Court any interest in land 
which requires to be recorded in the registers prescribed by 
section 82. 6 . 


1 U. P. Act III of 1901. As to the 

Pargana of Kaawar Baja in the dis- 

trict of Benares, see U. P. Act VI of 

1915. 


8 See Soh. I. 

8 Act Vn of 1915, s. 8, Soh. HI. 
4 U. P. Act HI of 1901, s. 40 (3). 
1 Ibid. s. 44. 
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Chapter vii of the Act provides for the partition and 
union of mahals by the Collector. 1 * 

If an objection to partition is made by a recorded co- Partition, 
aharer, involving a question of proprietary title 8 which has ST l ° 
not been already determined by a Court of competent jurisdie- 2“£ tionof 
tion, the Collector may either — 

(®) decline to grant the application until the question in 
dispute has been determined by a competent Court ; 
or 

(b) require any party to the case to institute within three 

months a suit in the Civil Court for the determine- 
tion of such question ; 3 

(c) proceed to inquire into the merits of the objection,' 4 m uiuwtw’* 

which last case all decroos passed by him shall be " v »)" nt t0 

held to be decrees of a Court of Civil jurisdiction of ctwfcwt 
the first instance and shall he open to appeal to the 
District Judge or High Court, or tho Judicial Com- 
missioner, 5 as the case may be, under the rules 
applicable to appeals to those Courts. 0 

No order made by the Board requiring the proprietor of 
an under-assessed estate to refund to the proprietor of an 
over-assessed estate can be questioned in any Civil or Revenue 
Court. 7 

If no application under section 17!J is made within tho fi.r of claim* 
time allowed therefor, all claims on tho ground of irregularity Impurity 
or mistake in publishing or conducting the sale shall bo or 
barred. 

Nothing herein contained shall bar the institution of a suit 
in the Civil Court for the purpose of sotting aside a sale on 
the ground of fraud. 8 

Any suit brought or application made in a Civil or Revenue n*r or «uit 
Court against the certified purchaser on the ground that the mtXd 
purchase was made on behalf of another person not the p,irc, '*' er ' 

1 Cf. ante , pp. G24-G2G. Tho claim v. Muhammad Ishaq Khan (1910), 82 
to partition under this Act does not All., 523. 

apply to a claim by a mere mort- * As to tho ofToct of permission to 

gagee: Banke Lai v. Shanti Prasad file a fresh suit, see llandhir Singh v. 

(1913), 35 AH., 387, or to a widow in Bhagwan Das (1918), 85 All., 541. 
possession by virtue of an arrange- 4 U. P. Act III of 1901, r. Ill, 

ment for maintenance : Pema v. Jas 6 Ante, p. 240. 

Kunwar (1913), 35 All., 527 ; Kailashi * U. P. Act III of 1901, s. 112. 

K unwar v. Badri Prasad (1913), ibid. 7 Ibid . s. 137. 

548 . a Ibid. h. 175. 

f See Muhammad Nasar-ullah Khan 
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certified purchaser, though by agreement the name of the cer- 
tified purchaser was used, shall be dismissed with costs. 1 
nrwuetmder case °* proceedings being taken against any person for 

protest. the recovery of an arrear of revenue a suit may be brought 
against the Government in the Civil Court for the amount 
paid under a protest in writing, signed by such person or by 
an agent duly authorised in his behalf. 2 
SSSBwi * 0 “ ® ec ^ 10n 207. A decision under section 206 according to 
an award is not open to appeal unless the decision is in excess 
of, or not in accordance with, the award, or unless the decision 
is impugned on the ground that there is no valid award in 
law, or in fact. 

“ And no person shall institute any suit in the Civil Court 
for the purpose of setting it aside or against the arbitrators on 
account of their award.” 3 

This does not bar a separate suit on title to recover possession of 
property, 4 * or a suit between tenants of adjoining holdings to determine 
whether a parcel of land belongs to the one holding or to tho other. 6 

“ It is clear that in Oudh, in cases in which Act III of 1901 applies, 
the Court of Revenue has the exclusive jurisdiction to determine what 
is the status of a tenant of lands, and what are the special or other terms 
upon which such tenant holds, and that the Civil Courts have the ex- 
clusive jurisdiction to decide whether or not a person in possession of 
lands holds a proprietary or an under-proprietary right in the lands.” 6 

Matter . Section 288. No person shall institute any suit or other 

^rozwceof 1 proceeding in the Civil Court with respect to any of the 
Civil Courts, following matters : — 

(a) the arrangement of patwaris circles ; 

(i b ) claims by any person to any of the offices of patwari, 7 
kanungo, 8 or lambardar, 9 or to any emolment or fees 
appertaining to such offices, or in respect of any 
injury caused by his exclusion therefrom, or claims 
by any person to nominate persons to such offices ; 

(e) the liability of any land as has not been wholly 
exempted from such liability by special grant of, or 

1 U. P. Act III of 1901, s. 178. 6 Mohammad Abul Husan Khan 

* Ibid . s. 183. (Baja) v. Bam Pargash (1916), P. C. 

8 Bee Dalip Singh v. Man Kunwar 19 Bom. L. R., 202, at p. 205. 

(1921), 48 All., 889. 9 S. 28. 

8 Tapsi Singh v. Hardeo Singh 8 S. 25. 

(1917), 89 All., 711. • S. 45. 

8 Ibid. 
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contract with, the Government or by the provisions 
of any law for the time being in force ; 1 

(d) the formation of a record of rights, or the preparation, 
signing or attestation of any of the documents con- 
tained therein, or the preparation of the annual 
registers ; 

(<0 the claim of any person to engage for the payment of 
revenue, or the validity of any engagement writh 
Government for the payment of revenue, or the 
amount of revenue, cess or rate assessed or to be 
assessed, or distributed or to be distributed, on any 
mahal or portion of a mahal, or specific area under 
this or any other Act for the time being in force 
the amount to be paid to a proprietor by an in^*ior 
proprietor when that amount has been fixed by the 
Settlement Officer, or the declaration of assessment, 
or. the terms of any settlement ; 

(/) any claims connected with, or arising out of, any pro- 
cess enforced on account of neglect or refusal to 
accept the assessment or terms of sub settlement 
proposed by the Settlement Officer ; 

(//) any matters provided in sections 75 to 88 2 (both 
inclusive) ; 

(//) the preparation of the record referred to in sections 
84 and 85 ; 

(/) save as provided in section 44, a the determination of 
the class of a tenant, or of the rent 4 payable by him, 
or the period for which such rent is fixed under this 
Act ; 

(J) any matters provided for in sections 92, 98, and 98 ; 5 

(A) partition or union of mahals except as provided in 
sections 111 and 112.° 


» S. 68. 

2 These sections give certain powers 
to settlement officers. 

* Allowing a claim in a Civil Court 
to any interest in land which is re- 
quired to be recorded in the prescribed 
registers. 

4 This means a contractual rent, 
and does not apply to a custom to 
levy fruits: Sheoambar Ahir v. Col- 
lector of Azamgarh (1912), 34 AU., 
858 . 


6 As to lie venue-free grants. 

• Ante , p. G55. Nuthi Mai v. Tej 
Singh (1907), 29 AIL, G04 ; Titjai Misir 
v. Kali Prasad Misir (1917), 39 All., 
4G9 ; Shambhu Singh v. Daljit Singh 
(1916), 38 All., 243 ; Lachtnan Das 
v. Hanuman Prasad (1910), 33 All., 
1G9 ; Ram Subhag Singh v. Dip Na- 
rain Singh (1921), 44 AU., 74. As to 
partition of a building, see Narain 
Dasa v. lihup Narain (1909), 31 All., 
830. 


X. C.J.I. 


42 
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A suit for possession is not barred . 1 * 
A suit does not lie to correct a mistake made in a par- 
tition . 8 


1 Lai JBihari v. Parkali Kunwar ibid . 243. 

(1920), 42 All., 309 ; Kalka Prasad v. 3 * Tirbeni Bahai v. Qokul Prasad 

Mcmmohan Lai (1916), 38 All., 302 ; (1911), 33 All., 440. 

Shambhu Singh v. Daljit Singh (1916)» 
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CHAPTER LIX. 

Courts outside British India. 

There are certain statutory provisions which give Courts in 
India power to take evidence and give opinions in cases pend- 
ing in Courts outside British India. 


As to British Courts in Native States, see ante, pp. IS 24, 825. 


By the Foreign Tribunals Evidence Act, 1856, 1 a Supreme Order for 
Court 2 in India and any judge of any such Court, and every w^siIeiTi 1 ° f 
judge in India who by an order of His Majesty in Council fitter" to 
may be appointed for the purpose 3 may order the examina- before 
tion of witnesses within the jurisdiction of bucIi Court or tribunal. 
Judge in civil or commercial matters pending in a Foreign 
Court or tribunal. 4 


"By Vug "Evidence by Commission Act, 1859, 5 a similar Evidence n 
provision iB made lov the taking of evidence in actions, suits, i*',”. i„ 
or proceedings pending before any Court or tribunal in Iiis 
Majesty’s dominions. 8 dominion*. 

The Court has power in such caso to appoint an examiner. 7 A^rmntm«mt 
Courts in one part of His Majesty’s dominions may remit Aw . crtaimnent 
a case for the opinion in law of a Court in any other part 
Foreign State* 


i 19, 20 Viet. c. 113. 

* This expression would apparently 
mean a Court which is supreme in 
any particular Province. When the 
Act was passed the only Supreme 
Courts in name were those which 
had been established in Calcutta, 
Madras, and Bombay, but the ex- 
pression used in the Act is wide 
enough to include other supreme 


Courts since established: cf. Ad» 
min istra lor- General v. Prcm Lai Mul - 
lick (1895), 22 I. A., 107 ; 22 Calc., 
788. 

a 19, 20 Viet. c. 113, s. G. 

« Ibid. s. 1. 

* 22 Viet. c. 20. 

• Ibid. s. 1. 

» 48, 49 Viet. c. 74, s. 2. 
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thereof . 1 There is also a power by which a High Court can 
remit a case with queries to a Court of a Foreign State 
with which His Majesty may have made a convention for 
that! purpose for ascertaining the law of such State as to the 
facts in question . 2 

The King in Council may confer on any Court in any 
British possession, or held under the authority of His Majesty, 
any jurisdiction civil, criminal, original, or appellate which 
may lawfully by order in Council be assigned to or conferred 
on any British Court in any foreign country . 3 


* 22, 23 Viot. c. 63. • 68, 64 Viet. o. 87, s. 9. 

• 24, 26 Viet. o. 11. 
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ACQUISITION OF LAND. See Impiiovkmfnt Trusts. 
for public purposes, ebap. xli 

questions to be determined, 504, 505 
wbat are 44 public purposes,” 505, 506 
award, 506 

apportionment of fund, 506, 507 
appeal, 507 

mines and minerals, 508 
Chittagong Hill Tracts, 508 
Ajmere, 517 
revision, 357 

ADDITIONAL HIGH COURTS, ID, 33 
ADEN, 

Courts at, ebap. vii 
local limits, 94, note 8 
Resident, 95 

Assistant-Residents, 95, 96 
appeals, 96 
reference, 96, 97 
law, 97 

Small Cause Court powers, 97 
slave trade, 97, 96 
land acquisition, 508 

ADJUDICATION ORDER, 
making, 428, 432 
setting aside, 430, 434 

ADMINISTRATION • See Administration, Lbtterb on. 
“ suit for land,” 43 
Sonibay, 

certificate of beirsbip, 399 
administrator, 399 
beirs not known, 399 
revision, 358 
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ADMINISTRATION — continued, 

Madras , 
disputo, 398 
appeals, 398 
Bengal , 
dispute, 397 

ADMINISTRATION, LETTERS OF. See Administrator, Probate and 
Administration Act, Succession Certificate. 

Bengal, Agra and Assam, 113 

High Courts, 63, 64, 73, 74, 80, 87, 92, 93, 387, 388, 389 

Administrator-General, 389 

jurisdiction, 390 

oonclusiveness, 391 

unlimited letters, 391, 392 

appeal, 393 

sealing, 400 

ADMINISTRATOR. See Probate and Administration Act. 
removal, 394 
directions, 394 
disposal of property, 394 
disputo as to succession, 396 

ADMINISTRATOR-GENERAL, 
letters of administration, 389 
directions, 396 
collection of assets, 397 

ADMIRALTY COURT. 

High Courts, 62, 79, 80, 92, 411 
Supreme Courts, 63 
Colonial Courts, 406, 407-411 
Vice- Admiralty Courts, 409 
Prize Court, 407, 413, 414, 415 
slave trade, 407, 412 
mixed Courts, 413 
necessaries, 413 
appeals, local, 408 

to King in Council, 385, 408, 413, 414 
assessors, 415 

ADULTERY, Small Cause Court, 260, 285 

ADVOCATE-GENERAL, 
appointment, 33 
proceedings, 38 
information, 33 

ADVOCATES, admission and suspension, 36, 37, 71, 78, 85, 89 

AGENT. See Dekkhan Sirdars. 

AGRA, 

subordinate Courts, chap, x 
tenancy, see Landlord and Tenant. 
deposit of ront, 308 
revision, 358 

AGROR VALLEY, 283, 284 
exclusive jurisdiction, 284 
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AHMADABAD, taluqdars, 480, 481 

AJMEBE , 

Civil Courts, chap, ix 
single district, 99 
grades of Courts, 99 
Chief Commissioner, appointment, 99 
control, 103 

Additional Commissioner, 99 
District Judge, 100 
Subordinate Judges and Munsifs, 100 
Small Causes, 100, 101 
Benches, 101 
appeals, 101-103 
reference, 103 

distribution of business, 103 
withdrawal of suit, 104 
personal interest, 104 

Taluqdars, Thakurs, and Jagirdars, 104, 105, 479, 480 
law applicable, 105 

ALIEN, 

suit by or against, 9, 10 
Small Cause Court, 258 

ALIENATION OP AGRICULTURAL LAND, chap, xxxiv 
exclusion of suit, Bundelkhand, 41G 
Punjab, 417 

ALLAHABAD HIGH COURT, 71-76 

ALLUVIAL LANDS, reference, 534 

ANDAMAN AND NICOBAR ISLANDS, 
scboduled district, 118 
second appeal, 118, 119 
revision, 119 
Nicobars, 119 

ANGUL, 

law applicable, 122 
Civil Courts, 122, 123 
village panchayat, 123 
arbitration, 124 
appeal, 124, 125 
rovision, 125 

APPEALS. Sec Appeal prom Order, Appeal prom Appellate Decree, 
Landlord and Tenant. 
in High Court , 50-57, 72, 78, 85, 8G, 90, 91 
to King in Council. Sec Appeals to King in Council. 
valuation, G, 11, 12 

objection, 6, 11, 14, 15 
objection to jurisdiction, 319 
to High Courts , 

Allahabad, 72 

Bengal, Bombay, Madras, 57 
Lahore, 86 
Rangoon, 91 
Patna, 79 
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APPEALS — continued, 
from \ Subordinate Courts , 

Aden, 96 

Ajmere and Mairwara, 101-103 
Angul, 124, 125 
Arakan Hills, 182 

Bengal, Agra, Bihar, Orissa, Assam, 111—113 
Bombay, 141-143, 145 

jagirdars, 158, 159 
British Baluchistan, 169, 170 
Burma, 173, 174 

fisheries, 178 
Central Provinces, 192 
Chin Sills, 184 
Coorg, 200, 201 
Dekkhan Sirdars, 151 
Delhi, 86 

Gan jam and Vizagapatam, 215, 216, 217 

Godavari, 220 

Madras City Court, 205 

District Courts, 207 

North-West Frontier Province, 228, 229 

Oudh, 240, 241 

Punjab, 247-249 

Sindh, 252 

Small Cause Courts, 

.Rangoon, 291 
fine, etc., 274, 275 
insolvency, 275 

special Acts , 386. See Landlord and Tenant. 
Court Pees Act, 336, 337, 339 
Specific Belief Act, 337 
Probate and Administration, 393 
Succession Certificates, 395 
Administration (Madras), 398 
Guardians and Wards Act, 404, 405 
Companies, 419 
Insolvency, 275, 433, 434 
Admiralty, 408 
Lunacy, 446 

Parsi Matrimonial Courts, 456 
Indian Trust Act, 487 
Coorg Beligious Endowments, 492 
Court of Wards, Ajmere, 495 
Land Acquisition, 507 
Forest Acts, 525-528, 530, 531 
Bailway Commission, 536 
under Civil Procedure Code, chap, xxviii 
seisin of appeal, 333 
from decree, 333 
award, 333 

bar by arrangement, 333 
from original decree, 385 
decree by consent, 385 
rights in controversy, 335 
orders which are decrees, 337 
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APPEALS — continued . 
point of law, 338 
question in execution, 338-341 
where no appeal from preliminary dcorec, 341 
as to costs, 341 
order of remand, 341 
appeal heard by two Judges, 342 
error not affecting merits, 342, 343 
framing issues, 351 
review, 360, 351 
powers of Appellate Court, 362 

APPEALS PROM ORDERS, 
whero order is “ decree," 337 
second appeal, 344 
questions in execution, 338 
when lie, 346-352 
what Court to hoar them, 352 

APPEALS FROM APPELLATE DECREES, 
under Civil Procedure Code, 342, 343 
grounds, 343 
appeals from orders, 344 
issues of fact, 343, 345 
no appeal in certain suits, 345 
Andaman and Nicobar Islands, 118 
British Baluchistan, 167, 168 
Burma, 174 
Coorg, 201 

Ganjam and Vizagapatam, 217 
Godavari, 220 

North-West Frontier Province, 220 
Jagirdars, 154 
Punjab, 248, 249 
Santhal Parganas, 129, 130 
Insolvency, 433 

APPEALS TO KING IN COUNCIL, chap. xxx. Sec Judicial. Com- 
mittee. 

under Lettors-Patont of High Courts, 67, 68, 69, 75, 81, 87, 93 
right, 374 
when lies, 378 

interlocutory orders, 68, 69, 75, 81, 87, 94, 378, 386 
orders on revision, 380 
value, 381-382 

certificate, special leave, 378-380 
concurrent findings, 381, 382 
matter in dispute, 382 
mesne profits, 382 
matters incapable of valuation, 383 
substantial question of law, 383 
pauper appeals, 384 
bar of appeals, 384 
special leave, 385, 386 
Admiralty, 385, 408,1414 
Prize Courts, 385, 414 
remission as to value, 385 
execution, 377, 378, 386 
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APPEALS TO KING IN COUNCIL— continued. 
Dekkhan Sirdars, 386 
Guardians and Wards Act, 405 
insolvency, 379 
land acquisition, 507 

ABAKAN HILLS, 

grades of Courts, 180 

powers, 180, 181 

reference to arbitration, 161 

appeals, 181, 182 

calling up appeals, 182 

High Court, 182 

law administered, 181, 182 

ARBITRATION, chap, li 
by Judge, 7, 8 
Angul, 124 
Arakan Hills, 181 
revision, 359 

Indian Arbitration Act, 518 
powers of Court, 518, 519 
stay, 519 
Rangoon, 519 
special case, 520 

ARREST outside district, 330 

ASSAM, chap. x. See Bengal, etc., Civin Courts 
Eastern Bengal and Assam, 120, 121 
Landlord and Tenant, 554-556 
land revenue, G18-G20 

ASSESSORS, 

Admiralty, 415 
Laccadivo Islands, 222 

ASSISTANT JUDGE, 

Bombay, 142, 143 
probate matter, 390 

ASSISTANT RESIDENT, ADEN, 
jurisdiction, 95, 96 
appeals from, 96 

ATTACHED PROPERTY, suit in Small Cause Court, 283 

ATTACHMENT outside district, 330 

ATTORNEYS See chap, xxxix 
admission 

Bengal, Madras and Bombay High Courts, 367 

Allahabad High Court, 72 

Patna High Court, 78 

Lahore High Court, 85 

Rangoon High Court, 89 

AWARD. See Arbitration. 
appeal, 33 
suit for land, 43 

Small Cause Court, 283 $ 
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BALUCHISTAN. See British Baluchistan. 

BENGAL, AGRA, BIHAR, ORISSA, AND ASSAM, 

Subordinate Courts, chap, x 
territorial limits, 106 
classes of Courts, 106 
Judges, number, 106 
vacancies, 107 
additional, 107 
transfer of cases, 103 
administrative control, 108 
temporary charge, 108, 109 
local limits of jurisdiction, 109 
place of sitting, 110 
cesser of jurisdiction, 110 
original jurisdiction, 110, 111 
suspension and removal, 114, 115 
Judge interested, 113 
Appeals, 111, 112 

transfer of cases, 112 

special jurisdiction of Sub. Judge and Munsif, 113 
appeals, 114 

Small Cause Court jurisdiction, 114 
powers of officers, 115, 116 
law applied, 116 

Courts subordinate to District Judge, 117 

BENGAL HIGH COURT, chap, iii 

BENGAL RENT ACT, 556-560 
revision, 35G 

BENGAL TENANCY ACT, 560-572. See Landlord and Tenant. 
appoals, 337 
revision, 357 

BENGAL WILLS AND INTESTACY REGULATION, 
application, 397, 398 
administration, 398 
sub-judge or munsif, 398 

BIHAR AND ORISSA, 

High Court, chap, v 
constitution of Province, 77 

subordinate Courts. Sec Bengal, Agra, Bihar, Orissa, and Assam. 
panchayats in Bihar, 131 

BOMBAY. See Mamlatdars, Courts of; Municipalities. 

High Court, chap, iii 
tenures and land, 140 
subordinate Courts, chap, xiv 
alteration and creation of districts, 141 
District Judges, 141 

jurisdiction, 141 
control of Courts, 141 
Joint Judges, 141 
Assistant Judges, 142 
jurisdiction, 142, 143 
appeals, 141-143 

Subordinate Judges, 143, 144, 145 
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BOMBAY — continued. 

local limits of jurisdiction, 144 
joint Subordinate J udge, 144-146 
appeals, 145 

Small Cause Court powers, 146 
jurisdiction under certain Acts, 146, 147 
Government suits, 147-149 
vacancy, 149, 150 
delegation of powers, 150 
law, 150 

BOMBAY ADMINISTRATION OF ESTATES REGULATION, 398, 399 
appeals, 399 
administrator, 899 

BOMBAY CITY IMPROVEMENT ACT, 509,510 
revision, 359 

BOUNDARIES, 
of Province, 3, 4 
of Presidency Towns, 88 
dispute, Upper Tanawal, 233 
Bengal, 521 
Burma, 521 
Madras, 522 
Central Provinces, 642 
Coorg, 646 

BRITISH BALUCHISTAN, 
grades of Courts, 165 
appointment and removal of Judges, 165 
number of Courts, 165 
original jurisdiction, 165, 166 
divorce, 167 
control, 167 

appeals, 167, 168, 169, 170 
revision, 168 

distribution of business, 168 

conferment of powers on Deputy-Commissioner, 168, 169 
Small Cause Court jurisdiction, 169 
law administered, 169 

Additional Judicial Commissioner, 169, 170 
Judge personally interested, 170 

“ BRITISH INDIA,’* 20, note 2 

BROACH AND KAIRA, incumbered estates, 480 

BUNDELKHAND 

alienation of land, 416 
incumbered estates, 480 

BURMA. See Fishbbibb, Land Revenue. 

High Court, 89-94 
grades of Courts, 171 
superintendence and control, 172 
divisions, districts and townships, 172 
original jurisdiction, 173 
Small Cause Court powers, 178 
appeals, 174 
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BURMA — continued. 

delegation of powers, 174, 175 
law administered, 176 
Judge personally interested, 176 
landowner's right, 176, 177 
suits against Government, 177 
revenue matters, 178, 179 
Village Courts, 179, 180 
headman, 179, 180 
canals, 437, 438 


CALCUTTA RENT ACT, revision, 569 

CANALS. See Irrigation. 

Northern India, 437 
Burma, 305, 437, 436 
Punjab, 305, 438 

CANCELLATION OF INSTRUMENT, Small Cause Courts, 26C i62 
CANTONMENT, Court of Small Causes, 288 
“CARRIES ON BUSINESS," meaning of, 4G 
CASTE DISPUTES, 295, 296 
“ CAUSE OF ACTION," meaning of, 44 

CENTRAL PROVINCES, 

Court of Judicial Commissioner, 188 
rank and precedence of Judges, 1S8 
exercise of jurisdiction, 189 
Full Bench and other Benches, 189 
transfer of cases, 189 
reference of question, 189 
difference between Judges, 189, 190 
classes of Courts, 190 
civil districts, 190 
original jurisdiction, 190, 191 
Small Cause Court jurisdiction, 191 
jurisdiction in certain proceedings, 191, 192 
appellate jurisdiction, 192 
superintendence and control, 192, 193 
distribution of business, 193 
Judge personally interested, 193 
appointment of Judges, 193 
additional Judges, 193, 194 
place of sitting, 194 
law administered, 194 
Panchayats , 
members, 194 
disqualification, 194, 195 
ex-officio panchas, 195 
election, 195, 196 
Sarpanch, 196 
resignation, 196 
Village Courts , 
constitution, 196 
suits cognizable, 196, 197 
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CENTRAL* PROVINCES — continued. 

Village Courts — continued . 
place of institution, 197 
exclusive jurisdiction, 197 
disestablishment, 197, 198 
quashing proceedings, 197, 198 

CERTIFICATE, 

Dekkhan conciliation, 162 
Pensions Act, 311 

suits against foreign princes, etc., 328 
appeal to King in Council, 378 
heirship, etc., Bombay, 399 
landlord and tenant, Chota Nagpur, 580 
land revenue, 628 

CERTIORARI , WRIT OF, 25 

CESSES AND DUES, Small Cause Court, 281 

CHARITABLE TRUSTS, ENDOWMENTS, 329, 488-492 
exclusion of suit, 305 

CHIEF COMMISSIONER, exemption from jurisdiction, 31 

CHIN HILLS, 

Chins, 183 

law applicable, 1R3 

headman, 183 

civil jurisdiction, 184 

Superintendent, 184 

Assistant Superintendent, 184 

jurisdiction, 184 

withdrawal of cases, 184 

no appeal, 184 

control and revision, 184 

orders final, 184, 185 

CHITTAGONG HILL TRACTS, 119 
superintendent, 12C 
withdrawal of cases, 120 
control and revision, 120 
bar to jurisdiction, 120 

CHITTAGONG PORT TRUST, exemption frorp suit, 309 

CHOTA NAGPUR, 

incumbered estates, 481 
tenancy, revision, 573 

restriction on suits, 573, 574 

CIRCUIT OF JUDGES, 

Patna High Court, 81, 82 
Lahore High Court, 87, 88 
Rangoon High Court, 94 

COLLECTOR, 

as to his powers to deal with questions between landlord and tenant, 
chap. Ivii 

as to his powers to deal with questions of land revenue, see chap, lviii 
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COLLISION between ships, 2S4 
COMMISSION, order for, revision, 361 
COMMISSIONER, 

as to his powers to deal with questions between landlord and tenant, sec 
chap, lvii 

as to his powers to deal with questions of land-revenue, sec chap, lviii 

COMPANIES. Sec Societies, 
jurisdiction, 418 
powers of Court, 418, 410 
appeals, 419 

voluntary winding-up, 420 
COMPENSATION, Small Cause Courts, 2G0, 285 
CONCILIATORS, Dekkhan, 1G1, 162 
CONSENT to jurisdiction, 7 
CONSTITUTION, 1. 2 

CONTEMPT, 

of High Court, 20, 30, 38 

Rangoon Small Causo Court, 292 

CONTRACT, law administered, GO 

CONTRIBUTION, Small Causo Courts, 280 

CO-OPERATIVE SOCIETIES, 
exclusion of suits, 305 
winding-up, 421, 422 

COORG, 

grades of Courts, 199 
appointment of Judges, 199 
number of Courts, 199 
local limits, 199 
Judicial Commissioner, 200 
control of Courts, 200 
Indian Press Act, 200 
Commissioner, 200 

original jurisdiction, 200 
appeals, 200, 201 
second appeals, 201 
distribution, 201 
Judge interested, 201 
Small Cause Court jurisdiction, 202 
place of sitting, 202 
law applicable, 202 

religious and charitable endowments, 491, 492 
COPYRIGHT suit, 474 
COSTS, 

misstatement as to jurisdiction, 12, 4S 
suits cognizable by Small Cause Courts, 262 
whero no jurisdiction, 322 
costs of appeal, 341 
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GOStS — continued . 
appeal as to, 881 
Judicial Committee, 877 

COUNCIL, 

members exempt from jurisdiction, 81, 300 
exempt from arreBt, 268 

COUNTERCLAIM, jurisdiction, 40 

COURTS. See High Courts, Subordinate Courts, Supreme Courts 
Courts of Smadd Causes. 
authority from Parliament, 2 
existing at establishment of High Courts, 18, 19 
subordination, 293 
plaoe of suing, 815-319 

where subject-matter situate, 315, 316 
immovable property, 316 

local limits of jurisdiction uncertain, 316, 317 
compensation for wrongs, 317 
foreign judgment, 819 
objection to jurisdiction, 319 
transfer, 319, 320, 321 
withdrawal, 320 

COURT OP WARDS, 

does not affect High Court, 59 
Small Cause Court, 279 
Constitution, 494 

interference by Civil Court, 494, 495 
guardian, 495 
Ajmere , 495 
appeals, 495 
Bengal , 

application by Civil Court, 49G 
suit in Civil Court, 496 
dispute as to succession, 49G, 497 
inquiry as to disqualification, 497, 498 
Bombay , 498-500 

consent of District Court, 498 
civil disputes, 499 
bar of suits, 809, 499, 500 
withdrawal of superintendence, 500 
Central Provinces , 
suits, 500, 501 
Punjab , 

finality of orders, 502 
bar of suits, 502, 503 
United Provinces , 

Civil Courts, 809, 503 
case for opinion, 508 

COURTS OUTSIDE BRITISH INDIA, 
evidence of witnesses, 659 
examiner, 659 

ascertainment of law, 659, 6G0 
Foreign Jurisdiction Act, 6G0 

CRIMINAL COURTS, interference by Civil Court, 806 

CUSTOM, appeals, Punjab, 248, 249 



INDEX. 


673 


DARJEELING, 

scheduled district, 121 
High Court, 121 

DEBT in insolvency, 429 

DECLARATION by High Court Judges, 35, 71, 77, 85, 89 

DECLARATORY DECREE, 
valuation, 18 
suit for, 42 

Small Cause Court, 261, 283 

DECREE. Sec Preliminary Decree. 
definition, 335 

Small Cause suit to set aside decree, 283 
execution of decree, 330 

in foreign territory, 324, 325 
transfer of business, 330, 331 

DEFENCE, works of, 517 

DEHRA DHUN, 

High Court, 71 
Civil Courts, 71 

DEKKHAN AGRICULTURISTS, 
definition, 157 
limits of jurisdiction, 157 
Jagirdars, etc., 157 
Subordinate Judge, 158, 159 
Small Cause Court, 159 
no appeal, 158 
suit where reside, 159, 160 
suit for account, 1G0 
execution, 160 
Insolvency, 160 
village Munsifs, 160, 161 
revision, 161, 163 
conciliators, 161, 162 
District Judge, 162, 163 
Assistant or Subordinate Judge, 1G2, 163 
Special Judge, 163 
reference to High Court, 164 

DEKKHAN SIRDARS, 

exclusion from jurisdiction, 150-152 
Agent for trial, 151 
appeals, 151 

Assistant Agent, 151, 152 
suits for land, etc., 152 

DELEGATE, 

probate and letters of administration, 390 '302 
doubtful cases, 392 

DELEGATION, 

of judicial act, 2 
T. C.J.I. 


43 



674 


INDEX 


DELEGATION— continued. 

of powers of District Judge, 

Dekkhan, 150 
Burma, 175 

N.W. Frontier Province, 228 
Probate and administration, 890, 891 
powers of High Court, 66, 67 

Small Cause Court, 262, 268 

DELHI, 

appeal to High Court, 86 

Province, 250 

law administered, 250 

DHARWAR, 

suits against sirdars, 152 

Political Agent, 152 

suits connected with land, 152 

DISTRICT COURT, 

Bengal, etc., 106 
Bombay, 141 
Burma, 171 
Central Provinces, 190 
Madras, 205 
Punjab, 244 
Sind, 251 
defined, 293 

DISTRICT RATES, Punjab, 250 

DIVORCE. Sec Parsi Matrimonial Courts. 
Santhal Parganas, 129 
British Baluchistan, 167 
Oudh, 242 

Small Cause Court, 261 
Divorce Act, 449—451 
decree for nullity, 449 
domicil, 449 

validity of decrees, 449, 450 
District Judge, 450, 451 
High Court, 451, 452 
alimony, 453 

DOWER, Small Cause Court, 2S6 

“ DWELLS,” meaning of, 45, 46 

EASTERN BENGAL AND ASSAM, 120, 121 

ECCLESIASTICAL JURISDICTION, 64, 65 

ENDOWMENT, 

Small Cause Courts, 282 

religious endowment, 488. See Trusts. 

ERROR, WRIT OF, obsolete, 26 

EUROPEAN BRITISH SUBJECT, 
habeas corpus , 25 
ecclesiastical jurisdiction, 64, 65 
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EXCISE, exclusion of suit, 300, 305 

EXCLUSION FROM SUIT, 294-313 
Acts of State, 299 
interference with executive, 300 
hereditary offices, 302, 303 
special Acts, 304, 305 
Judicial Officers, 307 
acts in good faith, 303-311 

EXECUTION OF DECREE, 
by what Court, 323 
in foreign territory, 324 
questions, 325 
partition, 326 

transfer to Collector, 325 
appeal, 338 

King in Council, 377, 378 

EXECUTOR, 

removal of, 394 
directions to, 394 
disposal of property, 394 

EXTRAORDINARY ORIGINAL CIVIL JURISDICTION, 
Calcutta, Madras, Bombay, 48 
law, 61 
Allahabad, 72 
law, 73 
Patna, 78 
law, 79 
Lahore, 85 
law, 86 
Rangoon, 90 
law, 92 


FERRIES, 

bar to jurisdiction, 303 

“ FINAL ” means that no appeal lies, 263, note 3 

FISHERIES (BURMA), 

trial of questions, 177, 178 
appeal, 178 

FORECLOSURE, Small Causes Court, 260, 280 

FOREIGNER. See Alien. 
lunatic, 441 

FOREIGN JUDGMENT, 314, 315, 319 
FOREIGN JURISDICTION, 17, 324 
FOREIGN STATE, suit by, 327, 328 
FORESTS, 

exemption of forest officers, 310 
Forest Acts, 523 
Indian Forest Act, 524, 525 
Madras, 525-528 
Burma) 528, 529 
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FORESTS — continued. 

A j mere, 529 
Assam, 529, 530 
British Baluchistan, 531 
Hazara, 581 

Punjab Hand Preservation, 531 
FRAUD, jurisdiction based on, 7 
FRAUDULENT DECREE, place of suit, 319 

GANJAM AND VIZAGAPATAM, 
civil justice, 215 
rules, 215 

appeal to High Court, 215 
Munsif, appointment, 215 

jurisdiction, 215, 216 
Divisional Assistant, 216 
Agent’s jurisdiction, 216 
powers of Courts, 216 
original jurisdiction, 216 
appeals, 216, 217 
limit of tracts, 218 

GENERAL AVERAGE LOSS, Small Cause Court, 260, 284 

GIFTS, law administered, 32 

GODAVARI, 

Government Agent, 218 
Assistant Government Agent, 218 
District Munsif s, 218 
transfer of cases, 218-220 

jurisdiction of Government Agent and Assistants, 219 
cases within jurisdiction of more than one Court, 220 
appeals, 220 
second appeals, 220 
panchayat, 221 

GOOD FAITH, indemnity from suit, 308-310 

GOVERNMENT, 

requisitions of, 69, 76, 83, 94 

suits against, 177 

state land, 178 

Bombay, 148, 149 

Small Cause Court, 259, 279 

responsibility, 299 

GOVERNMENT OF INDIA ACT, 1915... 19-33 
GOVERNOR, 

exemption from jurisdiction, 31 , 32 
Small Cause Court, 268, 271 

GOVERNOR-GENERAL, 
regulations, 3 

alteration of boundaries, 4, 5 
exemption from jurisdiction, 31, 32 
written order, 32 
Small Cause Court, 266, 279 
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GUARDIANS AND WARDS ACT, 
Subordinate Judges, 

Bengal, etc., 113 
Central Provinces, 191 
Punjab, 246 

application to what Court, 402 
simultaneous proceedings, 402 
appointment of guardians, 403 
testamentary guardian, 403 
appeals, 404, 405 

to the King in Council, 405 
Court of Wards, 495 

GUARDIANS. See Minors. 

Guardians and Wards Act, 401 
testamentary guardian, 403 
powers of High Courts, 

Bengal, Bombay and Madras, 57 

Allahabad, 72 

Patna, 79 

Lahore, 86 

Rangoon, 91 

GUJARAT TALUQDARS, 481, 482 


HABEAS COltPUS, writ of, 25 

HAZARA FOREST, 

exclusion of suit, 531 
exemption of officers, 304 
appeal, 531 

HEREDITARY OFFICES, 

Small Cause Courts, 261, 281 
Bombay, 301 
Madras, 302, 303 
Burma, 308 
revision, 356 

HIGH COURT. See Appeae.8, Indian High Courts Acts, Judges, 
Letterb-Patent. 
definition, 293 
powers of legislature, 2, 3 
determination of value of suits, 14 
Additional Judges, 19 
constitution, 20 
tenure of office, 21 
precedence, 21 
salaries, 21 
death, 21 

Revenue matters, 26, 27 
revision, 28, 29 

superintendence over Subordinate Courts, 27 
single Judges or Division Courts, 30 
opinion of majority, 50, 74, 80, 87, 98 
local limits of jurisdiction, 30, 87, 89 
additional High Courts, 83 
Admiralty jurisdiction, 22, 62, 92 
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HIGH COURT — continued. 

Vice- Admiralty jurisdiction, 62, 79, 80 
matrimonial jurisdiction, 65, 74, 80, 87, 93 
officers, 35, 86, 71, 78, 85, 89 
advocates, 36, 37, 72, 78, 85, 89 
vacancy in office o£ Judge, 22 
jurisdiction, 22, 23 
alteration of limits, 30 

ordinary original civil jurisdiction, 38-48, 90 
extraordinary original civil jurisdiction, 48, 49, 72, 78, 85, 90 
joinder of causes of action, 49, 90 
cases under 100 rupees, 39, 48 
infants and lunatics, 57, 72, 79, 86, 91 
insolvency, 59 
law administered, 

ordinary original jurisdiction, 32, 33, 59, 60, 92 
extraordinary original jurisdiction, 61, 73, 79, 86, 92 
appellate jurisdiction, 61, 62, 73, 79, 87, 92 

testamentary and intestate jurisdiction, 63, 64, 73, 74, 80, 87, 92, 93 
single Judges and Division Courts, 66, 74, 80, 87, 93 
regulation of proceedings, 66, 74, 75, 80, 87, 93 
requisitions of Government, 69, 76, 83, 94 
powers of Legislature, 69, 70, 76, 83, 94 
rules and orders in force, 35 
place of sitting of Judges, 62, 73, 81, 87, 88, 94 
delegation of judicial act, 67 
Coorg, 200 
divorce, 251, 252 

superintendence of Presidency Small Cause Courts, 255 

HIGH COURT, BOMBAY, 
no jurisdiction in Sindh, 55 
reference from Dekkhan, 164 

HIGH COURTS ACT, 1861, 19 
1865, 19 
1911, 19 

HINDU WILLS ACT, 388 

HUNDI, suit on, 45 


IDIOTS. See Lunatics. 

“ ILLEGALLY,” 364-366 

IMMOVABLE PROPERTY, Small Cause Court, 260, 281 

IMPROVEMENT TRUST AND TOWN PLANNING, 
Bombay, 509, 510 
Calcutta, 510-513 
Rangoon, 513, 514 
United Provinces, 514-516 
Punjab, 516 

INAMDARS (Bombay), 
trial of suits, 153 
appeals, 153, 154 
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INCOME TAX, 

statement of oases, 424, 425 
exclusion of suit, 303 

INCUMBERED ESTATES, 479, 482. See Taluqdabs. 
Chota Nagpur, 481 
Sindh, 481 

INDIAN PRESS ACT. See Press Act. 

INDIAN SUCCESSION ACT. See Succession Act. 

INDIAN TRUSTS ACT. See Trusts Act. 

INDIGO CONTRACTS (BENGAL), 110, 111 

INFANTS. See Guardians, High Courts, Minors. 

INJUNCTION, 

Small Cause Court, 2G0, 282 
to restrain suit, 4G, 47 

INSANE PERSON, CONVEYANCE, 283 

INSOLVENCY 

right to order, 42G 
proceedings in another Court, 428 
Presidency Towns , 
jurisdiction of single Judge, 427 
delegation of powers, 427 
powers, 427, 428 
appeals, 428, 430 
small estates, 430 
restriction, 429 
conditions, 429, 430 
deceased insolvent, 430 
annulment, 430 
acts in aid of other Court, 430 
Provincial , 431-435 

Bengal, etc., transfer to Additional Judge, 108 

revision, 357 

jurisdiction, 481 

Small Cause Court, 431 

Subordinate Courts, 431, 432 

powers, 432 

Hindu joint family, 432 

local jurisdiction, 432, 433 

Appeals, 433, 434 

Courts ancillary, 434, 435 

Official Receiver, 435 

bar of certain proceedings, 435 

warrants of Bankruptcy Court, 435 

INSURANCE, 420, 421 

Small Cause Court, 285 

INTERLOCUTORY JUDGMENT, 

revision, 359, 360. See Appear to King in Council 

INTESTACY, BENGAL, etc., 397, 398 
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INTESTATES JURISDICTION, High Courts, 63, 64, 73, 74, 80, 87, 92, 93, 
888,389 

“ IRREGULARITY,” 364-870 
waiver, 8 

IRRIGATION. See Canals. 

(Ajmere) exelusion of suit, 805 
Ajmere, 436 
Bengal, 426 

water rates, 436 
Bombay, 447 
Bihar and Orissa, 489 

JAGIRDARS. See Dekkhan Agriculturists. 

Ajmere and Mairwara, succession, 104 
Bombay, jurisdiction, 153 
appeals, 153 
execution, 154 
second appeals, 154 

JALPAIGURI, 

Scheduled District, 121 
High Court, 121 

JOINDER OF CAUSES OF ACTION in High Court, 49, 50, 90 

JUDGES. See High Courts, Personal, Interest. 

High Courts, 

Exemption from arrest, 31, 268 

constitution of Courts, 20 

tenure of office, 21 

precedence, 21 

salaries, 21 

vacancy, 4, 22 

Orissa, 83 

opinion of majority, 50, 74, 80, 87, 92 
Subordinate Courts , 

suspension and removal, 115 

interested Judge, 116, 175, 208, 231, 232, 241, 293 

protection from suit, 307 

JUDGMENT, 

within meaning of Letters-Pat ent , 51-56 
suit on in Small Cause Court, 283 

foreign judgment, 283, 314, 315, 319 

JUDICIAL COMMISSIONER, 

British Baluchistan, 65 
Central Provinces, 188 
Coorg, 199 
N.-W. Frontier, 228 
Oudh, 235 
Sindh, 251 

Chota Nagpur, 678, 679 

JUDICIAL COMMITTEE. See Appeal to King in Council. 
constitution, 874-376 
assessor, 876 * 


resignation,' 376 
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JUDICIAL COMMITTEE — continued, 
reference of appeals, 377 
costs, 377 

execution of decrees, 377, 378 

JUDICIAL OFFICER, suit against, 307 

JURISDICTION. See Consent, Courts, High Courts, Revenue, Vai.ua.- 
tion op Suits, Waiver. 
meaning of term, 1, 2, 360, 861 
Court to decide question, 5, 6 
time for objection, 6, 319 
second appeals, 6 
effect of want of, 0 
fraud, 7 

arbitration by Judge, 7 

subsequent event, 9 

submission to, 9 

nationality, 9 

ascertainment of, 10 

pecuniary value of suit, 11 

mosne profits, 14 

decree for sum in excess of, 14 

incidental relief, 16 

extra territorial, 16, 17 

assignment to British Courts, 17 

restrictions, 294 

suits of civil nature, 294 

dignity or honorary office, 294 

caste questions, 295, 296 

religious rites, 29G-299 

acts of State, 299 

responsibility of Government, 299 

revenue matters, 300 

special tribunal, 300 

municipality, 300 

exclusion, 303-312 

acts done in good faith, 308—311 

Pensions Act, 311, 312 

pending suits, 313 

res judicata , 313, 314 

objections, 319 

testamentary and intestate, chap, xxxi 
under special Acts, 387 

KACHIN HILLS, 
law applicable, 185 
headman, 165 
jurisdiction, 185, 186 
Assistant Commissioner, 186 
withdrawal of case, 186 

KAIRA, incumbered estates, 480, 481 

KARACHI, 251 

KHANDESH. See Dekkhan Sirdars. 

KHONDMALS. See Anguu. 

KHOTI SETTLEMENT, exclusion of suit, 639 
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LACCADIVE ISLANDS AND MINNICOY, 
law applicable, 221 
custom, 221 

constitution of Civil Courts, 221, 222 
transfer of suits, 222 
reference to assessors, 222 
appeals, 222 
inherent powers, 222 

LAND, 

suit in High Court, 40-43, 90 

Small Cause Court, 260, 281 

LAND ACQUISITION ACT. See Acquisition of Land. 

LANDHOLDER (BURMA), acquisition or loss of right, 176 

LANDLORD AND TENANT, chap, lvii 
Revenue Courts, 539 
Agra Province , 539 
extent, 539, 540 
settlement of rent, 540, 541 
appeal, 541 
resumption, 541 

jurisdiction of Revenue Courts and appeals, 541-545 
grades of Courts, 546 
jurisdiction and appeals, 546-549 
revision, 549 
transfer, 549, 550 
reference to High Court, 550 
objection to jurisdiction, 551 
denial of tenancy, 552 
reference to Revenue Court, 552 
Kaswar Raja, 553, 554 
Ajntere , 

when suit lies, 554 
Assam , 

jurisdiction of Civil Courts, 555 
appeals, 555, 556 
Small Cause Courts, 556 
suits for rates, etc., 556 
rent recovery, 556 
Bengal, 

Rent Act, 556, 560 

cognizance of suits, 556-558 
suits against Agents, 556 
ejectment of cultivators, 557, 558 
appeals, 558-560 
revision, 559 
Tenancy Act, 560-568 
bar to suits, 561 
appraising produce, 561 
acquisition of land, 562 
common manager, 562 
jurisdiction of Civil Court, 562, 565, 566 
bar of jurisdiction, 568, 664 
appeals, 566, 567 
transfer, 567, 568 
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LANDLORD AND TENANT — continued. 

Bengal — continued . 

Tenancy Act — continued . 

rights of pasturage, etc., 568 
water rates, 568, 569 
rent restriction, 569 
Bombay , 
jurisdiction, 569 
Central Provinces , 
powers of Revenue Oihoors, 569, 570 
appeals, 570 

bar to jurisdiction of Civil Courts, 570-572 
jurisdiction, 572 
Chota Nagpur , 

suit before Revenue officer, 578 
appeal and revision, 573 
restriction on suits, 573, 574 
in what offico, 574 

suits cognizable only by Deputy Commissioner, 575, 576 
bar of suits, 577 
appeals, 577-579 
revision, 578 

Judicial Commissioner, 578, 579 
certificate procedure, 580 
Special Appellate Court, 581 
Madras , 581-591 
bar to suits, 582 
Civil Courts, 582 
appeal, 582, 583, 586-589 
ejectment, 583 
Revenue authority, 583 
revision, 583, 589, 590 
settlement record, 583 
record of rights, 584, 585 
acquisition of land, 585 
suits and applications, 586 
second appeal, 589 
transfer, 589, 590 
place of suit, 590, 592 
suit for damages, 591 
Orissa , 

Civil Court, 591 
transfer, 591, 594 
appeal, 591, 592, 594, 596, 597 
revision, 592 
rent suit, 592-594 
bar to jurisdiction, 594, 595 
record of rights, 595 
collector, 595, 596 
Oudh , 

bar of Civil Court, 597-600 
grades of Courts, 600, 601 
appeals, 601, 602, 604 
second appeal, 602 
review, 602 
transfer, 603 
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LANDLORD AND TENANT— continued. 

Oudh — continued. 

reference to*Judicial Commissioner, 603 
objection to jurisdiction, 60S, 604 
Punjab % 

jurisdiction of Revenue Officers, 604-609 
distribution, transfer, 609 
appeals, 609, 610 
revision, 610, 611 
reference to Civil Court 611, 612 
* question of jurisdiction, 612, 613 

place of sitting, 618 
death, etc., of Collector, 618 
conferment of powers, 618, 614 
Scmthal Parganas , 
change of rent, 614 
appeals, 614, 615 
revision, 615 

LAND REGISTRATION, reference to Civil Court, 623, 624 

LAND REVENUE, 

restriction on jurisdiction, 616 
Ajmere , 

partition, 616, 617 
istimrari estate, 617 
“ bhum, M 617 
maintenance, 617, 618 
Assam , 

resumption, 618 
registration, 618 
perfect partition, 619 
bar to jurisdiction, 619, 620 
Bengal , 

pat war is, 621 
assessment, 621 
appeals, 621 
suit, 621, 622 
land revenue sales, 622 
suit in Civil Court, 622, 623 
special register, 623 
land registration, 623, 624 
estates partition, 624-627 
Calcutta , 

bar to jurisdiction, 627 
trial of suit, 628 
Bihar and Orissa, 

certificate procedure, 628 
suits, 628, 629 
bar to jurisdiction, 680 
Scmthal Perganas, 680 
Bombay, 

exemption from land revenue, 631 
bar of certain suits, 681 
exceptions, 684, 685, 
appeal, 686 

reference to High Court, 686, 687 
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LAND REVENUE — continued, 

Bombay — continued, 
eviction, 637 
entry in record, 637 
Bombay City , 

Revenue Judge, 638 
appeal, 638 

0 Khoti Settlement, 638 
Burma , 
appeals, 639 

bar to jurisdiction, 639-641 
Central Provinces , 
boundaries, 642 
questions, 642 
suits, 642, 643 
bar to jurisdiction, 643-645 
disputes, 645 
entry in record, 645 
fraudulent transfer, 646 
distrained property, 646 
engagement with tenants, 646 
bar of Civil suits, 646-648 
Madras Presidency , Civil Courts, 648 
City of Madras , 
ground rents, 648 

suits against Revenue Officers, G48, 049 
Malabar , 

land registration, 649 
bar of jurisdiction, 649 
Punjab , 

entry in record, 649 
remedies, 649, G50 
suit against certified purchaser, 650 
questions of title, 650, 651 
powers of Revenue Officers, 651 
bar of jurisdiction, 651, G52-G54 
United Provinces , 

Annual Register, 654 
questions of title, 655 
bar of suits, 655-658 
arbitration, 656 

LAW ADMINISTERED. Sec High Court. 
Aden, 97 

Ajmere and Mairwara, 105 
Chittagong Hill-Tracts, 119 
Santhal Parganas, 126 
Chota Nagpur, 130. 

British Baluchistan, 169 
Burma, 174, 176 
Arakan Hills, 181, 182 
Chin Hills, 183 
Kachin Hills, 185 
Shan States, 186, 187 
Central Provinces, 194 
Coorg, 202 

Madras, City Court, 204 
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LAW ADMINISTERED— —continued * 

Madras District Courts, 208 
Godavari, 218 

N.-W. Frontier Province, 223 
Upper Tanawal, 282 
Oudh, 242 
Punjab, 249 
Sindh, 253 

Presidency Small Cause Court, 257 
Provincial Small Cause Court, 288 
Rangoon Small Cause Court, 290 

LEAVE. See Sanction. 
to institute suit, 47, 48 
waiver, 7—9 

amendment after leave, 47 
waiver, 7-9 
by officer, 48 

LEGACY, Small Cause Court, 283 

LEGAL PRACTITIONER, 
revision, 867 

admission and suspension, 440 

LEGISLATURE, 
powers, 2, 8 

powers preserved, 69, 70, 76, 83, 88, 94 
LETTERS OF ADMINISTRATION. See Administration. 

LETTERS-PATENT, 

Calcutta, Madras and Bombay, 85-70 

Allahabad, 71-76 

Patna, 77-83 

Lahore, 84-88 

Rangoon, 89-94 

LIBEL, Small Cause Court, 260, 285 
LIMITATION, revision, 365, 368 

LITTLE COCOS AND PREPARIS ISLANDS, law administered, 182 
LUNATICS, 

jurisdiction of High Courts, 57, 72, 79, 86, 91 

Lunacy Act, 441—446 

reception order, 441 

from foreign states, 441 

asylums, 442 

maintenance, 442 

inquisition in Presidency town, 442 

outside Presidency town, 444, 445 
custody, 448, 445 
management of estate, 443, 445 
disposal of property, 443 
partnership, 443 j 
Courts of Wards, 448, 445 
charge by Collector, 445 
guardian and manager, 445 
cesser of proceedings, 446 
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LUNATICS — continued . 

accounts of manager, 446 
appeal, 446 
removal, 446 


MADRAS. Sec High Court. 

Courts in Presidency, 203 
City Civil Court, 203 

jurisdiction, 203, 204 
transfers, 204 

appointment, removal, and suspension of Judges, 2 4 
powers of Court, 204 
law administered, 204 
appeals, 205 

High Court jurisdiction, 205 
Provincial Courts, 205 
District Courts, 205 
Sub- Judges and Munsifs, 205 
locality, 205, 206 
vacancy, 206 

appointment to vacancy, 206 
annulment of appointment, 206 
local limits, 206 
jurisdiction, 206, 207 
appeals, 207 
District Judge, 207 
valuation, 208 
law administered, 208 
Judge interested, 208 
suspension, 208 
inquiry, 209 
control, 210 

Small Cause Courts, 210 

MADRAS ADMINISTRATION OP ESTATES, 898 
appeals, 898 

MADRAS ESTATES LAND ACT, 581-591 
exclusion of suits, 582, 585, 586 
revision, 357 

MADRAS LIMITED PROPRIETORS, exclusion of suit, 303 

MAGISTRATE, suit against, 307 

MAHRATTA. See Southern Mahbatta Country, 

MAINTENANCE, 
suit for land, 42 
Small Cause Courts, 286 
of lunatics, 442 

MAIRWARA. See Ajmerb and Mairwaba. 

MALICIOUS PROSECUTION, Small Cause Court, 260, 285 

MAMLATDARS, COURTS OP, 154-157 
joint mamlatdar, 154 
transfer, 155 
powers, 155 
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MAMLATDARS, COURTS OF — continued, 
injunction, 155 
possession, 156 
bar of appeal, 156 
revision, 156 

bar of certain suits, 156, 157 
Sindh, 156, 254 
hereditary offices, 157 

MANDALAY, sitting of High Court, 94 

MANDAMUS, WRIT OF, 23 

MARRIAGE!* See Divorce, Minors, Natives Converts. 
certificate, 447 
consent, 447 
person forbidding, 448 

MARRIED WOMAN, acknowledgment by, 457 

•‘MATERIAL IRREGULARITY,' * 364-870 

MATRIMONIAL JURISDICTION, High Courts, 65, 74, 80, 87, 93 

MEDICAL ACTS, exclusion of jurisdiction, 305, 309 

MEMORANDUM OF APPEAL, return of, 337 

MERCHANT SHIPPING, 
sale of ship, 458 
suit for wages, 458, 459 
removal of master, 459 
ships lying off coast, 460 
survey, 460 

Burma coast lights, 461 
Naval Courts, 461 

MESNE PROFITS, 
jurisdiction, 14 
Small Cause Court, 284 
appeal to King in Council, 382 

MINICOY. See Laccadive Islands. 

MINISTERS, exempt from jurisdiction, 31 

MINORS. See Guardianship of. 

appointment of guardians, 401-403 
removal of guardians, 404 
marriage, 404 
appeal, 404, 405 

MONG LANG, 187 

MONG MIT, 187 

MORTGAGEE, minor or lunatic, 483 

MUCHANDI, exempt from Bombay Regulations, 140 

MUKADDAM, 195, note 

MUNICIPALITIES, 462-472 

Interference by Civil Court, 301, 302 
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MUNICIPALITIES — continued, 
when civil suit lies — 

A j mere, 462* 

Assam, 462, 463 
Bengal, 463, 464 
Bihar and Orissa, 464 
Calcutta, 464—466 
Bombay district, 466, 467 
revision, 858 
Bombay city, 467 

reference to High Court, 467, 4G8 
appeal to Small Cause Court, 467, 468 
appeal to High Court, 468 
revision, 358 

Madras districts, 469, 470 
* Burma, 470, 471 
Punjab, 471 

roferenco of appeals, 471 
MUNSIFS (HONORARY), 132-136 

NATIONALITY, of parties, 9 

NATIVE CONVERT, 

dissolution of marriage, 456, 457 
suit for conjugal socioty, 456, 457 
reference to High Court, 457 

NAVAL COURTS, 461 

NICOBAR ISLANDS. Sec Andaman and Nicohab Islands. 

NORTH-WEST FRONTIER PROVINCE. See Ui’PKU Tana wad. 
reference to High Court in enactments, 223 
law applicable, 223 
Judicial Commissioner, 223, 224 
Registrar, 224 
rulers, 224 

classes of subordinate Courts, 224 
civil divisions and districts, 224 
Divisional Courts, 224, 225 

distribution of business, 225, 227 
original jurisdiction, 225 
subordinate Judges and Munsifs, 225 
jurisdiction, 226 

special Judges and Benches, 226, 227 
Small Cause Court powers, 227 
suspension and removal, 227 
delegation of District Judges' powers, 228 
appeals, 228 
second appeal, 229 

power of Subordinate Judges, 229, 230 
reference to Judicial Commissioner, 230 
revision, 230 

additional Divisional and District Judges, 231 
transfer of cases, 227, 231 
Judicial Commissioner interested, 231, 232 

OFFENCE AGAINST PROPERTY, Small Cause Court, 285 
T. O.J.I. 


44 
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OFFICER OF GOVERNMENT, 
suits against, 279 
Judicial Officer, 307 

OFFICIAL RECEIVER, in insolvency, 435 
OFFICIAL TRUSTEE, 486 

ORISSA, 

Judges to visit, 81 
subordinate Courts, 106—117 

OUDH, 

grades of Courts, 235 
number of Judges, 235 
appointment, 235 
additional Judges, 236 
temporary charge, 236 
additional Judicial Commissioner, 236 
jurisdiction, 237 
distribution of business, 237 
Bench, 237-239 

difference of opinion, 238, 239 
District Judge, 239 
local limits of jurisdiction, 239, 242 
original jurisdiction, 239, 240 
appeals, 240, 241 

reference to Subordinate Judge, 240, 241 
Judge interested, 241 
Small Cause Courts, 241 
Divorce, 242 

suspension and removal, 242 


PANCHAYAT COURT, 

Angul, 123 
Bihar, 131 

United Provinces, 136 
Central Provinces, 194-198 
Madras, 211, 212 
Godavari, 221 
Punjab, 260 

PARLIAMENT gives authority to Courts, 2 

PARSI MATRIMONIAL COURTS, 453-456 
District Court, 453 
delegates, 454, 455 
appeals, 456 

PARTITION, 
valuation, 13 

Small Cause Court, 260, 280 
execution by Collector, 325 
land outside jurisdiction, 824, 325 
revenue-paying estates, 

Assam, 619, 620 
Bengal, 624-627 
Sambalpur, 628 
United Provinces, 655 
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PARTNERSHIP, WINDING-UP, 
lunatic, 443 

Small Cause Court, 2G0, 234 

PATENTS, 473 

suits for infringement, 473 
Small Cause Courts, 260 

PATWARIS, SUITS BY, 621 

PAUPER APPEAL TO KING IN COUNCIL, 384 

PEGU, validation of acts of officers, 182 

PENSIONS ACT, 311, 312 

PERSONAL INTEREST OP JUDGE, 104,116,170,176,193,201,208,241 

POSSESSION, SUIT FOR, valuation, 13 

PRE-EMPTION, valuation, 13 

PRELIMINARY DECREE, whore no appeal, 341 

PREPARIS ISLAND, law, 182 

PRESIDENCY SMALL CAUSE COURT ACT. See Small Cause Court 
(Presidency Towns). 

PRESIDENCY TOWNS, boundaries, 38 

PRESS ACT, 

Ajmere and Mairwara, 103 
Coorg, 200 

PRINCES, 

suits by, 327 
suits against, 328 

PRIVILEGE, waiver of, 8 

PRIVY COUNCIL. See Appeal to King in Council. 

PRIZE COURTS, 

constitution, 414, 415 
appeal, 414 

PROBATE. See Probate and Administration Act. 

High Courts, 387 
power to grant, 390 
conclusiveness, 391 
unlimited, 391, 392 
appeals, 393 

Administrator-General, 389 
sealing in United Kingdom, 400 

PROBATE AND ADMINISTRATION ACT, 

Subordinate Judges, 

Bengal, 113 
Punjab, 246 
Sindh, 251 
Hindus, 389 
District Judge, 389, 390 
High Court, 389 
applications, 390 
fixed abode of deceased, 390 



692 


INDEX. 


PROBATE AND ADMINISTRATION ACT — continued. 
delegate, 390, 391, 392 
appeals, 893 

disposal of property, 393 
concurrent jurisdiction, 394 

PROCLAMATION, revision, 357 

PROHIBITION, WRIT OP, 24 

PROPRIETARY ESTATES VILLAGE SERVICE, 303 

PROVIDENT PUNDS ACT, revision, 362 

PROVINCE, alteration of boundaries, 80 

•PROVINCIAL S MA LL CAUSE COURTS. Sec Small Cause Coubt 
(Provincial). 

PUBLIC ACCOUNTANT’S DEFAULT ACT, revision, 359 

PUBLIC DUTIES, enforcement, 23, 24 

“ PUBLIC PURPOSES,” 505, 506 

PUNJAB, 

Chief Court, 84 
High Court, 84-88 
alienation of land, 417 
revision, 417 

PUNJAB CIVIL COURTS, 
classes of Courts, 243 
Civil districts, 243 
District Judges, 243 
additional Judges, 244 
Subordinate Judges, 244 
original jurisdiction, 

District Judge, 244 
Subordinate Judges, 244 
local limits of jurisdiction, 245 
Special Judges and Benches, 245 
Small Cause Court jurisdiction, 245, 246 
place of sitting, 246 
suspension and removal, 246 
control, 246, 247 
distribution of business, 247 
delegation of District Judge’s powers, 247 
appeals, 247 

transfer, 248 

\ second appeal, 248, 249 
custom, 249 
revision, 249 

conferment of powers, 249 
law in force, 249 
district rates, 250 
village Courts, 5250 

PUNJAB TENANCY ACT, 604-614 


QUO WARRANTO , WRIT OP, 24 
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RAILWAYS, 

oom mission, 585, 586 
appeals, 586 
exclusion of suit, 804 
execution of order, 537 
dissolution, 587 
bar of jurisdiction, 537, 538 
Railway Board, 588 

recovery of penalties, 538 

RANGOON. See Small Oause Court, Rangoon Arbitration Act, 519 

RANGOON HIGH COURT, 89-94 

RANGOON PORT TRUST, exemption from suit, 308 

RATES, Punjab, 250, 252 

RECEIVER, in insolvency, 435 

RECEPTION ORDER. See Lunatics. 

RECTIFICATION OF INSTRUMENT, Small Cause Court, 260, 282 

REDEMPTION, 
valuation, 13 
suit for land, 43 
Small Cause Court, 260, 280 

REFERENCE, 

to High Court, 353, 354 

A j mere and Mairwara, 101 

Dekkhan, 164 

Punjab, 611, 612 

waste lands, 533 

alluvial lands, 534 

under Military Transport Act, 232 

REFUND OF ASSETS, Small Cause Court, 2S3 
REGISTRATION (CENTRAL PROVINCES), bar to suit, 303 

REGISTRATION OF DOCUMENT, 
suit in case of refusal, 478 

REGULATIONS, by Governor-General, 8 

RELIGIOUS ENDOWMENTS, 
appeals, 336, 492 
revision, 357 

RELIGIOUS RITES, ETC., when questions triable, 296-299 
REMOVAL, 

of case by High Court, 49, 49, 72, 78, 85, 90 
of lunatic, 446 

RENT. See Landlord and Tenant. 
assessment, 280 
special powers, 280 
distress, 266 

RESCISSION, 

of leave to sue, 48 

of contract, Small Cause Courts, 260, 282 
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RESERVED OFFICES, 5 

RESIDENT, ADEN, 
jurisdiction, 
original, 95 
appellate, 96 
reference, 96, 97 
Small Cause Court, 97 

RES JUDICATA , 813, 314 

RESTITUTION OF CONJUGAL RIGHTS, 447, 455 

REVENUE, 

Civil Courts cannot interfere with, 300 
Small Cause Court, 259 
Upper Burma, 178, 179 

REVIEW, 831, 332 
appeal, 332 

British Baluchistan, 16S 

REVISION. See Andamans, Dekkhan Agriculturists, Landlord and 
Tenant. 

by High Court, 28, 29, 354-373 
over what Courts, 355, 356 
interlocutory order, 359 
' orders without jurisdiction, 361, 362 
erroneous construction of law, 363, 364 
limitation, 365, 368 
“ illegally,” etc., 364-870 
discretion, 370, 371 
another remedy available, 371 
discretion of High Court, 371 
objection to valuation, 372 
Land Acquisition, 357 
Legal Practitioners, 357 
Small Cause Court, 275, 356 
Andaman and Nicobar Islands, 119 
Angul, 125 

Chittagong Hill Tracts, 120 
Santhal Parganas, 127, 129, 130 
Maznlatdars, 156 

North-West Frontier Province, 230 
Upper Tanawal, 233 
Punjab, 249 
alienation of land, 417 
Madras Village Courts, 213 

RULES, 

for High Courts, 66, 74, 75, 87, 93 
subordinate Courts, 27 


SALARIES OF HIGH COURT JUDGES, 22 

SALE, suit for, 42 

SANCTION 

for suit, 310, 311 
waiver. 
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SANTHAL PARGANAS, 
classes of Courts, 125 
superintendence, 125 
suit exceeding 1000 rupees, 125, 126 
Courts established under Act XII of 1387. ..126, 127 
appointment of Judges, 126 
original jurisdiction, 126 
law in force, 126 
appeals, 126, 127 
suits during settlement, 127 
revision, 127 

Officers appointed under Act XXVII of 1855, 
jurisdiction, 128 
District Court, 128 
control, 129 
appeals, 129 
Divorce Act, 129 
second appeals, 129 
revision, 130 

distribution of business, 130 
transfer of proceedings, 130 

SARANJAMIDARS, COURTS OP, 153 

SATARA, 152 

SEALS OP HIGH COURTS, 35, 71, 77, 85, 89 

SECOND APPEAL. See Appeal from Appellate Decree. 

SECRETARY OF STATE, 
responsibility, 299 
exemption of Councillors, 306, 307 

SEDUCTION, Small Cause Court, 285 

SET OFF, Presidency Small Cause Court, 258, 259 

SETTLED ESTATE, 

Bengal, 475 
Oudli, 475, 476 

SHAN STATES, 

law applicable, 186, 187 
declaration as to territories, 187 
jurisdiction of Chiefs, 187 
civil justice by officers, 187 
Mong Mit, 187 
Mong Lang, 187 

SHOLAPUR, 152 

SINDH CIVIL COURTS, 

High Court, Bombay, barred, 35, 251 
probate and letters of administration, 251 
Judicial Commissioner, 156, 251 
appointment and removal, 251 
District Court, 251 
subordinate Civil Courts, 252 
appeals, 252 
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SINDJEL CIVIL COURTS— continued. 
suspension and removal, 252 
Court of Judicial Commissioner, 253 
difference of opinion, 258 
control over Courts, 253 
law administered, 253 
Thar and Parkar, 254 
Commissioner, 254 
Mamlatdars* Court, 156, 254 

SINDH INCUMBERED ESTATE, 480, 481 

SLANDER, Small Cause Courts, 260, 285 

SLAVE TRADE, 

Aden Court, 97, 98 
Admiralty, 407, 412, 413 

SMALL CAUSE COURT (PRESIDENCY TOWN), 

Judge of Madras City Court, 204 
establishment, 255 
superintendence, 255 

appointment, suspension and removal of Judges, 255, 256 
rank and precedence, 256 
absent Judge, 256 
Registrar, powers of, 256, 257, 263 
distribution of business, 257 
difference of opinion, 257 
law administered, 257 
local jurisdiction, 257 
jurisdiction, 258, 259 
residence of defendant, 259 
suits, where no jurisdiction, 259, 260 
consent jurisdiction, 261 
suits, officers of Court, 261, 262 
execution, 262, 263 
non-judicial Acts, 262, 263 
transfer, 263 
new trial, 263, 264 
removal to High Court, 264, 265 
immovable property, 265 
distress for rent, 266 
reference to High Court, 267, 267 
as to jurisdiction, 358, 854 
exemption from arrest, 268 
reference under Municipal Act, 464 

SMALL CAUSE COURT (PROVINCIAL), 
special Courts, 269 
establishment, 269, 270 
Judge, 270 

additional Judge, 270 
Bench, 270, 271 
difference of opinion, 270, 271 
Registrar, 271, 272, 273, 274 
cognizance of suits, 272, 279-288 
exclusive jurisdiction, 272 
adjournment, 274 
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SMALL CAUSE COURT (PROVINCIAL) - continued. 
question of title, 274' 
appeals, 

fine, 274 
insolvency, 275 
revision, 275 

finality of decrees and orders, 27G 

subordination of Courts, 276, 277 

abolition of Court, 277 

Judge may bold other office, 277 

suits excepted from cognizance, 279—283 

law administered, 288 

cantonment Courts, 288 

reference as to jurisdiction, 358, 359 
powers given to other Courts, 271, 272, 277 
Aden, 97 

Ajmere and Mairwara, 101 
Bengal, Agra, etc., 114 
Bombay, 146 
British Baluchistan, 169 

Burma, 173 ^ 

Coorg, 202 
Madras, 210 

North-West Frontier Province, 227 
Oudh, 241 
Punjab, 245 

SMALL CAUSE COURT (RANGOON), 
establishment, 289 
superintendence, 289 
appointment of Judges, 289, 290 
additional Judges, 290 
rank and precedence, 290 
absent Judge, 290 
law administered, 290 
jurisdiction, 

local limits, 290 
pecuniary limits, 290 
bar of suits, 291 
consent, 291 

occupation of property, 291 
suit to try title, 291 
appeals, 291 
revision, 292 

finality of decrees and orders, 292 
contempt of Court, 292 
powers given to Registrar, 292 

SOCIETIES, 

provident insurance, 420, 421 
life assurance, 421 
registration, 422 
dissolution, 422 
religious societies, 422, 423 

reference to High Court, 42 3 

SOUTHERN MAHRATTA COUNTRY, person*. of rank, 162 
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SPECIAL JUDGE, Dekkhah, 163 ■ • 

SPECIAL TRIBUNAL, 

exclusive jurisdiction, 300 
municipality, 301 

SPECIFIC PERFORMANCE, 
suit for land, 42 
Small Cause Court, 260, 262 
SPECIFIC RELIEF ACT, appeal, 337 
STAMPS, reference to High Court, 477, 478 
STATE, ACTS OF, 299 
STATE LAND, BURMA, 178 
STATUTORY LAW, 61 
SUBMISSION TO JURISDICTION, 9 

SUCCESSION ACT. See Letters op Administration, Probate. 
to whom applies, 388 
power to exempt from Act, 388 

power to grant probate and letters of administration, 390 
delegates, 391 
appeals, 393 

SUCCESSION CERTIFICATES, 394, 395 
inferior Courts, 396 

SUCCESSION (PROPERTY PROTECTION) ACT, 396, 397 
disputes, 896 
safety of assets, 397 
appointment of curators, 397 
revision, 358 

SUITS, 

of a civil nature, 294-312 
dignity, 294, 295 

caste and religious 'usages, 295—298 
acts of State, 299 
interference with executive, 300 
Revenue Court, 300 
Special Tribunal, 301 
exclusion of jurisdiction, 303—312 
place of institution, 315-319. 
transfer, 319-322 

SUPERINTENDENCE, over subordinate Courts, 27 
SUPREME COURTS, jurisdiction, 18 

TALUQDARS, 

stay of proceedings, 

Ajmere, 479 

reference, 105 
Ahmadabad, 480 
Broach and Kaira, 480 
Sindh, 480 
Bundelkhand, 480 
Gujarat, 481 
appeal, 482 
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TANAWAIi. Sec Upper Tanawal, 232, 233 

TENANCY. See Landlord and Tenant. 

TENASSERIM, validation of Acts, 182 

TENURES. See Landlord and Tenant. 

Bombay tenures, 569. 

TESTAMENTARY AND INTESTATE JURISDICTION. See High Courts, 
Probate. 

THAR AND PARKAR, 254 

TITLE DEEDS, suit for, 42 

TOWN PLANNING, 

Bombay, 516, 517 
Madras, 517 

TRADE MARK, Small Cause Court, 260 

TRANSFER. Sec Removal, Landlord and Trnant, Land Rfv . n je. 
Santhal Parganas, 130 
Dekkhan, 162 
Burma, 174 
United Provinces, 133 
N.-W. Frontier Province, 227, 231 
Godavari, 220 

where suit can be instituted in more Courts than one, 319, 320 
general power, 320, 321 

TRANSPORT, MILITARY, 232 

TREASURE-TROVE, exclusion of suit, 303 

TRUST, 

Indian Trust Act, 486, 487 
appeal, 336 

Small Cause Court, 260, 282 
suit for land, 43 

Public Religious and Charitable, 488-493 
dispute as to succession, 489 
Committee, 489 
breach of trust, 490 
power to apply, 490, 492 
directions, 491 
Coorg, 491, 492 
appeal, 492 
Mabomedan law, 493 

TRUSTEE. See Trust. 
lunatic, 483 
minor, 483, 484 
without heir, 484 
unborn, 484 

appointment of person to convey, 484 

vesting order, 484 

appointment, 485 

opinion of Court, 485 

Official Trustee, 485, 486 

powers of Cou*t, 487 

appeal, 487 
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UNITED PROVINCES, 
honorary Munsifs, 1S2 
jurisdiction, 182, 188 
institution of suits, 183 
transfer, 183 

judgments and orders of Benches, 135 
procedure after decree, 184, 135 
sections inapplicable, 185, 136 
village panchayats, 186-189 
panohes, 186 
sarpanch, 136 

suspension and dissolution, 137 
vacancies, 137 
quorum, 137 

suits cognizable, 137, 138 
enhanced powers, 138 
panch interested, 138 
exclusive jurisdiction, 138 
reference, 188 
quashing proceedings, 139 

UPPER TANAWAL, 232, 233 
laws in force, 232 
vesting of jurisdiction, 232 
mode of administering justice, 233 
exclusion of ordinary tribunals, 233 
revision, 233 

definition of boundaries, 233 
rules, 233 


VAKILS, ADMISSION OP, High Courts, 36, 72, 78, 85, 89 

VALUATION, 

determining jurisdiction, 11, 12 
rules, 11 

suit for partition, 13 
possession, 13 
declaration, 13 
accounts, 13 
redemption, 13 
pre-emption, 13 

determination by High Court, 14 
objection on appeal, 16 
approximate, 16 
incidental relief, 16 
Judicial Committee, 16 

VICE-ADMIRALTY COURT. See Admiralty Court. 
appeal to King in Council, 408 

VILLAGE COMMUNITY, Small Cause Court, 28G 

VILLAGE COURTS. See United Provinces. 

Central Provinces , 
establishment, 194 
disqualification of panch, 194, 195 
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VILLAGE COURTS —continued. 

Central Provinces — continued . 
constitution, 196 
suits cognizable, 196, 197 
exclusive jurisdiction, 197 
commissions, 197 
disestablishment, 197, 198 
Dekkhan , 

suits triable, 160, 161 
transfer, 161 
personal interest, 161 
revision, 161, 163 
conciliator, 161, 162 
special Judge, 163 
Madras, 

establishment, 210 
village Munsif, 211 
suspension or removal, 211 
Panchayat Court, 211, 212 
cognizance of suits, 212 
jurisdiction by consent, 212 
Court in which suit instituted, 212 
incidental determination, 213 
transfer, 213 
revision, 213 
rules, 214 
Punjab , 260 

VILLAGE LAND DISPUTES (MADRAS), roforonco, 214, 216 
VILLAGE SERVICE, exclusion of suit, 303 
VIZAGAPATAM. See Ganjam and Vizaoafatam. 

WAIVER, 

objection to jurisdiction, 7, 9 
irregularity, 8 
privilege, 9 

permission to sue, 8, 9 

WARDS. See Court op Wards, Guardians. 

WASTE, SUIT TO RESTRAIN, Small Cause Court, 281 

WASTE LANDS, 
claims, 532 
special Courts, 532 
no appeal or revision, 533 
reference to High Court, 533 

WATANDAR, suit, 302 

WILLS. See Probate. 

Hindu Wills Act, 368 

WINDING UP 

Companies and Societies, 419-422 
Co-operative Societies, 421 
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WITHDRAWAL OP SUIT, 
Ajmere and Mairwara, 104 
Chittagong Hill Tracts, 120 
Chin Hills, 184 

WRITS, 

High Courts, 85, 71, 78, 85, 89 
prerogative writs, 23-26 
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